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MEDICAL REGULATION

David Southall: anatomy of a wrecked career

After 14 years in the rifle sights of the General Medical Council, the paediatrician David Southall
has now had the final case against him dropped. Clare Dyer unpicks how he was failed by the
regulatory system and what steps have been taken to make sure no other doctor has to go through

such an ordeal

Clare Dyer legal correspondent

BMJ, London WC1H 9JR, UK

David Southall, a professor of paediatrics and child protection
specialist with a world reputation, was hauled before the UK
medical regulator not once but three times, accused of serious
professional misconduct. The cases dragged on for years,
bouncing back and forth between the courts and the regulator.
Hearings ran out of time, were adjourned, and then resumed
months later. In all, Southall spent 14 unrelenting years in the
rifle sights of the General Medical Council before the final case
against him was dropped.

Serious professional misconduct has been defined as conduct
“which would be regarded as deplorable by fellow practitioners.”
Yet Southall has had the support of the Royal College of
Paediatrics and Child Health and of colleagues on both sides of
the Atlantic. In the UK, paediatricians who see what happened
to one of the leaders of their profession are loath to put
themselves in the firing line and the numbers willing to do child
protection work have dropped. “There is something grossly
wrong with the medical and legal system which allowed this to
happen,” wrote Jerold F Lucey, editor of Pediatrics, the journal
of the American Academy of Pediatrics, of Southall’s case and
that of Roy Meadow, another professor of paediatrics struck off
by the GMC and later reinstated by the court.'

What went wrong?

Southall’s problems date back to the mid-1980s when, as a
specialist in babies’ breathing problems at the Royal Brompton
in London, he couldn’t fathom why some babies would stop
breathing for no apparent reason. With the cooperation of police
and social services, he set up a system of covert video
surveillance, which proved that some parents were deliberately
suffocating their children. He was hailed by the profession for
his pioneering papers, but he became the target of a vitriolic
and high profile campaign that lasted for two decades. His work
as a leading expert on Munchausen syndrome by proxy (now
called fabricated or induced illness) and a trial he and colleagues
carried out in the 1990s on continuous negative extrathoracic
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pressure (CNEP) to help premature babies’ breathing became
the focus of multiple complaints by parents and lurid media
coverage.

Southall was suspended by his employers in 1999 while his
child protection and research work was investigated but
ultimately cleared of any wrongdoing and reinstated in 2001.
However, complaints against him continued to flood into the
GMC. It banned him from doing child protection work in 2004,
lifting the ban four years later. In a second case, it ordered him
to be struck off the medical register—and imposed an interim
suspension it had no power under its own rules to impose. He
was reinstated to the register by the Court of Appeal, but too
late to save his NHS career. In the third case, in which he faced
charges with two colleagues, it took 11 years before the
complainants’ case was thrown out at half time as showing no
case to answer.

Southall finally emerged from the shadow of the GMC in
February 2012, when the regulator cancelled its last case against
him. He has been free to practise without restrictions since the
Appeal Court overturned his striking off in 2010. But along the
way he lost his NHS job and his B merit award, leaving him
with a reduced pension. He accuses the GMC of denying him
a fair trial, wrecking his child protection work, and allowing
itself, among other failings, to be swayed by an orchestrated
campaign waged against him and other child protection doctors
with the help of a credulous media.

In two of the three cases brought against him, the GMC’s expert
witness was Tim David, a paediatrician who had criticised his
video surveillance work and who Southall says had a conflict
of interest and should never have been instructed. In the third
case, brought by parents who accused Southall and colleagues
of experimenting without their consent in the CNEP trial, the
GMC panel eventually ruled that the main “expert” for the GMC
and the parents, Richard Nicholson, editor and owner of the
Bulletin of Medical Ethics, had “a deep animosity towards Dr
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Southall” and lacked the objectivity and the expertise to be
considered an expert at all. In 2010 the GMC’s former president
Graeme Catto acknowledged that it had made many mistakes
in the way the CNEP case was handled.”’

Penny Mellor, a mother of eight who took up the role of parents’
advocate, spearheaded a campaign of complaints against
Southall to the GMC, his employers, and the police on blogs
and in the media. She filed 38 complaints about doctors with
the GMC between 1999 and 2010, 76% of them about
paediatricians.* Complaints also came from parents she advised,
including Mandy Morris, a mother who claimed Southall had
accused her of murder in a child abuse investigation, the case
which led to his striking off. Mellor was jailed in 2002 for
conspiracy to abduct a child whose sibling had been taken into
care by social services. It was one of Southall’s cases and he
reported her to police. For him it was “a slap in the face” when
she was appointed to a GMC working group set up to draft
guidance for doctors on child protection. She stepped down
from the group after Southall threatened a High Court challenge
to the decision to appoint her.’

In 1993 Southall had moved from the Royal Brompton with his
team to take up a professorship at Keele University and to
become a consultant paediatrician at North Staffordshire hospital
in Stoke-on-Trent. His multicentre trial of CNEP to support the
breathing of very premature babies was already going on there.
Two babies born to Carl and Deborah Henshall, Sofie and
Stacey, were randomised to the CNEP arm of the trial. One died
and the other survived but was later diagnosed with cerebral
palsy. The Henshalls insisted they had never given proper
consent to participation in the trial. Mrs Henshall accused
doctors of “murdering” Sofie and causing Stacey’s brain
damage. At first she denied having given consent at all. Then,
after the trust’s acting chief executive Keith Prowse produced
her signed consent form, the accusation changed to
forgery—found to be “entirely false” by another GMC panel
that exonerated Prowse of misconduct after the Henshalls
complained that he had breached their confidentiality.®

Clark case

Southall’s first appearance before the GMC came in 2004
following a complaint by Stephen Clark, husband of the solicitor
Sally Clark, who had been found guilty of murdering two of
her baby sons but cleared on a second appeal in 2003. Mr Clark
complained that Southall had reported him to police after
watching a TV interview in 2000, while Mrs Clark was awaiting
her appeal. Mr Clark described a bilateral nosebleed baby
Christopher suffered at the age of 8 weeks, and his struggle to
breathe, when he was alone with him in a hotel room after Mrs
Clark had gone shopping. Ten days later Christopher was dead.

An authority on babies’ breathing problems, Southall knew that
bilateral nosebleeds in small babies are extremely rare and, once
a small number of medical conditions are excluded, intentional
suffocation is the leading cause. Virtually all the research shows
that bleeding happens immediately after suffocation and he
thought the jury might have convicted the wrong parent, leaving
the Clarks’ surviving baby at risk and without his mother.

A High Court judge, Mr Justice Collins, would later declare
that “his theory that Mr Clark killed his sons was seriously
flawed.”” But the GMC panel accepted that Southall had a right
to raise his concerns with the police child protection team,
although it accused him of acting precipitately and
inappropriately on the basis of limited information. Tim David,
professor of paediatrics at Manchester University, was the expert
witness for both the GMC and Mr Clark in the misconduct case.

He was also a witness of fact because he was the joint expert
for all the parties in the family court proceedings to decide
whether the Clarks’ third son, taken into care at birth, should
be allowed back to live with his father. And he had been
subpoenaed by Sally Clark’s team to give evidence at her
criminal trial.

A strategy meeting that included the child’s guardian, a social
worker, and the child’s solicitor agreed to ask the family court
to release medical records to Southall but the application was
never made. The family court judge made an order that Southall
should put his points of concern to David and that the two should
meet, along with the child’s solicitor, who would take minutes.
David, who was given leave by the judge “to discuss such issues
with Professor Southall as he feels necessary arising out of the
case,” would then prepare an addendum to his lengthy report
for the court. But David decided he would prefer to meet
Southall alone. He told Mr Clark’s solicitors in a letter that he
would not give Southall any information and would only ask
him questions.

The document read out at the GMC hearings showed that
Southall headed his points of concern “report,” used the normal
sign-off line for a report to the court and said he was certain
“beyond reasonable doubt” that Stephen Clark had killed
Christopher and his brother Harry. But “David Southall wrote
areport with lots of question marks in it,” says Mary O’Rourke,
who took over as Southall’s lead counsel at the end of 2007.
“He worded it unfortunately but it’s quite clear when you read
it in total that these were preliminary thoughts and he asked a
lot of questions. The charges in my view were all out of order,
because that report went only to Tim David. It didn’t go to the
court, and it never was going to the court.”

No expert evidence was called for Southall at the GMC hearing,
so David was the only expert the panel heard. Two leading
paediatricians had written reports that were supportive of
Southall and were intending to give evidence. One pulled out
after featuring on the front page of a Sunday newspaper with
quotes from Mellor saying she was aware of complaints about
him to the GMC. The other’s decision not to appear was never
explained, says Southall. A third was asked to give evidence
“but said it would place him at too much risk because of the
campaign,” he recalls.

29 <l

The panel found Southall’s actions “precipitate,” “irresponsible,”
“misleading,” and an abuse of his professional position and
imposed a three year ban on child protection work. In 2007, by
now embroiled in the Mandy Morris case, he agreed to a year’s
continuation of the ban pending a review hearing.

For the review in 2008, now represented by O’Rourke, he
produced four paediatricians and an experienced local authority
child protection lawyer, who gave evidence that his fitness to
practise was not impaired and cast doubt on the original panel’s
findings. O’Rourke argued that David was “deeply embedded
in the factual matrix” of the case and was not an independent
expert, and that the first panel had made a number of incorrect
assumptions, including treating Southall as an expert witness
preparing a report for the court, when he was not. The review
panel lifted the ban with immediate effect.

At the heart of many of Southall’s problems with the GMC,
suggests O’Rourke, is the fact that all three of his cases were
“complainants’ cases” under pre-2004 rules, which applied
because the cases had started before the rules were changed.
Under the old rules, the barrister representing the GMC also
represented and took instructions from the complainant, who
could choose the expert witnesses. At the same time judges
were ruling that complainants had a legitimate expectation that,

For personai use oniy: See rights and reprints http://www.bmj.com/permissions

Subscribe: http://www.bmj.com/subscribe ‘

MOD300014737


http://www.bmj.com/permlsslons
http://www.bmj.com/subscrlbe

For Distribution to CPs

BMJ 2012;344:23377 doi: 10.1136/bmj.e3377 (Published 16 May 2012)

Page 3 of 4

where there was a factual dispute, their complaints should go
to a public hearing and not be disposed of behind closed
doors.*"

Slim evidence

In two of Southall’s three cases, the GMC had tried to drop the
case but met objections from a determined complainant. One
was the Mandy Morris case, in which a “rogue”
panel—O’Rourke’s description—decided to strike him off the
register in 2007 after accepting the mother’s story that he had
accused her of murder. Southall had been instructed by a local
authority, which was considering applying to take a boy into
care. His brother had hanged himself aged 10 and he was talking
about taking his own life.

Southall interviewed Morris in the presence of a senior social
worker, who took contemporaneous notes and denied that
Southall made the accusation. He said he was simply outlining
a range of scenarios, and the notes of a child psychiatrist who
interviewed Morris said that she “felt” she was being accused
of murder. But the panel decided the charge was proved even
though the standard of proof at the time was “beyond reasonable
doubt.” The decision alarmed paediatricians, who concluded
that they were not safe interviewing a parent even if another
professional was present.

Again, no expert evidence was called on Southall’s behalf, this
time because his then counsel was against it. O’Rourke thinks
Southall’s former legal team may have been lulled into a false
sense of security, knowing it was a case which the GMC had
tried to cancel. She has “no doubt” that the decision to let it go
to a full hearing after Morris objected to cancellation was
influenced by the line of High Court cases at the time backing
the right to a public hearing.

The order striking Southall off the register would not have taken
effect immediately if he had appealed, but the panel decided to
impose an interim suspension to stop him practising in the
meantime. [t had no power to do so in a case brought under the
old rules, but nearly five months passed before the mistake was
spotted and put right. When a High Court judge, Mr Justice
Blake, upheld the panel’s findings, the order removing Southall
from the register took effect and he could no longer practise.
But O’Rourke decided to go to the Court of Appeal. There, three
senior judges held that the panel had given inadequate reasons,
Blake “fell into error,” and Southall should be reinstated.

Two other charges—that Southall had kept his own files in two
cases without sufficient signposting to main hospital records
and had written a letter about child protection concerns to an
unnamed paediatrician at a child’s local hospital—had been
joined with the Morris allegations and the case had to go back
to the panel for a decision on those. With expert evidence on
Southall’s behalf this time, the panel decided those actions fell
short of serious professional misconduct.

The Court of Appeal had sent the Morris case back to the GMC
with a strong hint that, 14 years after the event, it should not go
to a fresh hearing. But it took a further year and nine
months—during which the two minor charges were
heard—before Roger Green, the member of the investigation
committee who had originally refused to cancel the case,
concluded in February 2012: “I do not believe that the evidence
to unambiguously support the single factual allegation in dispute
is sufficient for the case to progress.”

No case to answer

Meanwhile, in 2008 the CNEP case had been thrown out by a
panel at half time, after taking 11 years to get to a hearing. The
Henshalls made their complaint in 1997 but the case failed to
get to first base at the GMC because the screener decided not
to refer it to the preliminary proceedings committee (PPC). Mrs
Henshall then complained that the screener had failed to take
account of a large amount of documentation. The screener
agreed in 2002 to reconsider and in 2004 referred it to the PPC,
which decided not to send it further, concluding it had no real
prospect of success. But the Henshalls got legal aid to apply for
judicial review. They lost in the High Court, but went on to the
Court of Appeal, which in 2005 by a two to one majority sent
the case back to the PPC for reconsideration.

The PPC referred the case for a hearing, which did not start until
2008. A series of independent investigations had found no fault
with the CNEP trial,” " and the panel, chaired by a chief crown
prosecutor, accepted a submission by the doctors at the halfway
point that there was no case to answer. But during the 11 years,
wrote Neena Modi and Neil MclIntosh, current and former vice
presidents for science and research of the Royal College of
Paediatrics and Child Health, “the lead investigators endured
prolonged suspension, traumatised personal lives, multiple GMC
hearings, loss of income, career destruction and repeated
vilification in the press.”"

Three professors of paediatrics have been struck off by the
GMC, Southall notes, and all three have been reinstated by the
courts—himself, Roy Meadow ( an expert witness for the
prosecution in the Sally Clark case), and John Walker-Smith
(an author of the discredited Lancet paper that claimed a link
between MMR and autism). The courts are starting to look more
critically at the GMC: in two cases in March this year—those
of Walker-Smith and a psychiatrist, Robin Lawrence—judges
made devastating criticisms of the quality of the panels’ decision
making before quashing their findings.™ **

Acknowledging the flaws in its systems, the GMC has set up a
Medical Practitioners Tribunal Service, headed by a judge,
which will take over the management of doctors’ fitness to
practise hearings from this summer. Judge David Pear] will be
responsible for appointing, training, appraising, and mentoring
panel members. At the top of his list should be to make sure
that nothing like the Southall saga ever happens again.
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Southall’s ordeal

1993:Moves from-Royal-Brompton Hospital:in London to-North:Staffordshire: Hospital- in-Stoke on:-Trent
1997 Publishes paper in Padiatrics on covert video surveiliance™

1998-2000 Griffiths: inquiry:into fesearch:on nonzinvasive ventilation (CNEP:contiriuous negative extrathoracic pressure):in negnatal
respiratory failure calls for follow:upof ‘children: involved

1999:2001 Suspended by hospital trust while it carries out inquiries: ‘Reinstated:November 2001

2004 GMC firiding-of serious professional misconduct in-Stephen Clark-case: Banned from:child protection work:ir the: UK for three
years

2006:Long term:follow-up-of children involved in-the:CNEP:trial shows no-adverse-outcomes

2007:GMC finds that-he aceused-Mandy: Morris- of-killing her: son: Orders-he be erased from the:medical register-and immediately
suspended:-He resigns-from his:job

2008 High:Court:overtirns the suspension; which GMC:congedes was outside its powers

2008:GMC overturns the 2004 ban on child: protection: work: He is allowed to: practise with-no restrictions

2008 GMC's case of researeh misconduct over CNEP:is thrown out after-his lawyers successfilly submit there is no-case to-answer
2009:High:Court:throws:out:appeal against-erasure in-Mandy - Morris:case: Erasure takes effect

2010:Appeal Court alfows appeal-against erasure; sends case back to:GMC: Court saysany reéhearing should be-heard by a fresh panel
but gives strong hint that rehgaring wouid notbe-in-pubiic interest: He is free to practise:again

2011:Original GMC panel-in: Morris case hears two further allegations which-had been-joined with-that case and: clears him of serious
professional-misconduict

2012 Investigation committee member Roger Greert cancels Morris case, deciding -evidence is not “sufficient for the case to progress”
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