For Distribution to CPs

Jeremy Hunt evidence to Leveson Inquiry

Primary evidence

Vol 2 of 3

MOD300004683



For Distribution to CPs

N T T e

B o e RO P T e e

Department for Culture Medla and Sport . 24 Cockspur Street . Te
Rt Hon Jeremy Hunt MP ~ . - " London SWTY 5DH . Fax .
_ Secretary of State L L _ i - www.culture.gov.uk T

"Your Ref:
Our Ref:

TomWatsonMP . Tt departmentfor
House of Commons o - : o culture, media
London SW1A 0AA ‘ - : o ~ andsport

. , o o | o , . L 8 Fe-bjrua[y2‘()11, . -
Dear Tom

: Thank you for your letter of 24 January about News Corporatlon s proposed acqwsmon of
- BSkyB: . : . , . , : .

You present arguments in favour of intervening on the basis of the public interest
consideration specified at Section 58(2C)(c) of the Enterprise Act 2002 — this being
concerned with the need for-a genuine commitment to the broadcasting standards
objectives set out in the Communications Act 2003. : :

As you know, a European 'lnterventlon Notice has already -been issued in relation to this

proposed merger. Had the Secretary of State for Business, Innovation and Skills believed .

this to be appropriate, he could have opted to identify in the intervention notice more than

one of the considerations specified in section 58 of the. Enterprise Act. In fact, the

‘ intervention notice was made only on the basis of the public interest consideration specified
at Section 58(2C)(a) of the Act — this being concerned with need to ensure a sufﬂmency of

plurality of persons with control of media enterprises. :

Section 67(5) of the Enterprise Act 2002 provides that no more than one European
Intervention Notice may beé given in rélation to the same relevant merger situation. -
Accordingly, it is not possible to make a further intervention in respect of this case on the
basis of a different specified public interest consideration.

With’ best wishes

-

Rt Hon Jeremy Hunt MP
Secretary of State for Culture, Olympics, Media and Sport
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SLAUGHTER AND MAY

The procedure should therefore be changed to give interasted ﬁmﬁ pazttas a meaningﬁrl
egm:‘wrﬁty to commient. -

Yours sfﬁae:eiy

Sapsitg Hins Estirainy 2019
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To: Jeremy Hunt 5 mef ~
‘ © Team:Medi

Tel: ,

- Date: 10/0212011

NEWS CORPIBSKYB MERGER: NEXT STEPS
lésﬁe |

Next steﬁs ln thel N.gws Corp/BSky?-B mefgér. |
R,eeamrhfendatim

' That you note the timelines set out below and confirm that you are happy with what is
. proposed.

.Ttmmg
Immediate. -
Background
‘See your statement attached at Arinex A.

Adwce

' We have asked OFT b Ofcom for their reports by 3pm o F riday. We e!o rot know
. What isin the reports iut there are three lr@ael ou’éc@mes '

for const Ne suggest the minimum 15 d iltatior

; ﬁnt to ccn der any strong remesentatmns fer a lcnger penod Hav
s, it wotild be possible to subsequently extend it i you felt the circ Fise
merited it. There are also likely to be requests for meetmgs which will neéd to be
consi ered on a case by case basis. : '

Scenario 3: more time is requ red by | Ofcom andfor OFT. ltis p@ssible that the OFT will
say that the UlLs are along the right lines but they need to do riore work on them. This
*might be bec:ause they need to strengthen them in some way, ar it may just be ﬁhat
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RESTRICTED - o .

more work is needed to get theminto a consu!tab!e form. Either way, we think you .
would probably want to agree on an extension and would not make any announeement
until the furthér work is completed (and weé are back into scenario 1 or 2 territory).

Under scenarios 1 and 2, we thmk there are advantages both presentationally and in
substance in meeting Ofcom and OFT on Monday to dlSCUSS their reports and ensure
that you fully understand their conclusnens C o

oo 4
Jonathan Stephens.
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CONFIDENTIAL . Ofcom
OLR

11 February 2011

Jeremy Hunt : ’, o Colette Bowe

Secretary of State . , ' , Ed Richards
DC MS ) . . Chief Executive
2-4 Cockspur Street . , ‘ ‘
London

SW1Y 5DH

Dear Jeremy,

- News Corporation/BSkyB proposed merger: advice on proposed undertakings in lieu
We are writing today as requested to advise you in relation to Newé Cor‘poration’s propoeed
undertakings in lieu (“the proposed UILs"). We are aware that the OFT is also writing to you
today with their advice on whether the proposed UlLs would be practically and financially

viable and effective in the-short to medium and long term, in relation to which we have, as
requested, assisted in light of our sectoral expertise.

You asked Ofcom to adwse you in accordance with section 1068 of the Enterprlse Act 2002
on-the extent to which we think the proposed UlLs address the potential impact on media
plurality identified in Ofcom’s report on the proposed merger between News Corporatron and
BSkyB dated 31 December 2010

We focused on Sky news and current affairs services (“Sky News”), which we saw as
essential to plurality. Our concern, in sum, was that the proposed transaction would result in
‘Sky ceasmg to be a distinct medla enterprise from News Corporation, which would result in
an increase in News Corporatron s ability to influence public opinion (through Sky News), as
\measured by share of news and current affairs consumptlon by a UK-wide cross media
audience. Taken in combination, this indicated a ‘change in the concentration of media
ownership which would be likely to affect sufficient plurality.'

" Paragraphs 5.46 and 5.52 of the report.

Riverside House Telephone + 44 (0)20 7981 3000
2a Southwark Bridge Road Facsimile + 44 (0120 7981 3333

London SET 9HA )
. www.ofcom.orguk
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The proposed UILs?

1. The proposed UlLs, in essence, provide for Sky News to be spun off into a new
company (“Newco”) owned 39.14% by the News Corporation/Sky merged entity. The
other shareholdings in Newco and its governance arrangements would reflect those of
Sky today. Assets used only by Sky News would be transferred to Newco, while
arrangements would be made to allow Newco the continued use of other shared
assets, in particular the Sky brand. The News Corporation/Sky merged entity would -

~ enter into a carriage agreement with Newco for the continued supply of the Sky News
channel over News CorporatlonISky s capacity for 10 years and thereby provide Newco
wrth a revenue stream.

2.  This would essentially replicate the current shareholding and governance ‘ ;
arrangements of Sky. But the nature of Newco and its relationship with News
Corporation would not be the same as that between Sky and News Corporation today
and is indeed fundamentaﬂy different.

3. We have had two weeks in which to report to the Secretary of State. In the time
available, we have put in writing to News Corporation our views on their proposed
UlLs, we have met with them to discuss these and have received today in writing from
News Corporatron amendments that it is willing to offer to its proposed UlLs. The
following assessment sets out our views of News Corporatlon s proposed UlLs taklng
~ account of its further proposafs tous.

Assessment

4. We have seen a draft of the OF T’s report to you in relation to the financial and practical
viability of the proposed UlLs. In relation to the matters addressed by the OFT on
financial and practical viability, we have no concerns gver and above those set out by
it. We note that the issues raised by the OFT are relevant to aur plurality concerns and
would need to be satlsfactenly addressed in any ﬁnal UlLs.:

5 We see the proposed UILs as a signffi icant step by News Corpotation towards
addressing the potential impact on plurality we idéntified in our report. We take this
view mainly because the combination of the carriage agreement and the brand
licensing agreement make explicit the value that News Corporation and Sky place on
Sky News and represent a significant commitment to the continuation of the Sky News
operations for a period of 10 years. In addition, the Newco business plan appears to
provide reasonable certainty over the viability of the spun-off entity against future
market risks.

A

? See attachment to fetter from Jeremy Hunt to bfcam'dated 27 January 2011,

20f8
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However, whilst the proposed undertakings reproduce the shareholding and
governance structure of Sky, the context is unavoidably very different. Newco would
not be like Sky. Today, Sky is a large, financially mdependent company with a range of
products and services offered direct to consumers and Sky News is a relatively small
part of its business. By comparison, Newco would be a relatively small company, with
(at least to begin with) a small range of products — Sky News would be its sole product.

‘Most importantly, it would be commercially dépendent on its relati'onship with the

merged News Corporation/Sky entity for about 85% of its revenues and 25% of its
costs. This fundamental commercial dependency is inherently created by the spin-off
process, and therefore inevitable in this context.

Therefore, in our view, to address our concerns about the impact on plurality, the
following cumulative package of governance matters are needed. In outline:

. The Board of Newco should consist of a majority of independent directors,
“independent directors” being directors who have no other News Corporation or
News Corporation associated interest;

® The B‘oard of Newco, inctuding the independvent hon executive directors, 'ShOUId
have a combination of both senior editorial and businese experience(expertise~;
. The Chairman of Newco should be an independent non executive;

e There should be a sub-committee of the Board of Newco to oversee editorial
independence and mtegnty of Newco s services (“the Board Editorial
Commlttee )-

Independent non-executlve dlrectors

8.

The propesed UlLs pro\nde that the Board of Newco would comprise a majorlty of
independent non-executive directors (not mcludmg the Chalrman) complying with the
UK Corporate Governance Code (the Code)®. We believe thls is a positive
commitment to support the independence of Newco

chever, we consider that ;t is essential that these dnrectors‘ are truly independent from
any potential News Corporation conflict of interest. Under the UK Corporate
Governance Code, a board identifies each non-executive director it considers to be
independent in character and judgmenit and whether there are re’lationships‘or
circumstances WhICh are likely to affect, or could appear to affect, the director's
judgment. Under the Code, a hoard may determine that a director is independent
(stating its reasons) notwithstanding the existence of relationships or circumstances
which may appear relevant to its determination, including if the director:

_.? UK Corporate Governance Code, B.1.1

30f8
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11.

12.
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¢ has been an employeeof the company or group within the last five years;

 has, or has had within the last three years, a material business relationship with the
company either directly, or as a partner, shareholder, director or senior employee of
a body that has such a relatlonshlp with the company;

e has received or receives additional remunération from the company apart from a

director’s fee, participates in the company’s share option or a performance-related
pay scheme, or is a member of the company’s pension scheme;

e has close famlly t|es with any of the company 's advisers, directors or senior
employees; ;

e holds cross-directorships or has significant links with other directors

o through involvement in other companies or bodies; represents a significant .
- shareholder; or

e has served on the board for more than nine years from the date of their first
electlon

Inour view, in order to address our plurality concerns, a dlrector should not be

considered mdependent if there are any such relatlonshlps or circumstances’ |n
eX|stence ' V

By letter on 11 February 2011, News Corporation infdrmed us that it is willing to amend
its proposed UlLs also to undertake that a defi nition of “independent director” would be
enshrlned in Newco's constltutlonal documents, and that definition would exclude the

qrcumstances and relationships set out above.

There would be a need to embed this in the constitutional documents, and for News ;
Corporatlon to undertake to vote against any proposed changes to them.

Expertise

13.

,' 14,

15.

The proposed UILs gave a general undertaking to adh‘ere, to the obligation imposed by
the Listing Rules as regards compliance with the principles set out in Section 1 of the -

" UK Corporate Governance Code.

In our view, to address our concerns about the impact on plurality, the Board of Newco,
including the independent non executive directors, should be required to have a
combination of both senior editorial and business experiencelexpertise

By letter on 11 February 2011, News Corporatlon informed us that it i |s willing to amend
the proposed UlLs also to undertake: :

e  That the requirement in provision B. 1 of the Code (that “the Board and its

40f8
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independence and knowledge of the company to enable them to discharge their |
respective duties and responsrbllrtles effectively”) be enshrined in Newco’ s
‘ constitutional documents; and

o That at least one independent member would have editorial and/or journalistic
experience.

16. There would be a need to embed this in the constitutional documents, and for News
Corporation to undertake to vote against any proposed changes: ' '

Independent Charrman

17. Inour vrew to address our concerns about the |mpact on plurality, in addition to a
majority of independent non-executives, we believe the Board of Newco would need to
'be independently chaired, as clearly recommended by the Corporate Governance
Code*. Such independence should be determined on the same basrs as for other non-
executlves outlined above.

18. By letter on 11 February 2011 News Corporation has informed us that it is not willing
to undertake that the Chairman would be independent. We do not understand the basis .
for this refusal, partlcularly since the clear recommendation of the Corporate
Governance Code is that thec’:ha‘in,nan should, on appointment, meet the
mdependence criteria set out in the Code, which News Corporation has agreed to on
the strlcter basrs set out above, to ensure the mdependence of non-executive directors.

19.  Without such an undertaking, it would be open to the Newco Board to appomt a
Chairman who is affi liated with News Corporatron Given the nature of Newco and its "
relationship with News Corporation as set out above, we consider this would
undermine the effectiveness of the proposed UlLs in meetmg our plurality concerns
and the credibility of the undertaklngs

Editorial committee of the Board

20. In order to meet our concerns on blurality, we believe that there should be a (
fransparent mechanism in place to ensure editorial integrity and independence of Sky
News is at the heart of the Newco Board’s interests. We proposed to News
Corporation that an editorial committee of the Board be established as follows:

+ Members of the Board Editorial Committee to contain a majority of independent non
executive board members, one of whom is the Chairman of the Board Editorial

Commrttee We would expect the Chairman to have senior editorial expenence and
expertise.

‘UK Corporate Governance Code A.3.1 - The chairman should on appointment meet the
independence criteria set out in B.1.1

50f8
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o We would expect the tem'\s of reference for the Board Editorial Committee to
include:

- the editorial independence and integrity of Sky News

- the hiring, firing or replacement of the Sky News Editor and all key editorial
appointments (inciuding any material changes in terms and conditions which
could give rise to constructive dismissal) ’

- any changes to the authority, reporting relatlonshlp and consultation rights of
the Sky News Editor.

News Corporation was not willing to agree to this. However,; by letter on 11 February
2011, News Corporation informed us that it is willing to amend the proposed UlLs to
undertake that:

e Newco’s constitntional documents explicitly provide that Sky News TV service will -
abide by the principle of editorial independence and integrity in news reporting and
that it will comply with the Broadcasting Code; ‘ '

» The hiring and firing of the head of Sky News (i.e. the most senior editorial position
of Sky News) would have to be approved by Newco's Board, (which would
comprise a majority of independent directors);

¢ Newco would establish a Corporate Governance and Nominations Com-miettee.f This
would operate under terms substantially similar to those of Sky's current Corporate
Governan¢e and Nominations Committee. It would comprise a majority of

, lndependent members, including the independent member with editorial and/or
. journalistic experience. It would be chaired by an independent board member it

would be specifically entrusted with oversight of compliance with both Newco’s
corporate governance provisions (as prowded for under the UIL) and Newco’s
constitutional provisions relating to the pnnmple of editorial independence and

- integrity in news reporting, and compllance with the Broadcasting Code.

We believe it is critical to the efffecﬁveness of the undertakings in addressing our
plurality concerns, that editorial issues are put-at the heart of the Board's function, but
note this could be achieved in a number of ways. The terms now proposed by News
Corporation are a promising basis from which to work. There would be a need to
embed provisions relating to the constitutional documents, and for News Corporation to
undertake to vote against any proposed changes to them. However, we note that the
terms of reference of Sky’s current Corporate Governance and Nominations Committee
require the committee’s recommendations to the Board to be made in consultation with
the Chairman [of the Board], which means that, absent an mdependent Chairman, we
would continue to have concerns

Sofa
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Duration

23.

- 24,

We note that the OFT's assessment of the practiCa! and financial viability of the
proposed UlLs is that they are likely to be effective over the short to medium term (no
longer than 10 years) and are unlikely to be effective over the long term.

“We agree that the propqsed UILs are not a permanent solution and that their

effectiveness may start to diminish in the run up to the end of the 10 year period. As
advised to the OFT, we consider that a carriage agreemerit of a 10-year term in the
context of industry dynamics in this sector is long term. This is because we consider
there is likely to bé sighificant evolution of the market and consumers’ use of news and
current affairs over the next decade. As a result the situation with regard to plurahty
may be significantly different in 10 years time.

Advice

25.

- 26.

27.

28.

29.

| In the circumstances, we advise that the proposed UlLs as currently drafted gIoA not

address the potential impact on media plurality identiﬁed in Ofcom’s report.

However, weré it possible to resolve the question of the independence of the
Chairman, then together with the amendments accepted by News Corporation, the
proposed UlLs may represent a way forward in principle. ’

Depending on your decision, we consider (as, we note, does the OFT), that further

“negotiation with News Corporatlon may be necessary on the precnse terms of the UlLs

offered by them. it is lmportant to note that the financial and practlcal viability of the
proposed UlLs and their effectiveness in addressing our plurahty concerns, will depend
on the detail of the arrangements, mcludlng on specific contract terms and conditions

between Newco and Sky/News Corporation.

In addition, in the time available, Ofcom has had discussions with News Corporation
and received from News Corporation in writing amendmen't‘,s which News Corporation
is willing to make to the original text of the proposed UlLs. Given the time available,
News Corporation has not provided Ofcom with a revised version of the proposed UlLs.
We therefore think that if the Secretary of State is minded to accept revised UlLs, it
would be sensible that any final draft be approved by Ofcom and the OFT.

In the context of the short to medium term effectiveness of the proposed UlLs, as you
will recall from our report, we recommend that the Government consider undertaking a
wider review of the statutory framework to ensure plurality in the public interest.
Specifically, we said that there may be value in providing for intervention where
plurality concerns arise in the absence of a corporate transaction involving media
enterprises and which are not safeguarded by the current media ownership rules. If the
Government followed this recommendation, such a review could consider and provide

70of8
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for the longer term position as apprbpriate‘ and this would provide additional assurance
in relation to the position beyond the 10 year term of the proposed UlLs

Yours sincerely

Colétte Bowe o ’ Ed Richards

cc. Clive Maxwell, Executive Director, OFT

80f8
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OFFICE OF F‘é!R TRADlNG

OL 9

A report to the Secretary of State for Culture, Olympics, Media
and Sport in response to the undertakings in lieu offered by
News Corporation pursuant to Schedule 2 paragraph 3 of the

~ Enterprise Act 2002 (Protection of Legitimate Interests) Order
"~ 2003 concerning the anticipated acquisition by News
Corporation of British Sky Broadcasting Group plc

A report pursuant to Section 93 of the Enterprise Act 2002

11 February 2011

NON-CONFIDENTIAL VERSION
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The Secretary of State has excluded from this pUbI\ishe'd version of the
OFT's report information which he considers should be excluded having
regard to the threé considerations set‘ouﬁt in section 244 of the Enterprise
Act 2002 (specified information: considerations relevant to disclosure}.
| The omissions are indicated by [3<]. |

MOD300004700



1.1.

1.2.

1.3.

1.4,

1.5.

For Distribution to CPs

Executive summary and conclusions

Introduction |

- On 25 January 2011, the Sec’retafy’of State for Culture, Olympics
- Media and Sport (the Secretary of State) announced that he was

minded to refer the proposed acquisition by News Corporation
{News) of shares in British Sky Broadcastmg Group plc (Sky)
{together, the pahi’es) that it does not already own to the
Competition Commission (CC) for a detailed investigation.

’The Secretary of State indicated that he is willing"to consider

undertakmgs in lieu (UIL) offered by News which have the potential
to prevent or otherwise mitigate the. media plurahty concerns
identified in the report sent to the Secretary of State by Ofcom on
31 December 2010.

The OFT has been asked to consult with the parties with a view to
discovering whether in its view those UIL are practically and

'ﬁnancially viable; and to consider if there are any practical issues

which could undermine the operation of the UIL and whether they

- would be effective over the medium and long term.

The OFT has had two weeks in which to report to the Secretary of -
State. In the limited time a’vailabl‘e. the OFT has held meetings with

News, :‘-":k‘gr and Ofcom (ln its position as sectorai regulator}, and

has received responses from News to a number of requests for
information. The OFT has not been requested to consult with third
parties and notes that this would not have been feasible in the

- timeframe. However, the OFT notes that third parties will have the

opportunity to be cansulted as provided for by statute’ if the
Secretary of State is minded to accept the UIL. '

Depending on the decision of the Secretary of State, the OFT
considers that further negotiation with News (with assistance from
Ofcom} may be necessary on the precise terms of the UIL offered
by News; however some progress has been made with News in
these two weeks in terms of improving the practical and financial

- " Schedule 10 of the Enterprise Act 2002,
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viability of those UIL from the text orugunallv proposed to the
Secretary of State by News.

The clear-cut standard for UIL

UIL are typically regarded as appropriate where the remedies
proposed are clear-cut and are capabhle of ready mplementatron
The applicable principles are set out in the OFT's guidance.®

The QOFT has carried out its analysis of the proposed ULL in this
case by reference to the clear-cut standard "The OFT is mindful,
however, that:

the Sec‘retary of State may consider it appropriate to adopt a
different standard because he is acting under public interest
considerations and the OFT's guidance is designed to deal with
competltuon-related matters; moreover, the clear-cut standard is

- a policy position adopted by the OFT and other competmon

agencies;

even taking into account the clear-cut standard, the OFT's
preference for structural divestment solutions* in refation to UIL
does not preclude the consideration of remedies other than |
divestment in appropriate cases. Moreover, the UIL offered by
News bsar some resemblance to a ‘carve-out’ remedy, which

the OFT would generally regard as structural in nature, provided
the relevant business or assets are capable of being separated
from the parent; and

whilst behavioural undertakings (such as price caps) are not
generally accepted at the first phase of a merger investigation in
lieu of a reference to the CC in competition cases, this does not
preclude behavioural undertakings being provided in support of a
structural solution provrded that the overall remedy meets the
clear-cut standard

2 OFT Mergers - Exceptions to the duty to refer and undertakings in lieu of reference

guidance (OFT1122) (the Exceptions and UIL guidance}, paragraph 5.7.

% Exceptions and UIL guidance, paragraph 5.39.

4 [¥<], a sale of the business may be disproportionate if the proposed UIL meets the
concerns raised in Ofcom’s report and satisfies the clear-cut standard '
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’1- .8. Any UIL must be assessed on a case by case basis. The basic
principles for assessment are that:

¢ there must not be material doubts about the overall
~ effectiveness of the remedy in solving the problem identified;
and ' :

* in practical terms, the remedy should not be of such magnitude
and/or co'mptexity that its implementation would require
unworkable resources at first phase.® ~

1.9. In undertaking its assessment of the practical and financial viability
of the UIL, the OFT facuses in this report on whether the UIL
offered is capable of ready impl'eméntag'i,on and also, as instructed
by the Secretary of State, whether the UIL would be effective over
the medium and \I.o,ng term from the standpoint of practical and
financial viability only. Ofcom will separately advise on the
effectiveness of the UIL to meet media plurality concerns.

Overall assessment of the proposed UIL

1.10. The proposed UIL involve the establishment of Newco as a distinct
owner of Sky News. The financial viability of Newco - and
therefore the continued operation of Sky News — relies on the
existence of a proposed carriage agreement between News and
Newco, without which Newco would be significantly loss-making. .
'News prbpbses that the term of the carriage agreement between
News and Newco shall be 10 years. There is no provision for
“renewal of the carriage agreement at the end of the term.

1.11. In terms ybf, the clear-cut standard, News argued that the spin-off of
Sky News into Newco is a structural remedy that will lead to the
creatim of a stable, well-resoutced, viable entity over the long
term. It considers that its/Sky's ongoing incentive to carry the Sky
News channel and thus to purchase it from Newco is an important
feature that had informed the design of the UIL and should enable
the Secretary of State to have confidence in the success of the |
UIL. Indeed, News noted that Sky had chosen to start a 24 hour
news channel and had invested in that service since Sky News was
launched in 1989. In essence, unlike in a normal divestiture

® Exceptions and UIL guidance, paragraph 5.8.
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remedy, where the merging parties may have an interest in the
{competitor} divested business failing, News submits that
News/Sky would have an interest in the success of Newco going
forward. '

The OFT accepts that the UIL involve certain structural elements
supported by behavioural commitments, and considers that, in
practice, the proposed spin-off of Sky News* is capable of ready
|mp|ementat|on albeit with further detalled issues to be resolved,
mcludmg those set out below.

The OFT has identified certain risks which may undermine the
practical and financial viability of the UIL. These include the
following: ‘ »

* the successful operation of Newco relies to some extent on the .
mcentwes of News/Sky to continue to carry and fund a 24 hour
news channel. There is a strong likelihood that the commercial
incentives lie with the continued operation of Newco, but it
remains plausible that such incentives may change over time;

* uncertainty about the prospects for renewal of the carriage
- agreement on equivalent terms may begin to affect Newco
' some years before its term date, [}(]: and

s Newco's prospects post-termination of the carrlage agreement
are not clear.

The OFT advises that set against these risks are:

e the commercial incentive for News/Sky to continue paying for

~ the Sky News channel {reinforced by the contractual rights
afforded to Newco under the carriage agreement and brand
licensing agreement); ‘

¢ the protection and transparency afforded by belng [publicly
" traded] [<];

e the fact that the brand licensing agreement lasts for up to 14
years, which may place pressure on News/Sky to renew the
carriage agreement upon termination for a further four years;
and i
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- o the ability of Newco to diversify'its product offering or to

1.15.

1.16.

- 1.17.

continue with a distinctive news channel that ensures that Sky
is willing to re-commit to the carriage agreement at the end of
10 years {or earlier). '

In assessing these risks, the OFT has been asked to advise the
Secretary of State on whether there are practical ‘issues which
could undermine the effective operation of the UIL, and whether

the UIL would be viable over the medium and long term. The

OFT's assessment, based on the information provided to it by
News, indicates that the key agreements (the carriage agreement
and the brand licensing agreement} would appear to underpin the
short-to-medium term (no longer than 10 years} viability of Newco
and the UIL. The OFT, however, considers that the finite duration .
of the carriage agreement, in particular, entails a material risk to the
long term viability of Newco and hence the UIL.

The OFT notes that each of News, Sky and Ofcom consider that a
carriage agreement of this length and duration, in the context of
the industry dynamics of the media sector, is “long-term”. The OFT
accepts that the carriage agreement may be longer than the
irsdus‘tryr norm. However, the OFT considers that, in the context of
ensuring the ‘long-term’ viability of Newco and the UIL, it is
important to consider whether Newco can continue as a stand-
alone entity on a permanent or lasting basis. It is clear that, absent
the revenue stream provided by the carriage agreement X1,
Newco is effectively loss-making. As a consequence, absent
renewal on a similar basis, an alternative revenue stream, or being
acquired, there is a real risk that Newco may not: survive as
envisaged by the UIL beyond the term of the carnage agreement.
This risk may also, as discussed above, affect Newco's prospects
before that point. The relevance of these risks ultimately depends
on the time horizen which the Secretary of State considers ralevant
to ensure the effectiveness of the UIL.

The OFT has not been able to identify with News any
improvements to the UIL that overcome the essential structural
limitation of the UIL, namely, the finite duration of the carnage
agreement.

The OFT advises the Secretary of Stat,e that:
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if News enter into certain additional undertakings (details of
which are set out in paragraph 1.20 below), the UIL are likely to
be effective in the short and medium term (that is, no more than
10 years); and ‘

even if, however, News enters into such additional
undertakings, the UIL are unlikely to be effective over the fong
term; the finite duration of the carriage agreement is a practical
and financial issue which poses a significant risk to the
operatlon of the UIL beyond 10 years (and possmly earlier).

1.19. In seeking to assess this advice, the Secretary of State may want
to consider whether the UIL, supplemented by the additional
undertakings mentioned above, which the OFT considers likely to
be effective in the short-to-medium term, are of sufficient duration
to meet the media plurality concerns identified by Ofcom or are
effective in relation to them.

1.20.
- as follows:

The additional undertakings referred to in paragraph 1.18 above are

interim protection — interim protection for the business to be
divested is a standard feature of divestment remedies in
competition cases, and will normally be included in OFT UIL.
News has agreed to the inclusion within the UIL in this case of
commntments from News regarding the preservation and

. continued operation of Sky News pending its spin-off. These w:!l

provnde an assurance that the Sky News business to be spun-off
will not be materially different to the Sky News business today;

non reacquisition commitment ~ a commitment not to reacquire
the business to be divested without prior OFT approval is a
standard feature in OFT UIL; News has proposed to provide the
Secretary of State with a form of non-reacquisition
commitment, subject to two carve-outs: (a} a sunset provision
which means that the clause would no longer apply at the end
of 10 years; and (b} a carve-out in the event that a third party
bid is launched for Newco. In the particular circumstances of

~ this case, and subject to the more general points about the finite

nature of the carriage agreement, the related long-term risks and

the extent to which the Secretary of State considers the |
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~ duration of the carriage agreement sufficiently ‘long-term’, the
OFT believes the 10 year limitation {that is, point (a)) to be
acceptable, but would recommend against the carve-out in (b)
given that this would still risk the frustration of the purposes of
the UIL;

prior review of key agreements — the success of Newco
depends significantly on at least two key agreements — the
carriage agreement and the brand licensing agreement; News
has agreed that the form of both agreements should be subject
to approval by the Secretary of State before he accepts the UIL;
the OFT consnders that there may be other key contracts which
“should requ:re prior approval by the Secretary of State should he
be minded to accept the UIL; the OFT would envisage that both -
the OFT and Ofcom {potentially supported by an independent
expert funded by News) would have a role in the approval
process of these agreements; '

" inclusion of an arbitration/dispute resolution mechanism - given
the impoﬁance of the key agreements between News and
Newco gonng forward, News has agreed to the insertion of an
arbltratlon or chspute resolution mechanism to ensure that any
contractual disputes in relation to these agreements are resoived
promptly, efficiently and without undue cost; more p-reciSe
details of how such an arrangement would function have not
been determmed in the time available;

restrictions on te_rmmation of the key agreements — the success
of Newco depends significantly on at least two key agreements
- the carriage egreement and the brand licensing agreement;
these agreements are terminable only in the event of 'material
‘breach'; in order to protect Newco against the risk of an
unjustafred termination by News, {and in fight of concerns
expressed by the OFT about the potentlal inequality in the
pasitions of News and Newce and their respective resources in
the context of a possible contractual dispute) News has offered
a commitment in the form of a undertaking not to terminate:
either agresment prior to a formal and final determination having
been made under that dispute resolution mechanism applicable
under the relevant agreement {that is, a finding that Newco has
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committed a material breach of the carriage agreement or brand
license agreement); the OFT advises that it believes that this
proposal is acceptable in order to reduce the risk of an
unjustified termination of the key agreements by News that
could jeopardise Newco; and |

+ other obligations - the OFT sets out in sections 7 to 12 of this
report further detail on each of the points raised above, together
with further undertakings and improvements to the UIL.

The OFT notes that further review, negotiation and consultation on
the UIL may be necessary as part of this process. it also notes that
News has, to date, signalled its unwillingness to agree to one of
the above additional undertakings. Given the limited time available,
News has not provided the OFT with a revised version of the UIL.
As a matter of prudence, the OFT considers that any finalised draft
of the UIL for acc‘eptanCe by the Secretary of State should be
submitted by News to the OFT and Ofcom for further advice.

On the basis that the Secretary of State were minded to accept the
UIL in an amended form, the OFT advises that it would be .
appropriate for the Secretary of State to test further the viability °
and robustrie’ss of the commitmeni% offered during the statutory
public consultation process.

The OFT has given such advice as it considers appropriate, having
regard to the limited time period in which to consider the UIL and
consult with News.

. Transaction

The proposed transaction involves the acquisition of sole control by
News over Sky through an offer for the remaining 60.86 percent
shareholding in Sky not aiready owned by News.

Jurisdiction

The Secretary of State for Business, [nnovation and Skills issued a
European Intervention Notice on 4 November 2010 (the
Intervention Notice} as permitted under Article 21{(4} of the EC

10
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Merger Regulation® to protect the UK's Iegitimate interest in media
plurality, and pursuant to section 67(2) of the Enterprise Act 2002
(the Act} and the Enterprise Act 2002 (Protectton of Legltxmate
Interests} Order 2003 (the Order).”

3.2. The Intervention Notice referred to the public interest consideration
set out in section 58 of the Act to ensure the sufficiency of |
plurality of persons with control of media enterprises in the UK. In_
this regard, the Secretary of State for Business, Innovation and
Skills requested that Ofcom provide its recommendation and advice
on the specified public interest consideration in demdlng whether to
refer the case to the CC for detailed mvestlgatlon

3.3. On 31 December. 2071 0, Ofcom issued its report, as provided for
. under Article 4A of the Order, which concluded that in its
- reasonable belief, the proposed acquisition may be expected to
operate against the public interest on the basis that there may not
bea sutfik;ient plurality of persons with control of media enterprises
providing news and current affairs to UK-wide cross-media
audiences.

3.4. In deciding whether to refer the transaction to the CC under Article
§ of the Order, the Secretary of State has the discretion to accept
~ undertakings in heu of makmg such a reference (UIL) from the
partles, as permrtted under paragraph 3 of Schedule 2 of the Order

3.5. In a statement issued on 25 January 201 1. theSeéréta‘ry of State
_said he was minded to refer the merger to the CC but would first
consider, with the involvement and advice of the OFT and Ofcom,
‘the UIL offered by News and whether they would have ‘the
patentra! to prevent or otherwise mltrgate the potentral threats to
media p!urallty identified in the Ofcom report.'®

& Councrl Regulat:on (EC) No 139/2004 on the control of concentrattons between
undertakings (the Merger Regulation).
7 The transaction falls within the sole jurisdiction of the European Commission to assess
the competitive effects of the merger in the European Economic Area or a substantial
part of it. On 21 Deécember 2010, the Europaan Commission cleared unconditionally the
proposed transaction.
¥ As also required by the Intervention Notice, the OFT provided advice to the Secretary
of State, pursuant to Article 4 of the Order, confirming that, in its view, the Secretary of

State has jurisdiction and is able to exercise the power to make a reference to the CC
? Statement from Culture Secretary Jeremy Hunt of 25 January 2011.

11
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Scope of O’FT‘advice

The Secretary‘of State has asked the OFT, pursuant to section 93
of the Act, to give its view on whether he should accept the UIL
offered by News.

By Ietter to the OFT of 27 January 2011, the Secretary of State
requested that, within two weeks, the OFT determine whether the
UIL would, in its view, be practically and financially viable,‘s’o as to
be acceptable to the Secretary of State. In particular, the OFT has
been asked to consider if there are any practical issues which
would undermine the operation of the UIL and whether they would
be effective over the medium and long term. The Secretary of State
requested that Ofcom prowde any assnstance required by the OFT
in considering the UIL.

The ’Secretary of State has not asked the OFT to consult third
parties. In any event, if he were minded to accept the UIL, third
parties would have this opportunity as provided by the consultation
provision in Schedule 10 of the Act. '

In this report, the OFT does not advisé on the potential impact of

the UIL on the concerns raised by Ofcom regarding media plurality.
This is being specifically addressed by Ofcom as a separate piece

~ of advice requested by the Secretary cf State pursuant to section

1063 of the Act.

The OFT has received submissions from News and has met w:th
each of the parties. The OFT has also received asslstance from
Ofcom in its role as sectoral regulator.

OFT approach to UIL

The OFT has carried out its analysis of the proposed UIL in this -
report by reference to its clear-cut standard. However, the OFT
acknowledges that the Secretary of State may consider it
appropriate to adopt a different standard in light of his assessment
of public interest considerations in this case, whereds the OFT’s
guidance is designed to deal with (_:ompetition—relat‘ed matters.

In order to accept UIL (or in this case to recommend acceptance by

. the Secretary of State of proposed UIL), the OFT must typically be

12
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confident that all the potential concerns that have been identified
by it {in this case, all concerns identified by Ofcom relating to
sufficient media plurality} would be resolved by means of the UIL
without the need for further investigation.'® This is necessary since,
once the UIL are accepted, the Secretary of State has no further
recourse to refer the case to the CC after this point.

5.3. The explanatory note to section 73 of the Act states:

- 'The purpose of accepting undertakings is to allow the OFT

~ {where it is confident about the problem that needs to be
addressed and the appropriate solution) to correct the
competition problem the merger presents without recourse to
a potentially time-consuming and costly investigation. This
provision mirrors the existing po wer...for the Secretary of
State to accept undertakings-in-fieu, but with responsibility
transferred to the OFT.’

5.4. UIL are accordingly only appropriate where the remedies proposed
to address any concerns raised by the merger are clear-cut and are
capable of ready implementation.'’ For these reasons, the OFT
‘typically does not consider that behavioural undertakings will be -
sufficiently clear-cut to address identified concerns.*?

8.5. The clear-cut requirement has two dimensions: (1) there must not
be material doubts about the overall effectiveness of the remedy;
and (2) in practical terms, the remedy should not be of such
magnitude and/or complexity that its implementation would require
unworkable resources at first phase of a merger investigation.'® The
European Commission adobts a similar approach to remedies
accepted at Phase 1.1*

1% Exceptions and UlL guidance, paragraph 5.6.

! Exceptions and UIL guidance, paragraph 5.7.

'2 Exceptions and UIL guidance, paragraph 5.39.

** Exceptions and UIL guidance, paragraph 5.8,

'4 Commission Notice on remedies acceptable under Council Regulation {EC} No
139/2004 and under Comrimission Regulation (ECO No 802/2004: ‘Commitments in
'phase | can only be accepted where the competition problem is readily identifiable and
can be easily remedied. The competition problem therefore needs to be so v
straightforward and the remedies so clear-cut that it is not necessary to enter into an in-
depth investigation and that the commitments are sufficient to clearly rule out “serious
doubts” within the meaning of Article 6{1){c) of the Merger Regulation.’, paragraph 81.

13
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In the present case, the OFT is concerned with the second part of

its clear-cut requirement, since Ofcom will address the

effectiveness of the UIL in its separate report to the Secretary of
State.

Whilst behavioural undertakings are not generally accepted at
Phase | of a merger investigation in lieu of a reference to the CC in
competition cases, this does not preclude such undertakings being
offered in si:pport of a structural solution, so long as the overall
remedy meets the clear-cut standard. In any ‘event, the UIL are

~ assessed ona case-by-case basus

The monitoring of compliance with undertakings in lieu accepted by
the Secretary of State under paragraph (3}(2) of Schedule 2 of the
Order is the responsublhty of the OFT pursuant to section 92 of the

Act.”®

Outline of News' proposed UiL

’ Summary of the pmpased UIL

News proposes to offer to the Secretary of State a commltment
involving the followung core elements:

. Sky,News will be spun off as an independent UK public limited
company (that is, Newco), with its shares publicly traded [3<],

- either at ~the,'C_losing Date'® or as soon as reaSonab!y practicable
following the Closing Date and, in any event, no later than nine
months from the acquisition of control of Sky by News. Shares
in Newco will be distributed to existing shareholders of Sky in

‘the same proportions as their existing shareholdings, such that

- News will retain the same 39.1 percent shareholdmg in Newco
‘as it currently has in Sky;

o all tangible assets currently used exclusively for the purpose of
carrying on the Sky News business, as well as key Sky News
editorial staff, and all refevant licences, agreements and other
material contracts will be transferred by Sky to Newco;

'S See Schedule 3, paragraph 1(5}{b} of the Order,

'8 *Closing Date’ means the date on which News acquires all or a majority of the share

~ capital of Sky or, if the Transaction is effected by a scheme of arrangement, the date on
which the scheme of arrangement becomes effective.

14
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* Sky will enter into a 10 year carriage agreement with Newco
under which Sky will pay a carriage fee to Newco for the
provision of its news services to Sky for distribution to end
users. Sky will also license the ‘Sky News’ brand to Newco
subject to payment of a royalty, for an initial period of seven
years, with automatic renewal for a further seven years, and
with the possibility of an extension for three more years;

» if required by Newco, Sky will enter into arms’ length
agreements for facilities and support services (such as
advertising sales representation, lease of premises, broadcast
and technical services and other assets owned by Sky); and

s the corporate governance structure of Newco will be established
to replicate substantially the effects of the existing corporate

structure of Sky such that: {1} News/Sky will be subject to a
voting limitation of 37.19 percent of the total votes of Newco;

{2)a m'aiori‘ty of the board of Newco will comprise non-
executive Directors determined by the board to be independent;
{3} material transactions between Newco and News/Sky will
require approval of Newco’s Audit Committee, which will
consist exclusively of independent non-executive directors; and
(4) Newco will adhere to the obligations imposed by the Listing
Rules as regards compliance with the principles set out in

‘ Section 1 of the UK Corporate Governance Code.

[News]’ view on the clear-cut natifre of the UL

[News] submitted that the proposed UIL provide a clear-cut,
structural solution which will mairitain the existing degree of
independence of Sky News. In [its] view, Newco will be established
as a separate publicly-traded legal entity with corporate governancé
arrangements reflecting those of Sky, which can be implemented

" unilaterally by News based on the UIL.

[News] differentiated the proposed UIL from those in a normal

divestment remedy on the basis that News would be a customer of
Newco going forward, rather than a competitor. [News]
emphasised that Sky had chosen to start a 24 hour news channel
and had invested in that service since Sky News was launched in
1989. Sky News has therefore been a key part of Sky's

16
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commercial proposition to customers, and there is no reason to
believe that News/Sky would wish to change this in the future.

News argued that its/Sky's ongoing incentive to carry the Sky

News channel and thus to purchase it from Newco is an important
feature that had informed the design of the UIL and should enable
the Secretary of State to have confidence in the success of the

UIL. In essence, unlike in a normal divestiture remedy, where the
merging parties may have an interest in the (competitor) divested
business failing, News submit that News/Sky would have an
interest in the success of Sky News going forward.

[News] likened the UIL to thai of ‘an upfront remedy which does

 not require that a competition authority subsequently approve a

suitable purchaser’ and noted that ‘it is therefore more clear-cut
than a number of other structural remediets that are commonly
accepted by'refg}u!atory authorities.”'” [News] argued that given
their structural nature, the UIL do not require ongoing rhonitoring as
Newco will continue to operate as a distinct, profit-maximising
enterprise under the direction and supervision of its board.

[News]” arguments on practical and financial viability

[News] argued that Newco will be practically and financially viable
post-spin off. [It] argued that the UIL have been structured so as to
ensure the continuation of Sky News as a distinct enterprise with
an indepeﬁdent news voice, thereby _addressinjg the relevant public
interest consideration. In fits] view, it is not necessary (as would be
the case if competition concerns were at issue) to require that all
the links between Sky and Newco be severed; rather, that the .
current degree of editori.al indepehden.ce is preserved and that

- Newco is financially viable.

To address these issues, [News] submitted that by substantially.
replicating the corporate gdvernance structure currently applied
under Sky, Newco will be free to pursue its core news business. In
[its] view, the 10-year carriage agreement means that Newco will
have a reliable revenue stream for a much longer period than is
typical in the media sector. This will allow Newco to independently
'plan for future investment and expansion based on a quantifiable

: '7 News Response to the OAFT'skquestions of 1 February 2011.
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and stable cash flow over the medium to lohg term. Similarly,
[News] argued that the grant of a licence to use the ‘Sky News'
brand will allow Newco to generate significant revenue streams
from third pames ‘

Legal spin-off of Sky News'®

The outline of the arrangements as regards ihe spin-off of Sky

~ News to Newco has been set out in section 6.1 above.

In general, the OFT sees no reason why the proposed corporate
grrangements in relation to the creation of Newco should not be
practical. Partial divestments of businesses are common, and News .
provided a number of examples of spln-offs of busmesses in similar

sectors by way of illustration of the regularity of such

arrangements.'®

The OFT is unable to advise, given the limited time available, on the
prospects of success for [an admission to trading] [3<]. When
asked whether [an admission to trading] would be likely to be
successful, News provided an opinion [3<]?° confirming that [5<].

The OFT has no reason to doubt the contents of this opinion but

notes [¥<].

The aspects of the spin-off which required the OFT’s particular
consideration relate to timing, the absence of any interim protection
(which relates to timing), the shareholder base of Newco and the
absence of a non-reacquisition commitment by News. The
corporate governance of Newco is also a key consideration, which
is addressed in the foﬂowmg section. ‘

Timing of spin-off

News committed to effecting the spin-off of Sky News within nine
months from the acquisition of controf of Sky by News. {3<].

[<1.

18 Paragraphs 2,1 2.2 of the UIL,

'® News response to OFT questions of 1 February. The examples provided by News
included: Time Warner's spin-off of AOL and Time Warner Cable, Liberty Media's spin-
oft of DirectTV, Cablevision Systems Corp's proposals to spin off Rainbow Media. News
noted Cable and Wireless also split into two separate companies last year,

 Annex 4 of the News respanise to OFT qugstions of 1 February.
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7.7. [X].

7.8. The OFT queried why News believed that a nine month period was
reasonable in order for Newco to be divested (as envisaged by
- paragraph 2.1 of the proposed UIL). In particular, the OFT queried
whether a shorter time period would be possible.

7.9. Ngws said it considered that there were a number of reasons why
the nine month period was reasonable:*

* (X5
s [X]; and
¢ X1

7.10. News notéd that the obligation on it was to effect the spin off ‘as
soon as reasonably practicable’ but believed the nine month .
- backstop was appropriate.

7.11. [¥X]. When agreeing and accepting UIL in competition cases, the
'OFT will determine the appropriate divestment period within which
the remedy must be implemented according to the specific '
circumstances of the case. The OFT would generally seek to ensure
that a remedy is implemented within a time period that is '
significantly shorter than nine months from completion (typically
closer to three months}. This is generally to ensure that the
busmess(es) bemg divested do not deteriorate in the meantime. The
extent to which interim protection is ‘réquired dunng the nine month
period is consu:!ered in the sub-sectlon below {see paragraphs
7.13ff below).

7.12. Overall, theOFT considers that, in the particufar circumstances of
this case, the proposed nine month period in paragraph 2.1 of thev
- UIL is not unreasonable. '

Absence of interim protection

7.13. The proposed UIL do not include any provision regulating the way
in which News, including Sky, would deal with, and exert control
over, Sky News following News' acquiring control over Sky and

' News résponse to OFT questions of 1 February,

18
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pending completion of the spin-off arrangements as requured by
paragraph 2.1 of the UIL.

7.14. Such interim protection is a standard feature of divestment
remedies in competition cases, and will normally be included in the
UIL in competition cases before the OFT. Its purpose is to protect
the position of the assets or business to be divested. In practical
form, these obligations normally require the acquiring business to
maintain the business to be divested as a going concern with
sufficient resources; not make substantive changes to it; preserve
its facilities and goodwill; continue the hature, description, range
and standard of services supplied by it; maintain its name or brand;
not dispose of its assets, other than in the ordinéry course of
business, not integrate it with the-acquirer's competing business;
take steps to ensure that key staff are encouraged to remain with
the business; and ensure that confidential information relating to
the business to be divested is not shared with the acquirer's
business. |

7.15. News argued that interim protection was not required given that

‘ownership/control of Sky News for an interim period of less than a
year, pending spin-off of that business, would not eliminate or
weaken Sky News as a distinct broadcast voice contributing to
media plurality in_the UK."* News further noted that it would have
no incentive to inflict damage on the Sky News business given

~ that: (a) it would not be competing with it after the spin-off; and
(b} it would be purchasing from it going forward.

7.16. However, in order to assuage the OFT's potential concerns in this
respect, News agreed® to provide interim protection in relation to
the preservation and continued operation of Sky News pending its
spin-off in the form of an assurance that the Sky News business to
be spun-off will not be materially different to the Sky News
business todav. Such an assurance would be in similar terms to
tthe typically provided in UIL in competition cases (as described
above). The OFT would expect that such protection would include
an obligation on News to seek to ensure that at least the Key Sky

22 News response to OFT questions of 1 Februaty.
 News response to OFT questions of 9 February.
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News Editorial Staff remained with the Sky News business in the
interim period.

On the basis that News ensures compliance with the interim
protection as set out above, the OFT considers that its concerns
would be alleviated in this regard.

The shareholder base of Newco (Sky News)

The UIL provide for the shares in Newco to be spun-off to the
current shareholders of Sky in the same proportions as their current
shareholding in Sky. Thus News would hold 39.1 per cent of Sky
News. -

The OFT considered what would happen to the shareholding in Sky
News on its proposed flotation [5<], given that Sky News would be
a considerably smaller entity than Sky, [3<] and the business model
of Newco would be considerably narrower than that of Sky.

" Specifically, the OFT considered whether there was any reason

why any changes to the shareholder base of Newco {compared to
that of Sky at present} could undermine the viability of Sky News
going forward. ' ’ ’

News acknowledged that the shareholder base in Sky News was
likely to change after admission of Newco's shares to trading. It
considered, for example, that UK index tracking funds are very
likely to sell their positions as [3<]1. This change, and the fact that a
reasonably significant proportion of Newco shares would change -

" hands once such shares are publicly traded, would not, News

argued, affect Newco's ongoing viability.

The OFT sees no reason to doubt News" submission in this respect.
To the extent that there could be any concern about the change in
Sky News' shareholder base, this could, the OFT believes, only

likely come about through the fact that Sky News would be a
considerably smaller body than Sky is at present. Specifically, the
OFT considered whether this could result in Sky News having
difficulty raising finance for future capital investment.

The OFT notes the implication of the inability to raise finance could
impair the ability of Newcg to respond to technological advances in

the way that news is collected (ivnput)' or disSeminated {output} can
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" addressed by the UIL is the maintenance of Sky News as a distinct

7.25.

7.26.

7.27.

For Distribution to CPs

involve significant investment. By way of example, Sky informed
the OFT that the conversion of Sky News so as to be able to
provide output in HD cost in total around £[<].

News did not foresee any need for Newco to borrow to finance its
activities, but noted that it should be able to do so against the

revenue stream provided by the 10 year carriage agreement.

News also emphasised that, in its view, 'the key question to be

and viable broadcast news voice contributing to media plurality,
NOT its ability to develop and expand beyond its core news
prows:on busmess

Sky lnformed the OFT that, following conversion to HD, Sky News
was well positioned in terms of technological status in terms of its
competitors [3<]. However, to the extent that it did wish to fund

new development, it could do this either by way of borrdwing and
by seeking to ‘reneg"otiatg an enhanced carriage fee (for/ex‘ample, a

higher carriage fee for 3D channels).

Having regard to the above, the OFT does not believe that the
changed sharehalzd’e,r l:’éaSe of Néewco, as compared to Sky at
present, provides anyy reason to believe the viability of Newco
would be materially undermined for the foreseeable future.?®

The OFT alsa considered whether there was any risk to the ongoing
viability of Newco if Newco were at any future point to cease to be -
[publicly traded] [¥<I. In response to this, News noted®® that
[removal from the market] would not have an impact on [Newco's]
commercial operations and that there were alternative methods of
trading shares in Newco (for example, over the counter or via a
listing in a different market}. The OFT has no reason to doubt thls
e)tplanatmn [X]-. '

2% News response to OFT questions of 1 February 2011.

? The OFT notes that Newco would clearly no longer have access to the sngmﬁcant
resources of Sky to draw on for future development or innovation. However, the OFT
believes that this factor falls outside the remit of advice sought from the OFT by the
Secretary of State under section 93 EA 02. :

_* News response to OFT questions of 7 Fehruary 201 1

21

MOD300004719



For Distribution to CPs

Absence of a non-reacquisition commitment

7.28. The OFT wouid normally expect any UIL to contain a non-

- reacquisition commitment. This typically provides that the merging
parties commit, except with the prior written consent of the OFT,
not to fe—acquire any interest in the divested business, any
company controlling the divested business or any of the assets of
the divested business. |

7.29. The UIL proposed by News did not contain any form of non- ,
reacq,uisit'ion commitment. News submitted that such an obligation
was not justified in this case for a number of reasons, including
that this was not a competition case and given that any further
acquisitibn of Newco shares by News would lead to a "relevant

“merger situation” with consequent statutory regulatory approvals
'under the Act.” | :

7.30. News emphasised” its view that the general practical
considerations underlying a“non-rea,cquisition restriction did not
specifically relate to the practical viability of the UIL proposed by
News in the present case. As such, it considered that the Secretary
of State would want to declde whether this is a relevant
consideration. ‘

© 7.31. News also noted that any hypothetical reacquiéition of Newco
shares by News would not automatically frigger a substantive
review on issues of media plurality - given that thls woutd depend
on the i :ssumg of an intervention notice.

7.32. Nevertheless. in Qrd,e'r ‘to meet the OFT's concerns about the
~ absence of a non-reacquisition commitment, News proposed,
except with the pri‘or written consent of the Secretary of State, to
commit not to acquire shares in Newco that will result in News
hcl'ding more than 39.14 per cent of the shares in Newco, subject
to two carve-outs: ‘

* the inclusion of a sunset provision which means that the clause
would no longer apply at the end of 10 years; and

7 News' response to OFT questions of 1 February,
25 News' response to OFT questions of 9 February
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* a carve-out to this restriction in the event that an independent
third party has made an offer or proposed a merger (including by
way of scheme of arrangement) or has otherwise indicated an ‘

intention to acquire 50 per éent or more of Newco's voting
shares {in which case, News would promptly inform both the
OFT and the Secretary of State, on confidential basis, of any
acquisition by it of shares in Newco). -

7.33. The OFT's UIL normally require an indefinite prohibition on
reacquisition of the divested assets/business. However, News
correctly identified that the CC's remedy guidelines stipulate that
the standard practice of both the Competition Commission®® and

“the European Commission® is that any undertaking for a non-
reacquisition should be limited to 10 years. The OFT considers that,
in the specific circumstances of this case (and subject to the
Secretary of State accepting the duration of the carriage agreement
to be sufficiently ‘long-term’ to deal with concerns about media
plurality), a 10 year limitation on the non-reacquisition obligation
may be justified. The OFT also observes that the ban on
reacquisition would end at the same time as the carriage
agreement. |

7'.'34. However, in re{atlon to a carve-out in the event of an attempted
thtrd party bid for control of Sky News, the OFT considers that this -
is unlikely to be acceptable given that this might still result, in -
practical terms, in the frustration of the UIL. The OFT also notes in

‘this context that even if a non-reacquisition clause was entered into

“ by News in the UIL, the effect of this non-reacquisition clause '
could be frustrated in part, by the operation of the change of

- Control provisions in the brand licensing agreement. These provide
{as detalled in paragraph 10. 17 below} that the brand licensing
agreement (and the camage agreemenﬂ will termmate if any third

_ party acquires’ in excess of 40 per cent of Newco Should the
Secretary of State wish to consider the UIL further, it would be
important to consider the various agreements in detail and the risks
that certain of these provisions may pose to the overall viability of
Newco and the UIL.

(g Competltlon Comriission - Merger Remedies Guidelines (CC2}, paragraph 3.8.
, 30 * European Commission's Model Divestiture Commitments, patagraph 3
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7.35. On the basis of the above, the OFT considers that the non-

8.1.

8.2.

8.3.

8.4.

reacquisition commitment from News for a period of 10 years
would be acceptable, but that this should not include a carve-out of
an attempted third party bid.

Corporate governance of Sky News®

The UIL provide for the corporate governance of Newco to be

‘designed with a view to substantially replicate the existing

corporate governance structure applying to Sky. These provisions

.are set out in paragraph 3.1 of the proposed UIL, and concern:

voting restrictions on News; board composition; approval of
material transactions; and adherence to the principles of good
governance.

News emphasised to the OFT that the proposed arrahgemehts in
relation to corporate governance would provide 'symmetry’
between the current arrangements, that is, between the
relationship News currently has with Sky, and the proposed
continuing relationship bétween News and Newco.

"The OFT notes, however, that several aspects of the proposed

relationship between News/Sky and Newco are not symmetrical
with those between News and Sky today. Notably, the extensive
contractual arrangements that will exist between News/Sky and
Newco' are not as central to the relationship between News and

t'S‘kY-

The OFT cons:dered whether there were aspects of the board

~arrangements that could impact on the financial and practtca!

wablhty of Newco over the medium to long term. It considered that
the corporate governance of Newco essentially went to the
question of the independence of Sky News from News, which was
essentially a media plurality question for Ofcom. However, the OFT
sets out below its position in relation to Newco's adherence to the
corporate governance provisions in the UIL and the definition of
'material transactions® requiring approval from Newco's audit
committee.

.. 3! Paragraph 3.1 of the UIL,
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Adherence to z‘he corporate governance provisions in the UIL

News proposed in the UIL a number of measures by which the -
corporate governance structure of Newco would be established to

substantially replicate the effects of the existing corporate

governance structure of Sky {paragraph 3.1 of the UIL}.

The OFT queried what assurance there would be that this provision
would remain in place in the Newco Articles of Association going
forward, in particular given that Newco would not itself be a
signatory to the proposed UIL and that News would not have a
controlling interest in Newco. This issue goes to the practical
viability of the UIL as drafted | '

ln response to this, News noted that these restrictions would be
embedded in Newco's Articles of Association and agreed that it
would be prepared to give an undertaking that it would vote against
any change in Newco's Articles of Association which would
remove the governance provisions prowded for in sections 3.1 {ii)
to (iv) of the UIL.* ' '

Definition of ‘materiaf transactions’

, The UIL provide that 'material transactions between Newco and
News/Sky will require the approval of Newco's Audit Committee,

which will consist exclusively of independent non-executive
Directors. In addition Newco's constitutional documents will
provide that such transactions may, depending on materiality,
require an independent fairness opinion or Newco independent
shareholder approval {by virtue of NeWcoj applying controls that
have equivalent effect to those imposed by Chapter 11 of the
Listing Rules)’ (paragraph 3.1(iii} of the UIL).

%2 Response to OFT questions of 7 February 2011. This assurance was on the condition
that it should endure for so long as no single shareholder group has more than 50 per
cent and News has the right to vote more than 25 per cent of the shares in Newco. The
OFT has not explored the first part of this caveat with News but notes that, in any
event, this situation would have resdlted in a change of control in Newco, which is a
ground for termination of the brand license agreement.
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No definition is provided in the UIL for what constitutes a ‘material
transaction’. News stated that in the case of Sky:

¢ the audit committee {which consists solely of independent
directors) is required to approve any transaction between Sky or
its subsidiaries and News or any of its subsidiaries: (i) which
involve or could reasonably involve the payment or receipt by
Sky or its subsidiaries of amounts of £10 million or more but not
exceeding £25 million; or {ii} which involves amounts of £25
million or more; and ' '

e any transactions between Sky or its subsidiaries and News or
any of its subsidiaries involving' amounts of £25 million or more,
if approved by the audit committee, must also be approved by
the board of Sky. ' '

1 News sug»g‘ested that the UIL provide that such thresholds be used

to define 'material transactions' for the purposes of the UIL.

The OFT is ccincerned, however, that the transaction thresholds
that were appropriate in the context of Sky are not necessarily
appropriate in the context of Skv NeWs, given that it is a
considerably smaller and more focused company. The OFT is also
concerned that the above definition might exclude the brand -
licensing agreement. The OFT would therefore recommend that a
revised definition of 'material transaction' be explored with News,

~ that at least include the carriage agreement and brand licensing

- 9.1.

9.2.

9.3.

agreement (to the extent that they needed to be revised or
renegotiated). ’ o ,

Transfer of Sky News*

The proposed UIL involve the transfer into Newco of Sky News,

which is currently part of Sky. ‘

As noted above, News cited a number of exémples of when
businesses have been separated or hived-off from their existing
corporate structures {see paragraph 7.2 above}.

At present, Sky Néws_ forms part of the wider business of Sky and
is not a distinct legal entity. Sky described Sky News as being a

- % Paragraphs 4.1, 4.2 of the UIL.
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9.5.

9.6.

9.7.

9.8.
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'directorate’ of Sky, in that it was not a financially distinct
business, but did have a distinct management structure that
reported to the Head of Sky News,

The OFT considered in relation to the transfer of Sky News into
Newco a number of practical issues with respect to the assets to
be transferred as well as the staff. The OFT also considered the
extent to which contracts where Sky ié'cUrrently a party and which
relate to Sky News, would be able to be transferred to Newco in |
order that it has the benefit of thése contracts going forward.

The issues considered in this section are set out in concise form in
paragraphs 4.1 and 4.2 of the proposed UIL. In terms of practical
impcrtanqé, they relate to the key question of what a separated
Sky News business will comprise and how it will operate.

Assets to be transferred

The proposed UIL state that the Sky News business to be
transferred to Newco shall comprise 'all or substantially all tangible
assets currently used exclusively for the purposes of carrying on

Sky News' business' (paragraph 4.1 of the UIL}.

News clarified® that this definition was intended to capture — such
that they would be transferred into Newco - all tangible assets
located in the existing Sky News building and other facilities used
by Sky News for newsgathe‘ring, with the exception of the land and
buildings at Osterley currently used by Sky News and shared
technical,fac':ilities such as data networks, transponder capacity,
transmission and uplink and play out facilities.*® ‘

The UIL also provide that: 'Arrangements will also be made for

Newcao to have the use of assets which are not used exclusively in

the Sky News business on normal market terms if so requested by

Neweco' (paragraph 4.1(i) of the UIL).

News clarified® that (in addition to shared technical facilities to be
covered by an ongoing broadcast and technical services agreement
(see paragraph 11.4 below) this was a reference to other facilities

% News response to OFT ctuestioné of 1 Februarv 2011.
% Access to these is discussed in paragraph 11.4.
% News response to OFT questions of 1 February 2011.
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and services to which Newco might require access while continuing
to use the Osterley site. ’

News stated that it would offer to Newco a site support services
agreement under which it would provide, among other things: .
canteen/food services, computer/IT services, finance systems,
phone services, heating, lighting, security and cleaning, if required
by Newco.

News stated that, to the extent needed by Newco, News/Sky will
also continue to make available additional services which are in any
event available on the open market; including broadcast operations
{technical staff, for example camera operators) and creative
services (design specialists}. Sky stated it [could] provide access to
the relevant facilities under a service contract to the extent required
by Newco.

Sky identified the two main areas where Sky News was currently

dependent, in operational terms, on services that were shared with
other parts of the Sky business. These were technical services and
creative services. Otherwise, Sky stated that it regarded Sky News
as operationally relatively self-sufficient from the remainder of Sky.

Based on the information available to it, the OFT sees no reason
why the core tangible assets required for Sky News could not be
separated off into Newco. However, the OFT recommends that,
given-that Sky News is not currently a physically distinct business
wathm Sky, the proposed UIL should set out precusely what assets
are to be included in Newco, what assets will fot be transferred,
and what assets will be made available by Sky to Sky News as part
of the ongoing arrangements.

News stated®” that it®® would be prepared to set out in greater
detail the assets to be transferred / not transferred to Newco in the
form of a schedule.®® The OFT" believes this would be appropriate. -

37 News response to OFT questions of 7 February 2011. ‘

%% News noted that such a schedule would have to be prepared in consultation with Sky.

Given that such a document would likely take a number of days to draw up, News

suggested that the best way forward would be for Sky to provide it to the OFT during

the public consultatson on the LHE (should the Secretary of State be mmded to accept
~the UIL):
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Sky News staff, including non-solicitation

The UIL provide that all 'Key Sky News Editorial Staff and all or
substantially all staff currently engaged principally in the Sky News
business, including news gathering staff, production, online and
multimedia staff and Sky News international staff’ will be
transferred to Newco (paragraph 4.1(i} of the UIL}). Key Sky News
Editorial Staff are defined as the head of Sky News, the executive
editor of Sky News and the head of newsgathering of Sky News.

News noted in this respect that ‘TUPE will operate to transfer staff

employed in the Sky News business to Newco'.*

As in relation to assets (see p‘aragltaphs 9.13 to 9.14 above), the
OFT proposed and News agreed* to ask Sky to prepare separately
a list of key personnel to be transferred to Newco. '

Based on ~thé information available to it, the OFT sees Nno reason
why the UIL as drafted should not provide for the staff réquired to

‘ operate the Sky News busmess to transfer into Newco.

9.19,

9.20.

9.21

The UIL as drafted do not include a non-solicitation clause in
respect of any of the Sky News staff transferred to Newco. News
justified the absence of any such restriction on the basis that it was
unnecessary given that neither Sky nor News will be a direct

competitor of the spun-off Sky News business and given that Sky
will continue to have a vested interest in the contcnued provision of
qualrty output from Sky News 2

The OFT was u’nsure, however,w what would prevent News'
launching a neighbouring channel, such as a current affairs channel,
from which it might acquire staff from Newco.

. Although News stated that it had no such pians, in response to this

concern, News stated™® that it would be prepared to give a
standard non-solicitation commitment for a short period of time if

% See the Schedule to the European Commission Model Texts for Divestiture
Commitments, available at:

Htip:ffec, europa. su/competition/merg

rsflegisiation/le _mslation kit

% News response to OFT questions of 1 Februaty 2011,
# News response to OFT questions of 7 February 2011,
- %2 News response to OFT questzons of 1 February 2011.

43 News response to OFT questlons of 7 February 2011
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the OFT took the view that such a commitment was needed. The
OFT believes that, particularly given the importance of staff to the
success of a news channel, the inclusion of a non-solicitation
obligation would be sensible.**

Transfer of contracts — third party consents

9.22. The UIL provnde for the transfer to Newco of four specific classes
of contracts to which Sky is a party but which would be required
by Newco if Sky News were to continue operating in the way it
does at present. These four categories of agreement are: {i}
carriage agreements with third parties; (i) DTT capacity agreement
with Argiva; (iii} Channel 5 and IRN wholesale contracts; and (iv)
contracts for the supply of content to Sky News/fixed
newsgathering.

9.23. Where a third party consent is a critical feature of a particular
remedy, then the OFT may be willing to accept undertakings in lieu
~ only once it is clear that such consent will be forthcoming.*® The
OFT notes that, in the time available, it has only been possible to
consider whether any of the above agreements propesed to be
transferred to Newco were of critical importance to the ongoing
viability of Newco where third party consent was required.*®

9.24. In relation to the carriage agreements with third parties, News
provided a list of these contracts, including. whether consent would
be requ«red in relation to the transfer of each of them.*’ Around a
third of these would require consent to be assigned. News argued
that it was only the contract [X].

9.25. [5<]

M in addmon. the OFT considers that interim protection is needad in relatlon to key staff
- see paragraph 7.14.

% For example, see Completed acquisition by Aggregate Industries UK L:mnted of Atlantic
Aggregates Limited and of Stone Haul Limited, OFT dectscon 2 March 2009, paragraph
132.

- % If further investigation showed that these {or any other} agreements were of critical
importance to the ongoing viability of Newco, and that third party consents were
required, it may be appropriate to consult with those third parties prior to acceptance of
- the UIL or to obtain confirmation that such consents would be forthcoming.

47 News response to OFT questions of 1 February 2011 News acknowledged that the
--ligt was noneexhaustwe at'this stage.
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- 9.30.
9.31.

9.32.

10.

10.1.
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[3<]. In the limited time available, and based on the evidence
supplied by the merging parties, the OFT does not, at this stage,
believe that any of the existing camage agreements can individually
be said to be of critical importance for the v1ab|hty of Newco going
forward. :

In relation to Sky's current contract with [¥<]*® relating to.*

[<]. The OFT examined the projected revenues and costs of Sky
News on two alternative bases, under each of which Sky News
would be profitable, namely:*° '

e [¥X];or
s [X].

Based on the information supplied by News, the projected cost and
revenue implications under either scenario are not significant

~ enough to undermine Newco’s profitability.

[5<]
(<]

[2<]. Given the nature of these contracts {where services are
supphed to Sky), the OFT has no reason to believe that Newco
would be unable to source supp%y from these providers on an
independent bas:s ‘

Carriage ‘agreement and brand agreement wﬁth Sky“
S:gmf:cance of the carriage agreement to Neweo

Under the carriage agreement Newco wm provide ‘Sky News’

- channels and services to Sky on a wholesale basis for distribution

by Sky to viewers or subscribers in return for the payment of a
carriage fee. News submits that the carriage agreement will provide

- Newco with ‘a significant and long-term revenue stream’. The 10-

8 <.

® News response to OFT questions of 1 February 2011.
% See paragraphs 3.20 of the Annex.
%' Paragraphs 4.3, 4.4,-4.5, 4.6 of the UlL.

31

MOD300004729



For Distribution to CPs

year term contrasts with carriage agreement durations of three to
five years typical in the pay TV industry.

10.2. News submitted that the terms of the proposed Sky carriage
agreement reflect the importance of Sky News as part of Sky's
offering to its subscribers, and that this importance has provided
the basis for Sky's previous investment in, and funding of the net
costs of, Sky News.

10.3. The Newco business plan indicates that the Sky carriage agreement
would initially account for [3<] per cent of Newco total revenues (in
2010/2011)},%2 rising to [3<] per cent of forecast total revenue in
2015/2016, and [5<] per cent of total revenue in 2019/2020.

10.4. [5<]. The Annexe contains a detailed analysis of the revenue
projections for Newco including, in particular, the significance of -
[3<] to the profitability of Newco.

10.5. It is clear that a Sky carriage agreement in place on sufficiently long
and financially attractive terms is fundamental to Newco’s ability to
cover its costs from the outset, and hence to its viability.

.Signiffcance of the brand licensing agreement to Newco

10.6. The proposed UIL require that Sky enter into a brand licensing
~ agreement with Newco, which would permit Newco to use the Sky

News brand in connection with its news output. This would be
subject to payment of a royalty, and associated terms and
conditions. In enabling Newco to provide output which is branded -
as ‘Sky News’ — an underlying requirement of the proposed
carriage agreement ~ the brand licensing agreement is also key to
Newco’s ability to generate its main revenue stream, and hence its
ongoing viability. ' - ‘

10.7. The brand licensing agreement will also place certain restrictions on
Newcao’s activities, and will be terminable in certain circumstances.

Other agreéments of key significance to Newco’s viability

. 10.8. The carriage agreement and th/e brand licensing agreement are of
critical importance to Newco’s prospective viability, The UIL

%2 8ky carriage fees of £[3<I: totat revenues of £[3<1. .
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provide for Newco and Sky also to enter into various operational
agreements (paragraph 5 of the UIL).

1t is possible that some of the operatlonal agreements are similarly

important to Newco’s viability and possible also that they could not

| readily be obtained from third parties other than News/Sky for an

10.10.

10.11.

1"0.12.

10.13.

identifiable market price. Given the time available, the OFT has not
been able to reach a view on whether any such operational
agreements fall into this category. However, to the extent that this
is the case, the OFT considers that these should be subject to
additional oversight as discussed below in relation to the carriage
and brand licensing agreemernts, namely prior épprovai and
restriction on termination.

Pfior approval of key agreements

Whilst the term of the Sky carriage agreement is specified in
the proposed UIL, the structure and level of the carriage fees (and

~hence the value of Sky's contrib,dtion to Newco revenue) are not
specified. The proposed UIL require that the form of carriage

agreement would be subject to approval by the Secretary of State
prior to acceptance of the uIL (paragraph 4.3 of the UlL}.

The OFT considers thatvgiven the importance of the brand
licensing agreement it would be appropriate for it to be subject to a
similar approval mechamsm News has mdu':ated‘i‘iI itis wullmg to
include this provssuon '

In considering approval of these key agresments, the
Secretary of State may consider it appropriate to request advice
from the OFT and Ofcom on whether the specific proposed terms |
of the carriage agreement and the brand licensing agreement are
acceptable in terms of securing the practical and financial viability

“of the unde‘rtakings The OFT and/or Ofcom may need to call on

expert external advice in relatuon to assessing the téerms of these
key agreements.

To the extent that there are further agreements (other than
the carriage agreement and brand licensing agreement) that can be
described as of key significance to NeW’co {see paragraph 10.8

B News response to OFT wa’t«:eswziens of 7 February.-
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above), then the OFT would recommend that such agreements also
be the subject of upfront review and approval by the Secretary of
State {and/or the OFT) prior to approval of the UIL.

Termination of key agreements

10.14, The carriage agreement would be terminable by Sky in the
event of material breach, or in the event that Newco ceases to
produce output which is branded ‘Sky News’.

10.15. News explained that ‘material breach’ would typically be
linked to commitments relating to the nature and quality of the
channel to be provuded to Sky.

10.16. Any change of Control of Newco which led to termination of = ¥
its Brand Licensing Agreement {which permits Newco to use the
‘Sky News' brand) could consequently also result in termination of
the carriage agreement. | ‘

10 17.  The brand Iicensing agreement would be terminable by Sky in
the event of a material breach, or in the event of a change of
Control® of Newco. Hence if a third party acquired a greater than
40 per cent holding of Newco’s shares, Newco would be at risk of
termination of both the brand licensing agreement and the carriage
agreement. '

10.18. Given the importance of the key agreements to the viability
of the UIL, any developments resulting in early termination would
have major significance. The OFT discusses below whether this
consmera‘tlon should requu'e speclflc further obligations on News.

’Restrictions on termination of the key agreements

10.19. = The OFT noted the imperta«nce of the key agr,eemehte to ihe
viability of the UIL. Although, for the reasons explained elsewhere,
the OFT has no reason at present to doubt that News’ incentives

. % Control is defined in the draft UlLs in terms of holding 40 per cent of shares or voting
rights. This provision means that Newco would be unlikely to be taken over by a third
party, given the implications for the brand licensing agreement, and therefore the
carriage agreement. The OFT does not consider that this limitation undermines the
financiat viability of Newco, but notes that in any event the terms of the brand licensing
agreement and the carrlage agreement are subject to upfront review by the Secretary of
State. :
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are currently to ensure the successful operation of Sky News as a
provider of TV news content to it, the OFT is concerned about the
degree of reliance that the UIL place on the continued operation of
the carriage agreement and brand licensing agreement. The OFT
therefore considered carefully whether the contractual obligations
owed by News to Newco in relation to performance of the key
agreements should be reinforced in some way.

10.20. Specifically, the OFT considered whether it would be
appropriate to seek from News a direct commitment in the UIL to
the Secretary of State that News would not terminate the kay
agreements without first obtalmng prior approval from the OFT
{(such approval to be given only in the event of a material breach by
Newco). News argued that an 'ongoirig obligation from it to the
Secretary of State in reiation to the agreements Was unnecessary
and considered that this would raise practical issues around how
the OFT would determine whether.a material breach by News had
in fact occurred. News also emphasised its willingness to commit
to a more specific dispute resolution mechanism if the OFT
considered that an ad hoc mechamsm is needed (see paragraph
10 35 below).. :

10.21. . News pr’opbsed to undertake in the UIL that it should not be
permltted to termlrtate the key agreements prior to a formal and
final determination havmg been made under that dispute resolutlon
mechanism applicable under the relevant agreement. In order to

~ address any concerns about Newco bearing the costs of
arbltratmnld;spute resolution,®® News stated it would be prepared
to commit in the relevant agreements that it would bear its and
Newco's costs of any dispute resolution originating from News'
,proposed termmatlon (irrespectlve of the outcome). 5"‘

10. 22 - News observed that *lts proposal had the benefit of avoiding
the position where the OFT would itself have to make a |
- determination on a contractual dispute between two independent
parties before it is adjudicated under the applicable dispute
resolution mechanism.

88 The OFT noted that, in companson to News, Newco would be a small business w:th
limited rasource to engage in an extended dispute with News.
- % News respense to OFT guestions of 9 Fabruary. - e
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10.23. The OFT considers that the safeguard suggested by News as
described in paragraph 10.21 above provides an acceptable means
in order to reduce the risk of an unjustified termination of the key
agreements by News that could jeopardise Newco, subject to the
details of the safeguard being further devetoped.

Duration of key agreements

10.24. The proposed term of the carriage agreement is 10 years.
News argues that Newco will therefore have a reliable revenue
stream for a much longer period than is typical in this sector.

- Ofcom confirmed this. ' ‘

10.25, The proposed UIL require that under the brand I»icénsing
agreement Newco would receive a licence of the Sky News brand
for an initial seven year term, with an automatic renewal for a
further seven years, and which may then be extended at the option
of Newco for a further three years. [¥<1.

10.26. - The finite duration of the carriage agreement contributes to
~ some uncertainty about Newco's long-term viability as a stand-
alone entity. As noted above, in the Newco business planthe
carriage qgreément accounts for an increasing proportion of Newco
~ forecast total revenues as the term progresses. Newco’s prospects
* at (and in the period leading up to) conclusion of the term may
~ depend on: | :

e Sky’s incentives to negotiate a further carriage agreement;
e the terms Sky may prepared to negotiate at that time; and

e the alternative revenue streams which Newco has been able to
develop or may have access to at that point. :

. 10.27. The question therefore arises of how Newco would expect to
derive its principal revenue stream once the carriage agresment (at
ten years duration) has ended.

10.28. On one view, uncertainty about the prospects for renewal of
the carriage agreement on equivalent terms may begin to affect
Newco some years before its term date, [3<I. '
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10.29. News argued that if Newco continues to produce a high

quality and distinctive news service over the next 10 years, it is
likely that Sky will wish to ensure that it can continue to offer Sky
News as part of its offering, and renew its funding commitment to
Newco in a way that ensures Newco's continued independent
economic viability over the foreseeable future. As such, it argued
that a renewal by Sky of the Carriage Agreement is by far the most

 likely counter-factual against which the OFT should consider the

viability of NewCo. 57 However, notwithstanding this argument, the

'OFT believes it is not possible to conclude with any degree of

certainty that the carriage agreement will be renewed after the

expiry of the ten year period such that Newco's principal revenue

strearm will continue.

- 10.30. The OFT has been asked to advise the Secretary of State on

whetherfthere are practical issues which could undermirie the
effective operation of the UIL, and whether the UIL would be

~ effective in the medium and long term.

10.31. | The OFT accepts that the substantial !ethh of the !key

agreements would appear to underpin the short-to-medium term
viability of Newco. The OFT notes however, that the finite duration

_ of the carriage agreement may entail a significant risk in relation to
long-term viability. The relevance of this risk ultimately depends on

the time horizon which the Secretary of State consid,.e.rs‘ as relevant
for ensuring the effectiveness of the UIL. ‘

Dispute resolution mechanism

- 10.32. The proposed UIL do not contain any provision indicating

what would happen in the event of a dispute between Sky and
Newco in relation to any of the agreements between them,
including the éarri'a‘ge agreement and the brand agreement.
Successful resolution of such a dispute would be important given
the reliance that these proposed UIL would have on the various
contractual agreements between the parties.

10.33. The OFT considered that the proposed UIL should be -

modified by the requirement that the key contracts between Sky
and Newco (that is, at least the carriage agreement and brand

&7 News response to OFT questions of 9 February. .
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licensing agreement - and potehtia-lly other agreements: see
paragraph 10.9 above) should include within them a dispute
resolution mechanism which would be binding on both parties.

Such a mechanism would aim to ensure that disputes were settled

quickly and efficiently by an independent arbitrator.5®

Such an arbitration mechanism in relation to the contracts
would impose a positive burden in relation to the party charged
with this function. Given the technical nature of the disputes that
could arise, the OFT considers that it would not be well placed to

fulfil this function, but that consideration be given to the

appomtment of an expert mdepenqent arbctrator, to be funded by
News as required.

News has indicated“ that it would be willing to include a
more speclflc dispute resolution mechanism {such as arbitration) in
the agreements entered into between News and Newco.

.Operational agreements with Sky®

As set out above in paragraph 10.9, to the extent that any of the
oper.ational agreements are of critical importance to Newco’s
viability and could not readily be obtained from third parties other
than News/Sky for an identifiable market price, the OFT considers
that they should be subject to similar protections given to the '
carriage agreement and brand license agreement.

However,' with regard to operaticnal agreements falling short of this
status (that is, on the basis that the services to which they relate
could potentially be sourced from third parties), the practical

viability of Newco, at least initially, requires it to have ’on‘going

access to currently shared technical facilities, and initial agreements
in place to enable it to function effectively from the outset. This
section considers how these agreements, that are not the subject
of the upfront protection dlscussed in section 10, are treated under
the UIL.

%% The OFT has not had time to consider with News the terms by which such arbitration
or dispute resolution would praceed, but would envisage that these would have regard
to the terms of the contract and the terms of the UL themselves.

% News response to OFT guestions of 7 February
-%0 Paragraph 5.1 of the UIL.
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11.3, It is helpful to note at this pbint that the OFT's guidance recognises
that, '[iln certain cases, contractual provi.éions such as purchase or
supply arrangements between the seller and the purchaser may be
necessary to support a structural divestment on an interim basis,
although it will be relatively rare that this is the case given the
requirement at the OFT stage for a dlvestment to act as a clear-cut
remedy.'®

11.4. The proposed UIL require that Sky will, if required by Newco, enter
into various agreements under which Sky will provide facilities and
support services to Newco, on arms’ length terms. Specific
agreements listed in the UIL are:

e an advertising sales agreement under which Sky will sell N
advertising and sponsorship on behalf of Newco for a term of up
to three years {or such shorter timé as required by Newco);

e alease of existing Sky News Iand and bwldlngs to Newco for a
‘period of up to 15 years,

e a sste support services agreem‘ent ‘covering services such as IT
support services for a term comparab!e with the term of the
lease; and

« abroadcast and technical services agreement, covering satellite
capacity, playout and uplink, DTT transmission, online
transmission and mobile distribution, for a term of up to 10
years.

" 11.5. News and Sky have each noted that Sky currently has agreements
- of this sort with various third party channel providers ([3<]).

11.6. The initial services agreements would be put in place before the
" spin-off of Newco. News has indicated that the pricing of the
above services {other than the advertising sales agreement®?) would
be fixed at Sky's cost of provision plus a five per cent margin, with
increases each year measured by CPL.% News further stated that it
would be willing to commit to such a cost structure within the UIL
if required. News stated that Newco would be free to source

' See OFT Exceptions and UIL guudance, paragraph 5.23.
2 News stated that the terms of the advertising sales agreement would be [¥<].
- %3 News response to OFT questions of 7 February. :
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services from third parties once its initial service agreements with_
Sky have expired if it chose to do so, or subject to early
termination provisions to be agreed in the relevant contracts, and

 that this will also give Newco the ability to market test the terms

being offered by Sky.

The UIL do not contain any provisions for monifcorinQ or approval of

the pricing or terms of initial services agreements, nor dispute

resolution in relation to ongoing operational relationships between -
Sky and Newco. The proposed UlL also do not make such

agreements between Newco and News a mandatory part of the .

ongoing Newco business. Rather, the option for them is provided to

Newco, with the duration of the potential agreement specified in

the majority of cases (for example, that the lease of the land and

buildings should be for a period of up to 15 years).

To the extent that these agreements could be provided by third
parties in the event that Sky News and News were for some reason
unable to agree terms following spin-off of Newco, the OFT does
not believe that the UIL need to provid‘ye‘ for the continuation of
these agreement beyond the initial terms set out in paragraph 5.1
of the UIL. |

The OFT nevertheless considers that the current position under the
UIL, under which such agreements are merely potentially available,
is confusing given that News/Sky will have set up Newco and that

‘Newco will inevitably require such services at its inception in order

to be able to commence operations and function as a news channel
provider. |

11.10. The OFT would therefore recommehd that the proposed UIL

be amended such that:

‘& News is required to put in place, or to procure the putting into

place of such agreements at the time of the spin-off of Sky
News for the terms provided for in paragraph 5.1 of the
proposed UIL;

e the UlL include reference to the pricing structures for these
agreements (as described in paragraph 11.6 above};
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¢ the list of initial operational agreements and associated services
-required by Newco to operate its core business are set out in ,
full; '

¢ the UIL require that Newco be provuded with termination rights
in relation to each of these contracts, with a reasonably short
notlce period; News/Sky should not enjoy such termination
rlghts, and

e to the extent that a monitoring or arbitration function is

12.

12.1.

12.2.

12.3.

envisaged in relation to the key agreement aspects of the UIL,
that this mechanism should extend also to resolution of any
‘ dtsputes in relatuon to these agreements.

Review of skv News income and cost p’ro;ectléns |

The OFT summarises in this section the financial analysis set out in
the Annexe. This analysis relies on information supplied, in the
main, by News and limited discussions with Sky. The OFT notes
that it has had limited time to review the income and cost
projections supplied by News; the forecasts supplied by News are
based on its review of Sky and Sky News’ financial information and
industrv‘knowledge, and the OFT understands that the information
supplied has not been subject to rtgorous analysus by Sky or Sky
News itself [X]

The UIL propose that Sky News be formed mto an mdependent
public limited company, Newco, following Sky’'s development of
Sky News over the last two decades. The financial analysis review
conducted by the OFT has focussed on a review of assumptions

- and, where possible, some consideration of risks that could mean

that projections are not achieved, such as income shortfall or cost
overrun, whuch could threaten the v:abmtv of Newco.

[3<]. The UIL envisage contractual arrangements that provide a

significant payment from Sky to Newco, for the news service and,

on the basis of projections provided, would be expected to keep
Newco profitable, for the duratlon of those arrangements The use
of the Sky name would continue, in return for a payment from
Newco related to its revenue. :
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12.4. The two way income flow, with the bulk of the net income transfer

12.5.

from Sky to Newco for provision of the news service, is intended
to ensure that incentives are aligned:

. » Neweco has the financial resources to continue providing a 24-

hour news service. It continues to operate under the Sky News
brand which has achieved a strong reputation;

e Sky has an incentive to utilise the news service for which a
substantial payment is being made. While the carriage
agreement remains in force, this may provide a significant
disincentive to set up a competing news service, which would
undermine Newco, diminishing the return from Sky's 39 per
cent share in Newco; and ' |

¢ similarly, while the brand licensing agreement is in force, use of
the Sky brand ensures that Sky will want Sky News to maintain
a good reputation for high quality output.

[3<]. Newco would be strengthened by the size of the payment
under the carriage agreement, which provides a strong and
relatively stable income stream and shows thé high value that

- News appears to place on the news service. [X<].

12.6.

12.7.
- profitability, fqllowe& by a review of revenue and costs.

12.8.

The period over Which the OFT has considered the ﬁnanc‘ial viability
of Newco extends to 2019720 {FY20), for which financial

‘projections have been provided and which approximates the period

of the carriage agreement.

Thé OFT's analysis in the Annexe considers Newco's projectéd .

Overall assessment

,Fdrecastiné accurately over a 10 year period is difficult, particularly
in an area where technological change can be rapid. A small error in
assumptions can lead to an increasing cumulative effect at the end
of the period, or a combination of adverse events could cause an
otherwise profitable company to move into losses that could
ultimately threaten its financial viability. However a reasonable test
of financial viability would be that the proposed structure and
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projections are based on reasonable assumpttons and there is some
flexlblllty to handle any unforeseen problems that arise. ’

12.9. Sky News is currently a directorate within Skv, but is not
accounted for on a standalone basis. [5<].

12.10.  (XI.

12.11. This change is driven by a subscriberérel-ated‘payment for the
news service totalling £[5<] in FY12, Additional charges in FY12 of
circa £[3<] relate to property and facilities (E[3<]}); depreciation on
equipment {£[{3<]); new ‘listed company costs’ (£[2<]} and a new
charge for use of the ‘Sky News’ brand (almost £[2<]}.

12.12. After reviewing the financial projections, some risks to the
achievement of the projections and ways in which confidence in
Newco's continued viability could be increased are outlined in the
Annexe, which also contains a more detailed review of the financial
information provided. The key mportance of the carriage
agreement and brand licensing agreement is emphasised.

12.13.  Although well-placed in terms of HD technology, the smaller
size of Newco, compared with being a part of Sky, could create
challenges if significant funds are required to finance investment in

“new technology. Success in raising funds would depend on the
return expected from the investment and the perlod over which the
- return was expected to be made.

Operating Profit®* 2011/12 - 2019/20

<]

12 14. “While it is possible to imagine a combination of unfavourable
events that could cause the financial viability of Newco to be
threatened, this is not considered to be very likely. The
assumptions made in the projections for Newco appear to be
reasonable and there is some flexibility to handle unforeseen

 ® Operating Profit excludes the £[3<] per year revenues earned through joint ventures.
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problems. The benefit of the assured income from the carriage
agreement strengthens the financial position of Newco. While this
agreement operates, based on the evidence seen, the OFT has no
reason to expect that Newco would not be financially viable.

Clive Maxwell ..
Executive Director, Office of Fair Trading
11 February 2011
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Annexe

Analysis of Revenue and Cost Pfoiectloﬁs

Overall proﬁtability

This Annex sets out the OFT's analysss of Sky News income and
cost projections.

The gnalysis relieé on information suppliéd,, in the main, by News
and limited discussions with Sky. The OFT notes that it has had

~ limited time to réview the income and cost projections supplied by

News; the forecasts supplied by News are based on its review of
Sky and Sky News’ financial information and industry knowledge;
“and the OFT understands that the information supplied has not:
been subject to rigorous analysis by Sky or Sky News itself or the
subject of external asses-sment. :

J

Sky News is currently a dlrectorate within Sky, but is not
‘accounted on a standalone basis. [¥1.

Based on the pro;ectlons promded when Newco is formed
additional income streams partly offset by new recharges of costs,

- will increase operating profit by £[3<] to show an operating profit

of £[3<}in 201112 (FY12}:

This change is driven by a subscriber-related payment for the
news service totalling £13<] in FY12. Additional charges in FY12
of £[<I relate to property and facilities (£[3<1); depreciation on
equipment (E£[3<1); new “listed company costs” (E[3<]} and a new
charge for use of the ‘Sky News’ brand (almost £[<]).

1.
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Operating Profit®® 2011/12 - 2019/20
(<]
Analysis of Revenue

(<]

2 ‘Revenue
2.1 Total revenue projected in FY12 amounts to £[<], c’om“prising:

2.2 Sky subscription payment: £[3<] payment from Sky based on a
' carriage agreement between Sky and Newco. Payment is based
. on the number of Sky subscribers, the number of Sky HD
subscnbers, and an exclusivity premium as long as Sky News HD
is only distributed on Sky platforms.

2.3 Subscrlpt:ons are based on December 2010 reported subscnbers
and HD penetra'uon [3<]. '

2.4 [X].

2.5  Sensitivity: HD penetration grows from [¥] per cent in FY11to
- [3<] per cent in FY15. If the increase was a [3<] at [¥X] per cent in
FY 185, with HD subscribers increasing from [5<] to [3<] (rather
than [¥<]), income would be almost £[3<] lower in FY15. This
compares with projected operating profit of £{3<] in that year.

2.6 [XI.

- 2.7  Other subscriptions: £[3<] payment is received for supply to other
subscriptions, [¥<].

2.8  Sensitivity: Income would be £[3<] from FY15 [¥].

- % Operating Profit excludes the £[3<] per year revenues sarned through joint ventures.
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If the market for news on tablets grew less rapidly or was less
remunerative, income wouald be up to £[X] Iower. However it is
quite possible that other technological opportunities, as yet
unknown, could offset this, particularly if Newco had access to '
technological developments made within Sky.

Net advertising and sponsorship: Income of £[5<] largely stems
from spot advertising revenue, with smaller contributions from
sponsorship and other forms of advertising. [3<].

This revenue is dependent on a contract with Sky to sell
advertising and sponsorship. Commission of [3<] per cent and a
sales margin of [3<] per cent are deducted from revenue.

Sensitivity: Dependence on Sky to sell advertising: [3<].

Syndication: Income of £[3<]: All sy'ndicat§on contracts will be
transferred from Sky to Newco. The Five News contract, with

- income of £[3<] in FY12, comprises over [3<1 per cent of this

income, with the supply contract coming up for renewal in (X1t
is assumed that the contract is renegotiated in [3<] with [X].

Sensitivity: If the Five News deal is not renewed, income would

be £[X] lOwer‘rfrom‘[X}, with costs around £[3<] lower.

Income from joint ventures of £15<] is assumed across the period.

Ovéra.lt, revenue of £[5X] will detive from Sky in [5<1, (or £I5<] if
including advertising revenue sold by Sky for Sky News). This

‘would amount to around [3<] per cent of the total revenue stream,

excluding advertising. Due to the expected growth in the carriage
agreement payment, this is projected to increase to £[3<] or {¥<]
per cent of income in [3<] (E[3<] or [X] per cent of total mcludmg
advertlsmg revenue}. [2<]. :

This underlines the key importance of the carriage agreement and
the relationship between Sky and Newco. Beyond the term of the
carriage agreement an independent Newco would be very unlikely
to be financially viable, unless the agreement is renewed or

‘equivalent favourable arrangements were agreed.
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Analysis of Costs
(]

Analysis of costs
Total costs [2<]:
Programming costs [3<].

‘Newsgathering costs comprise activities to find, compile and
‘package the news stories. Costs growth recognises cost swings
due to the expense of major events in the year, for example the
Olympic Games in 2012. ’

(XI.

Online and multimedia costs represent the incremental costs
associated with producing online, tablet and mobile products.

[XI].

Sensitivity: If the Five News contract is not renewed after {3<1,

costs will be £[3<] lower, but margin will also be reduced by a
further £[3<] (see Syndication revenue comment).

[X]y. if éhn-uél inflation was [¥<]per cent p}.é. higher from [<],
programming cost would be around [5<] per cent {£[3<]) higher by
(1.

Administrative costs of [X].

Corporate costs include both existing staff who support Sky News
and an estimate of additional costs (£[3<]) arising from the
creation of a new company including staff {for example, company
secretary), cost of board meetings and audit, and need for a new
incentive plan.

Property and facilities_costs include rent, rates, utilities and
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is based on a 15 year agreement to lease land and buildings at

cost plus [3<] per cent margin, [¥<].

[X<].

Details of the assets involved are not currently available, but
would need to be reviewed by Newco to ensure the value was
appropriate.

X1

Sensitivity: The cost projections are significantly affected by the
assumed rate of price inflation. If inflation averaged three per cent
higher from [X], admmlstratnve costs would be {3<] per cent

'(E[X]l higher by [].

3

The contract for premises and faclhtles is envasaged to run for 15
years, whereas the carriage agréement runs for 10 years {the
period subject to review). Unless Newco had a break clause
available after 10 years, it could be committed to the premises
with assocuated costs for a longer penod

Technical and broadcast operations of £[5<]: These costs include
technical services needed to provide the news service such as
satelhte capacltv, uplmk services, DTT transmission, online
transmlssmn and rnoblie distribution. Sky propases to offer a 10
year, flxed price contract for these services, or shorter if

preferred, based at cost {rising at CPI) plus five per cent margin.

Broadcast operations and creative services would be provided and
charged on actual usage, at cost plus five per cent margin;
however for these services, News mdtcated that Newco would be
free to move to a different third party supplier at short notice.

While the DTT capacity providing access to the Freeview channel
would be charged initially at £{3<], the contract for the capacity
expires in [3<], and it is assumed that Newco would negotiate
directly with the supplier, [<]. As a small company, Newco would
be in a less strong posatlon than Sky to negotiate a favourable
deal.
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<1

Sensitivity: The largest unknown is the availability and cost of the
DTT transmission when the contract is renegotiated by Newco
which would have significantly less financial negotiating power
than News. [3<]. If the contract was not renewed, Sky estimate
that costs of around £[3<] would be saved, but advertising
revenue of £[3<] would be lost, overall a net revenuse reduction of
£03<].

Brand licensing costs of £[<] relate to payments made to Sky for
use of the ‘Sky News brand [X1.

The licensing agreement would give Newco assurance that it
‘would continue to have access to the ‘S'ky News' name, so it is
important that the brand Iic’ensing agreement give Newco
assurance that the cost would not significantly increase on
renewal of the contract

Marketing costs of £[3<] are projected based on current spending
plus an additional £[3<] for advertising as an ind’épend_ent channel,
assuming that Newco would be responsible for its own marketing.

Sensitivity: This level of advertising may underestimate the cost of
estabhshmg Sky News as an independent operation. In particular,
opportunities to be advertised across Sk\r channels would be less
easily available and likely to be more expensive, as market rates
are charged, rather than costs not being allocated.

Property and facilities (£[3<]} and technical services (c. £[3<]} are
very likely to be provided by Sky and broadcast operations and
creative services might be s;ub‘plied {c. €£[3<1}, suggesting a total .
of around £[3<] provided by Sky, [3<1 per cent of their [3<] cost -
base. [X1.

Ability to raise fund’s to finance technological change

The investment made in high definition technology means that
Newco is currently well placed in terms of technology. However
technology can change rapidly and the possibility that substantial
further investment would be required cannot be ruled out over the
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, 1(0 year period considered. Néwcd would not be in as strong a

position as Sky to provide any finance that would be required.

If these technological opportunities require additional capital
investment there are three options available to Newco:

* " Using retaihed earnings. This will depend on future earnings
steam and dividend decisions that have been taken;

» Raising debt: There is a poésibility of borfowihg, possibly
against the value of its fixed assets or its future income stream;
and

+ Raising additional capital: Newco could raise the required capital
through a further rights issue or external share issue.

The likelihood of success in raising funds would depend on the
return expected from the investment, alternatives available and
the remaining term for the carriage agreement and expectations
over its likely renewal. The smaller size of Newco could be a
constraint in financing a major investment.
Risks
Exposure to inflation: [3<].
[}
(1.
Carriage agteemenf:' The pavmehts made under the carriage
agreement are crucial to the financial viability of Newco. If the
arrangement was ended, unless the ﬁnancial gap was closed by

other forms of revenue, Newco would lose its major income
stream and move into substantial losses. '

~ While the agreement operates, this risk is mitigated by the term of

the agreement and Sky’'s incentive to protect its brand and its
‘apparent ongoing need for a well respected news service,

Brand licensing deal: The Sky braﬁd is an important and valuable
element of the Sky News product. The existence of a seven-year
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licensing arrangement gives continuity of the use of the name,
which would be expected to be extended for a further seven
years. o

The price at which the contract would be renewed is very
important to Newco and any substantial increase in the licensing
cost at Sky's instigation could seriously damage Newco’s financial
position. However, [News] has confirmed that there will not be an
increase in the brand loyalty fee if the licensing agreement is -
extended beyond the initial seven years.

Estimation of costs: [3<].

DTT transmission contract: The current arrangement for DTT
capacity was agreed between Sky and [3<] and is due to be
renegotiated in [3<]. [X]. '

Advertising revenue: [‘X]. TV advertising may not increase in
demand, given alternative media available, particularly online and
mobile. Also, another economic recession is a possibility that
could lead in a significant fall in advertising revenue.

News Assés_sment of Ris’ks to Financial Projections
1. |
(1.
Assessme'nt of Risks
In the case of greater difficulties, the ability of Newco to survive
.short term losses would depend on its financial resources, and the

combany set up is projected to have some strengths:

s currently Sky News is unique insofar as it is the only HD 24
hour news channel in Europe; ’

~ o the company is set up with share capital of £[3<] and an initial
- cash injection of £[3<], of which half is expected to finance

receivables;

s [XI;

b2
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¢ there is no gearing, so there could be potential to borrow
against future earnings;

¢ shéreholders, (<1, might be willing to provide further capital
_injections if required, as long as it maintained a strong interest
in the supply of Sky News; and

. {X1.

While it is possible to imagine a combination of unfavourable
events that could cause the financial viability of Newco to be
threatened, this is not considered to be very likely. The
assumptions made in the projections for Newco appear to be
reasonable and there is some flexibility to handle unforeseen
problems. The benefit of the assured income from the carriage
agreement strengthens the financial position of Newco and while
this agreement operates, and based on the evidence seen, the
OFT has no reason to anticipate that Newco is not likely to be
financially viable.. |

There are some areas where improvement in the financial
arrangements could further reduce the risks to Newco, making it
stronger and more able to face uncertainties in the future, such
as: ‘

. [XL’
o [X]; and

s [X].

Additional Future Financial Risk

Looking 10 years ahead, uncertainty about the continuation of the
carriage agreement that provides the main income stream for '

- Newco could lead to share price weakness in the final years of the

agreement. Unless the agreement was renewed on favourable™
terms, or unexpectedly large alternative revenue sources were
identified by Newaca, it is difficult to foresee how Newco would
continue to be viable as an independent company. [<].
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ENDNOTES |

1.

The OFT has corrected references in square brackets in paragraphs.
1.14, 7.3 and 7.27, which were originally to ‘listed’ and ‘listing’ in
its confidential report. '

The OFT has corrected references in square brackets in paragraphs
6.2, 6.3, 6.5, 6.6 and 6.7, which were originally to ‘The parties’,
‘they’ and ‘their’ in its confidential report.

The OFT has corrected ‘could’ in square brackets in paragraph 9.11 -
which was originally ‘will’ in its confidential report.

Tiie OFT has corrected ‘Newco’ in square brackets in paragraph
7.27 which was originally ‘News’ in its confidential report. L

~ The OFT has corrected ‘News’ in square brackets in Annex 5.7

which was originally ‘Sky’ in its confidential report.
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Broadcasting _ —_— London SW1Y 5DH Fax

TS @l The Treasury Solicitor - €74 LOCKSpUr dtreet ret E e
' 0 , : ' www.culture gov.uk Ve
LAW AT THE HEART - < ' - ' OSO

OF GOVERNMENT

Slaughter and May SRR L Your Ref s
One Bunhill Row - © . QurRef -
London EC1TY 8YY ' : S '
- B 11 February 2011.
By email only. - = o L

Dear

News quporaﬁon/BSkyB

Thank_ybu for sending me a copy of your letter addressed to the Secretary of State and dated 9
February 2011. As | asked in my letter of 1 February, it would be very helpful if could you please
address correspondence to me rather than to the Secretary of State himself.

As the Secretary of State set out in his statement to Parliament on 25 January, taking account of
the Ofcom report he received, he was minded to refer the transaction to the Competition

- Commission. However, as he also indicated, he was willing to consider undertakings being offered
in lieu of a reference. In considering whether any proposals from the merging parties might be
such as to mean that the Secretary of State would propose to accept such undertakings in lieu of
reference, he has called upon the assistance of Ofcom and OFT. Ofcom is the specialist regulator
in the field with a good deal of knowledge of the media industry and the dynamics of it. The OFT
has a great deal of experience in merger matters and, in particular, in dealing with the
practicability of any proposed undertakings in lieu of reference put forward in the competition
context. _ - ’ ' ' .

If, after considering input from Ofcom and OFT, the Secretary of State were to reach a position
where he would propose to accept undertakings in lieu of a reference, he will consult on those
proposed undertakings. That process will ensure that your clients will have a full opportunity to
comment upon and make any relevant representations in relation to the proposed undertakings.
Of course, if the Secretary of State does not reach the view that he would proposé to accept
undertakings in lieu, there will be no need for such a consultation. ‘

You suggest in your letter that the process which the Secretary of State is following is unfair and
fails to meet normal procedural standards of merger control and public law. The Secretary of

State does not agree. He has made absolutely clear that your clients will be able to commient
upon any undertakings the Secretary of State might propose to accept. Any objections your
clients might have to any such putative undertakings can be put forward. They will have a full

and fair opportunity to comment. It is unctear what the benefit would be of introducing a prior
stage of comment for your clients on proposals in relation to which the Secretary of State has not
reached a view and which may be subject to modification in the course of consideration.
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Department for Culture, Media and Sport

Proper-and, as you put it, , meaningful consultatlon does not reqmre multlple iterations of ‘
comment throughout a decision making process such as thls one. The important pointis that you
and your clients are given an opportunity properly to comment on any proposal to accept .
undertakings in lieu of a reference:- You will have that opportumty B S

- Finally, | cannot-but emphas:se that if, and I stress if; the Secretary of State does reach a ylew that

.. he propoeses fo accept undertakings infiey of a reference, he will carefully consider any.

’ ' observatlons you and your clients may have about those proposed undertaklngs

Yours smcerely.
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From:
Sent:
To:
Ce:

Subject:

- .

14 February 2011 17:19 -

STEPHENS JONATHAN; ZEFF JON; SMITH KEITH; KILGARRIFF PATRICK; GEIST- \
DIVVER CAROLA;| IMARTIN LINDA; BEEBY, Sue;
SMITH, Adam: - '

RE: news corp/sky merger - next steps

Many thanks for your nete on next steps with the News/Sky merger. The SoS has noted the three broad opt;ieris.

—

15:20

 ZEFF JON; SMITH KEITH; KILGARRIFF PATRICK; GEIST-DIVVER CAROLA; | |
MARTIN LINDA; BEEBY, Sue; SMITH, Adam

Subject: news corp/ Sky mer'get'- - next steps

I

We spoke. Here is a copy of the submission amended in the light of comments.

kspur Sfreet

London SW1Y 5DH
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From: <

Sent: : 14 February 2011 18:57

To: ' © ‘ | - ‘

Ce: o _ STEPHENS JONATHAN; ZEFF JON; KILGARRIFF PATRICK; GEIST-DIVVER CAROLA;’
Subject: '~ RE:NEWS CORP/BSKYB MERGER

Many tha nks for your note which we have j‘u'st discussed with the SoS. The SoS has agreed the following next steps:

1) To write to News Corp copying the Ofcom and OFT reports. The letter shouid
. 'explam that gwen the reports tdentlfy same outstandmg cancems the SoS is stm mmded to refer

[ ]
. ‘ ". Xt 'f News don” t accept aftof the remedies preposed in 24 hours SoS would refer directly to the .
Competetlen Cdmmissien , , : .

2} If'ﬂews Corp are prepared to accepf the remedies in fulE SoS will write to Ofcom and OFT requesting them to

continue discussions with a view to prcducmg a final set of UiLs for him to consider. These final UELs would form the
’ basrs 6fa public consultation.

Very‘ grateful f'c;r adira-ft. E.étte:r for SoS to consider and send tomorrow.

~ Many thanks.

2-4 Ca@kspur Street
Londen SWAY 50H
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To: Jeremy Hunt S From‘ ‘
' : | Team;
Tel: ;
Date: 14/02/2011 -
- NEWS CORP/BSKYB MERGER: NEXT STEPS
lssilé
Next steps in the News Corp/BSkyB merger
Tlmmg
l‘-mmefdiate,”
Reeofﬁméﬁdaﬁon and Advice -

.Ne now have the reports from Ofcom and OFT Both are broadty satisfied with the
undertakings in lieu but have a number of major reservations. Ofcom conclude that Sky
jould have an independerit non-executive director and an Editorial Cornmittee to
' ‘ y d mde ndence af Sky OFT are cancemed abeu’c a number

nf goncerns
r yeu now is -

| ”“'Jfér the me ger unless News Corp assures yau within 48 hours that they /
pmpesed by the regulators [in their entirety];

o ifthey do you wm ask Ofcom and OFT to cantmuadnscussmns with News Corp
with a view to produging a final set of Undertakmgs in Lieu which you can consuilt
-on. §

Alternatively, you could write to Ofcom and OFT asking them to continue their-
discussions with News Corp and we could cenvey the message to News Corp at official
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| level. Assuming you share the concems af the regulators, it will be lmportant that News
Corp recognise that, to be asceptable, th ""‘rtdertakmgs in lieu must fully meet the

regulators’ concerns as outlined in fi e

- We are finding out from OFT and chom how much more time will be needed to get the
+ undertakings in fieu agreed ‘and in a form which we can consuit on.

. ce
: J@naihan Stephens

Car@ka Galat-«mwer
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UEPdI UHenL 10 Lanuuie, Medtd ang Jpon. L A S o o Vuw e et
Rt Hon Jeremy Hunt MP London SW1Y 5DH Fax O S_
““acretary of State ; www.culture.gov.uk ,

CONFIDENTIAL

CMS 166464/asg

department faor

‘ ' culture, media
Chairman and Chief Executive and sport

News Corporation
3 Thomas Square
London

E98 1EX

Jameé Murdoch

15 February 2011

Dear James

NEWS CORP/BSKYB MERGER

In a lefter to me of 18 January from Allen & Overy, you sent me a set of proposed
undertakings which News Corporation would be willing to give in lieu of my making a
reference to the Competition Commission. 1 announced on 25 January that | would
consider undertakings in lieu in respect of the above merger. | also indicated that | would
ask OFT and Ofcom to consider the proposed undertakings in lieu with a view to advising
me as to whether they considered that they would address concerns about plurality and be-
Workable

; I have now received reports from both regulators which | enclose. It is clear from the
. reports that OF T and Ofcom have considered the proposals in some detail and worked
with News Corp in relation to them. Progress has been made in discussion with Ofcom and
the OFT in regard to concerns about plurality. There are nevertheless a number of
substantive issues outstanding which mean that neither Ofcom nor the OFT have been able
to give a definitive recommendation.

If the substantive issues are not resolved, | do not consider that it would be appropriate for
me to accept such undertakings and as such [ will refer the matter to the Competition
Commission. If, on the other hand, the substantive issues identified by Ofcom and OFT
have been dealt with, | believe that | would be in a position to give serious consideration to
accepting them.

Aoy, o improving
‘f‘-yo £ , 4 ) € , the quality
°5 o ; hosé overniment dugnbmant of B ' of fife for alt

SRS Olymptic e Perslynsjric: B : :
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Department for Culture, Media and Sport

There are therefore four critical matters which need to be resolved if | am to consider
accepting your undertakings:

e The Board of Newco would need to be independently chaired. | agree with Ofcom’s
assessment that, without such an undertaking, the Newco Board could appoint a
Chairman who is affiliated with News Corporation which would undermine the spirit
and potentially the practical effect of undertakings designed to address concerns
about plurality.

e There needs to be a non-reacquisition commitment as set out by the OFT.
Whilst | understand that it is proposed that this could lapse after 10 years, | quite -
understand the OFT’s concern that there should not be a “carve-out” in the event of
a third party bid for Newco.

¢ The key contracts would need to be approved by me. At a minimum this would cover
the carriage agreement and the brand licensing agreement. | would anticipate asking
Ofcom and the OFT to advise me on these contracts at the appropriate time.

o There needs to be more clarity around the definition of “material transactions”
(as identified in para 8.11 of the OFT report) and the assets to be transferred
~ (paragraph 9.7-9.14).

There are also a number of other important issues where there is agreement in principle,
or a large measure of agreement, and these too would need to be agreed and incorporated
into the undertakings in lieu.

if you are unwilﬁng to agree to the necessary changes, | will refer the merger to the
Competition Commission. If, on the other hand, you will accept that in principle these
changes can be made, and confirm that to me within 24 hours, | will formally ask Ofcom
and the OFT to continue their discussions with News Corp with a view to producing as soon
as possible a set of finalised undertakings in lieu which | can consider. If | then propose to
accept those finalised undertakings in lieu of a- reference they can then be published and
consulted on as the legislation requires. ~

Rt Hon Jeremy Hunt MP
Secretary of State for Culture, Olympics, Media and Sport
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From: ‘ ‘

Sent: 15 February 2011 14:16

To: :

Ce: ~ ~ STEPHENS JONATHAN; ZEFF JON; KILGARRIFF PATRICK; GEIST-DIVVER CAROLA,; -
. BEEBY, Sue; SMITH, Adam

Subject: RE: NEWS CORP/BSKYB MERGER

Attachments: ‘ SB 11 02 14 - JH letter to NC db 2 cin.docx

Draft attached. This has been cleared with our lawyers and Counsél.

As have meritioned, Ed would apparently Ilke to speak to Jeremy before the report is sent to News
CQI’p .

Cc. STEPHENS JONATHAN ZEFF JON KILGARRIFF PATRICK; G’EIST-DIWER CAROLA;
Sub;ect. RE: NEWS CORP/BSKYB MERGER :

]

M‘any thariks for yf'o:ur note'whiichr we have just discussed with the SoS. The SdS has agreed the faﬂcwmg Lnext. steps:

1 )Te wnte to f-\fews Corp capymg the E)fcom and OFT reports The fetter shﬂuld

* ‘setout the SQS is prepared ta allow News Corp 24 houts to mdrcate they would aceept ail the ccmdrttens
pre pﬁsed by the regulaters

basss of & pubhfé cansu!tatcan

- Very g;réfreful for a draft letter for SoS to consider and send tomarrow.

Many thanks.

Cce: STEPHENS. GNATHAN ZEFF JON; KILGARRIFF PATRICK GEIST-DIVVER CAROLA;
Subjeét. NEWS CORP/BSKYB MERGER
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AYA
~ From: | |
Sent: m&bm% 11 16:13
To: - . ] ,
Cc: STEPHENS JONATHAN; ZEFF JON; KILGARRIFF PATRICK; GEIST-DIVVER CAROLA;
i |BEEBY, Sue; SMITH, Adam \
Subject:- FW: NEWS CORP/BSKYB MERGER

At@achments: SB 11 02 14 - JH letter to NC db 2 cIn.docx

Revised draft following a discussion with lawyers and SpAdé.'

Please note that lawyers would like to retain the sentence in square brackets in the third
paragraph, as it gives the Secretary of State more scope for manoeuvre in the event that he
decides not to accept the UlLs, whereas SpAds would like it deleted to keep the letter more |

cussed and think that the reference to “serious consideration” later in the para makes it suﬁ:crent
viear that he has not reached a final demsmn on the UILs

v’l“ bring down copies of the reports.

From:| , , |
Sent: 15 February 2011 14:16
To: : , S
Cc: ST EPHENS JONATHAN; ZEFF JON; KILGARRIFF PATRICK GEIST—DIWER CAROLA \ l BEEBY, Sue;
SMITH, Adam . : L

. Subject' RE: NEWS CGRP/BSKYB MERGER

_S

")raft attached Thls has been cleared wrth our lawyers and Counsel

‘S) have mentioned, Ed would apparently like to speak to Jeremy before the report is sent to News
.

11 18:57

Cc: STEPHENS JONATHAN ZEFF JON; KILGARRIFF PATRICK GEIST -DIVVER CAROLA;
. Subject: RE: NEWS CORP/BSKYB MERGER -

Mény thanks fqr your note which we have just discussed with the So$. The SoS has agfeed the following next steps:

1) To write to News Corp copying the Ofcom and OFT reports. The letter should:
« explain that given the reports identify some outstanding cancerns the SoS is still minded to refer.
. acknowfed“ge that both reports suggest the UlLs would address plurality coficerns |f the outstanding
conditions were met. :
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* . setout the SoS is prepared to allow News Corp 24 hours to indicate they would' accept all the condxtlons -

proposed by the regulators
e explain if News don't accept all of the remedies proposed in 24 hours SoS WOuld refer directly to the

Competition Commtssmn

2} If News Corp are prepared to accept the remedies in full, SeS will write to Ofmm and OFT requesting them to
continue discussions with a view to producing a final set of UiLs for hlm to consider. These final UlLs would form the

basis of a public consultation.
Very grateful for a draft letter for S0S to consider and send tomorrow."
Many thanks

I

Fromi
Seni:- 14 Februarv 2011 12:55 .

FEPHENS JONATHAN; ZEFF JON; KILGARRIFF PATRICK, GEIST—DIWER CAR@LA
bject: NEWS CORP/BSKYB MERGER

Note for this afternoon’s discussion attached. : -

DCMS
2-4 Gocks : ur Street

e
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STRICTLY CONFIDENTIAL
CONTAINS BUSINESS SECRETS

Rt Hon Jeremy Hunt, MP
" Secretary of State for Culture, Olympics, Media and Sport

Department for Culture Media and Sport

2-4 Cockspur Street
London SW1Y 5DH

16 February 2011

Dear Jéremy,

News Corp/BSkyB
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DRAFT: 16 February 2011

PROPOSED ACQUISITION BY NEWS CORPORATION OF UP TO 60.9 PER CENT OF BRITISH
SKY BROADCASTING GROUPPLC

UNDERTAKINGS GIVEN BY NEWS CORPORATION PURSUANT TO PARAGRAPH 3 OF
SCHEDULE 2 OF ENTERPRISE ACT (PROTECTION OF _LEGITIMATE INTERESTS) ORDER 2003
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DRAFT: 16 February 2011

of doubt any renewal of or material amendment to the Carriage Agreement and the Brand Licensing
- Agreement would be deemed to be a material transaction for the purposes of this definition;

"Newco" means the public limited company (including, where relevant, any wholly-owned
subsidiary of such public limited company) into which the business of Sky News will be transferred
and which will continue to operate that business, as described in section 2.1 above;

"News" means News Corporation;
"OFT" means the Office of Fallr Trading;
"the Order" means the Enterprise Act 2002 (Protection of Legitimate Interests) Order 2003;

"Secretary of State” means Secretary of State for Culture, Olympics, Med1a and Sport (except as
context otherwise requn:es)

"Sky"” means Bntlsh Sky Broadcasting Group plc;

"Sky News” means the business of news gathering and production, and creating and offering
(whether on a free to air or subscription basis) the broadcast news channels currently branded "Sky
News" and "Sky News HD" and related services under the Sky News brand and/or news services
provided to third parties, including the wholesale provision of news input to third party media
enterprises. For the avoidance of doubt, "Sky Sports News" is a separate business which will remain
under the sole control of Sky;

"Subsidiary” shall be construed in accordance with section 1159 of the Companies Act 2006 (as
amended), unless otherwise stated; and

~"Transaction” means the proposed acquisition by News of some or all of those shares in Sky that it
does not already own.

0012561-0000367 C0O:13442445.8 g
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Department for Culture, Media and Sport ‘ _ 2-4 Cockspur Street Tel :
Rt Hon Jeremy Hunt MP . London SW1Y S5DH Fax @gg
Secretary of State ‘ ' www.culture.gov.uk ‘

CMS 166685/mk

Clive Maxwell, department for
Executive Director ’ ' , , culture, media
Office of Fair Trading | - o ' and sport

By e-mail: |

17 February 2011
. Dear Cli-ve
NEWS CORP/BSKYB MERGER

Thank you for your letter and énclosed report of 11 February. | am grateful to you for all the
work you have put into this report in such a short period of time.

I note your conclusion that, if the undertakings already offered were amended, concerns in
relation to plurality could be met. | have now received assurances from News Corporation
that they are prepared to meet all the outstanding matters set out in your report, and in
Ofcom’s report, and an updated draﬂ of the proposed undertaklngs is enclosed with this
letter.

| should therefore be grateful if you could work with News Corporation and Sky to agree a
set of undertakings, so that | can make a final decision, taking into account your further
. recommendations, whether or not to accept those undertakings.

My officials will be in touch to discuss the timeframe.

Rt Hon Jeremy Hunt MP
Secretary of State for Culture, Olympics, Media and Sport

improving
the quality
| of life for all
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Rt Hon jeremy Hunt MP
Secretary of State

CMS 166685/mk

- Ed Richards,
Collette Bowe,

For Distribution to CPs

2-4 Cockspur Street Tel
London SW1Y 5DH Fax
www.culture gov.uk

By e-mail: ¢

. Dear Ed and Collette

17 February 2011

NEWS CORP/BSKYB MERGER

02072116299

ST

department for
culture, media
and sport .

Thank you both for your letter of 11 February. | am grateful to you for all the work
you have put into this report in such a short period of time.

| note your conclusion that, if the undertakings already offered were amended,
concerns in relation to plurality could be met. | have now received assurances from
News Corporation that they are prepared to meet all the outstanding matters set out
in your report, and in the OFT’s report, and an updated draft of the proposed '
undertakings is enclosed with thls letter.

I should therefore be grateful if you could work with News Corporation and Sky to

agree a set of undertakings, so that | can make a final decision, taking into account

your further recommendations, whether or not to accept those undertakings.

My officials will be in touch to discuss the timeframe.

Rt Hon Jeremy Hunt MP - ,
Secretary of State for Culture, Olympics, Media and Sport

' improving
g 4% é& the quality
'%ABL%& of life for all
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BY EMAIL ONLY

STRICTLY CONFIDENTIAL

ALLEN & OVERY )¢

Allen & Overy LLP
One Bishops Square
Londeon E1 6AD United ngdom

Tel +44 (0)20 3088 0000
Fax +44 (0)20 3088 0088
Direct . ' |

Department for Culture, Media and Sport
2-4 Cockspur Street .

London SW1Y SDH

Our ref

17 February 2011

.Dear 3

News Cﬂrporatmn Bntlsh Sky Broadcastmg Group Plc

I refer to the letter from the Secretaty of State for Culture, Olympict

S, Medxa and Sport (the Secretary of :

State) of 15 February 2011 to James Murdoch and to Mr Murdoch'’s reply of 16 February 2011 enclosing a

revzsed draft set of undertakings in lieu (ULL).

The Secretary of State notes that if News Corporation (News) accepts
his letter, he will formally ask Ofcom and the OFT to continue their

in principle the four changes set out in
discussions with News with a view to

producing as soon as possible a set of finalised UIL for consideration. The Secretary of State further notes

that should he propose to aceept those finalised UIL they can then
legislation requires.

be published and consulted on as the

News would be grateful if the Depar@ment for Culture, Media and Speit (DCMS) could clarify What'
procedural steps it envisages will be taken should the Secretary of State be minded to accept a finalised set of
UIL (subject ef cou:rse to the ﬁnther consnltatmn between News

Ofcom and the OFT envisaged in the

Alienr & Overy LLP i & limited Wiability partnership registered int England and Wales with registered number OC306783. Ktis rsgulated by the Solicitors Regulation Authority of
Enjg{and and Wales. The terin perﬁser is used to refer tu a member of Allen & Overy LLP or an empiloyee or consultant with equivalent standing and qualifications. A list of the
membersafAllen&OveryLLPandofﬁxemnmemberswhoaredesignatad a5 parlriers 1§ apéri To Wspection at its registered office; One Bishops Square, London £1 6AD.

. Allen & Overy LLP or an sffifiated undertaking bas an office in each of: Abu Dfiabi, Amsterdarn, Artwerp, Athens, Bangkok; Beifing, Bratislava, Brussels, Bucharest (associated
office), Budapest, Duhd, Dubai, Disseldorf, Frankfurt, Hamburg, Hong Kong, Jakaita (sssocigted office), London, Luxembourg, Madﬁd. Mannheimn, Milan, Moscow, Munich,
New Yark, Paris, Perth, Prague, Riyadh (associated ofiice), Rome, S#o Paulo, Shanghsi, Singapare, Sydney, Tokya and Warsaw. )
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Yours sincerely |

LBartner

cc: S&nd News Cerporatan | M ’ - Hogan Léveﬂg.,

" International LLP,\ | Allent & Overy LLP

Exc.

0012561-0000367 CO:13462093.3 O 2
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From: - OLDFIELD PAUL
©. Sent: 18 February 2011 15:36
To: - . ' L |-

: Subject: - . .~ -RESTRICTED - News Corp -~

-1 met wnth IS th|s morning. He's keen to have a planin place earIy next week for the handllng of the News Corp
outcome.well in advance of any announcement. | sa|d I'd wait for you to return on Monday before 1 d|d anythlng, in -
case you already had. somethlng in train. :

. Think he’s keen to have a statement draft_ed wellin advance and also a plan fron Sue .on who to brief etc.

. ' Cheers.

| eul.‘ |

~ Paul Oldfleld ~
Pr|nC|paI Private Secretary to the Secretary of State
Department for Culture, Media and Sport.
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The Treasury Solicitor £7% LULRSPUL Dtlees ‘ ——
O Broadcastmg London SW1Y 5DH
o ' © www.culturegov.uk / @ é ,

LAWATTHEHEART
OF GOVERNMENT
Allen & Overy LLP- o L Your Ref |
- One Bishops Square
E16AD | o
- 23 February 2011
Dear‘

News Corporation - British Sky Broadcasting Group Plc -~ =~ e

To confirm, if the Secretary of State proposes to accept UiLs, he would intend to publish his
decision to accept those UlLs, the UlLs in full, and reports received from the OFT and Ofcom.
However, he is conscious that his decision and the reports mlght contain confidential information
and that it may be necessary to publish non-confidential versions of those documents. However,
it is clear that the UlLs should be published in as full a form as possible in order to ensure that

- those wishing to respond to the consultation which would follow will be able to do so fully and
effectively.

'Tha_nk you for your letter of 17 Fébruary; apblogies for the delay in responding to you.

Insofar any decision of the Secretary of State is concerned, you will be given opportunity to make
representations as to confidentiality in advance of such a decision being published, albeit that we
will want to get that done quickly. So far as the reports from the OFT and Ofcom afe concerned,
the Secretary of State intends in any event to publish these reports in due course, and will ask
those bodies to provide non-confidential versions for publication. | would ask you therefore to
provide us with versions marked with those parts which you would wish to remain confidential as

. soon as you are able to. | would also ask you to ensure that only those figures, words or passages
Wthh are of real sensitivity are marked up.

I hope that this is clear, but do please let me know if you have further que'ries.

Yours sincerely

.+
LS ;

{‘ ¢ A3 «
Loy

PAA §"

- ~
”I.;M\.*- ,
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OFFICE OF Fﬁm TRADING

062

The Rt. HonJeremy Huht, MP ‘
Secretary of State for Culture, Olympics, Media and Sport
2-4 Cockspur Street

London 4

SW1Y 6DH

Your ref CMS 164661/DC , Direct line
Ourref COMP/5932 L Fax
Date 1 March 2011 ' Email

Dear Secretary of State

Advice from the Office of Fair Trading on undertakings in lieu offered by News
Corporation relating to the anticipated acquisition by News Corporation of British
Sky Broadcasting Group pic

1. I refer to your letter of 17 February 2011 following on from our report to
you of 11 February 2011 (the Report) .

2. In your letter, you asked us to work with News Corporatlon (News) and
- British Sky Broadcasting Group plc (Sky) to agree a set of undertakings in

lieu of reference (UIL}, so that you can make a final demsmn whether or

‘'not to aecept those undertakings, taking into account the OFT's further

recommendations on whether they are practically a-n:d financially viable.

3. Since receiving your letter of 17 February, the OFT has engaged with
News with a view to amending the UIL offered to you in light of the
comments and recommendations in the Report. The OFT has also -
consulted with Ofcom in its role as sectoral regulator. This process has led
to a revised set of UIL submitted by News on 1 March (the Revised UlL), a
copy of which is annexed to this letter : \

4. The advice and recommendations that | set out in this letter are based on’
the remit to the OFT set out in your letter of 27 January 2011. The OFT
has advised on whether the UIL are practically and financially viable and
has considered if there are any practical issues which could undermine the

Office of Fair Tradimn

. « Fleetbank Hous:
_ f ‘London EC4Y 84
b Switchboard: {020) 7211 800

INVESTOR IN PEOPLE WWW-oft-gqv'u
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operation of the UIL and whether they would be effective over the
medium and long term. | note that your assessment of the Revised UIL will

- bein the context of their ability to resolve media plurality concerns. The

OFT has not considered the effectiveness of the UIL in terms of their
impact in addressing the media plurality concerns raised by Ofcom in its

- report of 31 December 2010. This issue is being addressed by Ofcom. To

the extent that the OFT has been concerned with 'effectiveness’ of the
Revised UIL, this relates to their_mechanical and operational effectiveness.

Before providing advice and recommendations in relation to the Revised
UIL, I set out details of the amendments that have been made in the
Revised UIL as against those originally submitted to the Secretary of State
and considered by the OFT for the purposes of the Report:

Details of key amendments in the Revised UIL

6.

The OFT set out in the Report (at-paragraph 1.20} a number of
amendments that it considered were necessary. These, together with the
changes made since, are:

e  interim protection — this has bee;n included in paragraph 8.1 of the
Revised UIL; | g )

. non reacquisitiort commitment — this has been |nc|uded in paragraph
8.1 of the Rewsed UIL; '

. prior review / éppi-o"v*al of key agvreem‘e"nts ~ this has been

incorporated in relation to the brand licensing agreement in
paragraph 4.6 of the Revised UIL; News has provided that the lease
of the current Sky News premises and the arrangements between
NewslSky and Newco in relation to satellite capacity, playout and
uplinking should also be subject ,to‘a'pproval by the Secretary of
State under paragraph 5.1(ii} of the Revised UIL;’

. inclusion of an arbitration / dispute resofution mechanism - this has
been incorporated in paragraphs 4. 5(v) 4.7(v} and 5. 3 of the
Revised UIL;?

~

' Unlike the carriage agreement and brand licensing agreement, these would not need to be
,approved prior to the Effective Date (that is, acceptance of the UIL).

2 News has provided details of the proposed arbitration mechanism to the OFT, but the OFT
notes that the Secretary of State will have the ability to review and approve these in the carriage
agreement and brand licensing agreement.
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. restrictions on termination of the key agreements — this has been
included in paragraph 4.8 of the Revised UIL; and

. other obligations — the OFT set out in sections 7 to 12 of the
Report further detail on each of the points raised above, together
with further undertakmgs and amendments to the UIL; further
material amendments to the Revrsed UIL are considered below in
paragraph 7. ‘

7. In addition to the above, there have been a number of additional material -
amendments incorporated in the Revised UIL,* namely: ‘

. enumeration of transfer of assets —as envisaged in paragraphs
9.13 and 9.14 of the Report —~ News has included in paragraph 4.1
of the Revised UIL an -obligatio.n to provide a schedu‘le of assets to
the Secretary of State prior to acceptance of the UIL;

L non-solicrtatlon of staff - as envrsaged in paragraph 9. 21 of the
. Report — News has agreed to include a two year non-solicitation
clause in paragraph 4.2 of the Revised UIL; and

. operational agreements — as envisaged in paragraph 11.10 of the
Report -~ News has addressed in the Revised UIL the main points
raised by the OFT in relation to the operational agreements (in
particular, as well as prior review of key agreements (see above),
termination rights by Newco in relation to all operational
‘agreements). '

Advice m relatiOn to the Revised UIL

8.  In light of the amendments proposed by News, and subject to prior
approval of the key agreements, as described above, the OFT advises the
Secretary of State that the Revised UIL are likely to be practically and
financially viable in the short and medlum term (that is, no more than 10
years}.

9.  The OFT also advises the Secretary of State that the amendments made
to the Revised UIL do not address the essential structural limitation
identified in the Report, that the UIL offered are unlikely to be practically
and financially viable over the long term. The relevance of this limitation
ultimately depends on the time horizon which the Secretary of State, |

%In addltron, there have been a number of draftmg changes to the Rewsed Undertakrngs that are
not set out here.
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advised by Ofcom, considers relevant to ensure the effecﬁveness of the
UIL in addressing any media plurality concerns. The OFT notes that
Ofcom’s advice of 11 February 2011 sets out its views on the dynamics
of the industry.

Adyvice in relation to process goirig forward

10. To the extent that you are minded to accept the Revised UIL, you will be
. aware that Schedule 10 Enterprise Act 2002 provides for a consultation
period on UIL to give third parties an opportunity to make representations

on them for you to consider.

11.  Paragraph 2(2) of Schedule 10 provides an explanation of the contents of -
the notice that should accompany the publication of any UIL. In practical
terms, this notice is normally effected by means of the publication of an
accompanying text issued by the OFT (or, in this case, the Secretary of
State) explaining why it/he is minded to accept the UIL in question. In
order to fulfil the requirements of paragraph 2(2} and provide an
informative basis for the consultation, the notice should identify the media
plurality concerns that the Revised UIL are seeking to deal with and
explain the intended purpose and effect of the Revised UIL.

12. In particular, having regard to the limited time period in which to consider
the UIL offered and to consult with News, the OFT advises that it would
be appropriate for you to test further the viability and robustness of the
commitments offered during the statutory public consultation process.

Yours sincerely,

Clive Maxwvetll ,
- Executive Director, OFT
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PROPOSED ACQUISITION BY NEWS CORPORATION OF UP TO 60.9 PER CENT OF BRITISH
SKY BROADCASTING GROUP PLC

UNDERTAKINGS GIVEN BY NEWS CORPORATION PURSUANT TO PARAGRAPH 3 OF
SCHEDULE 2 OF ENTERPRISE ACT (PROTECTION OF LEGITIMATE INTERESTS) ORDER 2003

WHEREAS:

(a) News Corporation proposes to acquire the shares in Brltlsh Sky Broadcastmg Group plc that it does
not already own.

)] On 4 November 2010 the Secretary of State for Busmess, Innovation and Skills issued a European
Intervention Notice under section 67(2) of the Act and the Order in connectlon with the Transaction.

. ©) On 31 December 2010, Ofcom provided its report to the Secretary of State on issues of media
plurality (as provided for in Article 4A of the Order) and on 30 December 2010 the OFT provided its

report to the Secretary of State on the creation of a European: relevant merger situation pursuant to
Article 4(4) of the Order. :

(d) The Secretary of State considers that the conditions for refefring the Transaction to the CC under
Article 5 of the Order are met and, absent any offer of undertakmgs from News, he Would be minded
to refer the Transaction to the CC.

(¢)  The Secretary of State has a discretion to accept undertakings in heu of reference from News under
paragraph 3of Schedule 2 of the Order:

"The Secretary of State may instead of making such a reference and for the purpose of
remedying, mitigating or preventing any of the effects adverse to the public interest which
have or may have resulted, or which may be expected to result, from the creation of the
European relevant merger situation concerned accept from such of the parties concerned as
__ [he] considers appropriate undertakings to take such action as [he] considers appropriate.”

‘ H The Secretary of State considers that the undertakings given below by News are appropriate to
remedy, mitigate or prevent the effects adverse to the public interest ‘which may be expected to result
from the creation cf the Euxopean relevant merger sxtuatxom :

NOW THEREFORE News hereby nges to the Secretary of State the following undertakings for the
purpose of remedying, mitigating or preventmg the effects adverse to the public interest which may be
expected to result from the Transaction. :

1.  EFFECTIVE DATE OF THE UNDE’RTAK]NGS

1.1 These undertakings shall take effect from the date that, having been signed by News, they are
accepted by the Secretary of State.

2.  SPIN-OFF OF SKY NEWS BUSINESS
2.1 News shall effect the spin-off of the Sky News business ifito an iﬁdependeut English public limited

- comparty, Newco, the shares of which will be publicly traded, using its best endeavours and acting in
~good faith, at the Closing Date or as sooni as teasoriably practicable following the Closing Date and
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in any event within 9 months of the Closing Date, subject to any extension of time agreed with the
consent of the Secretary of State. Shares in Newco shall be distributed to the shareholders of Sky in
the same proportmns as their shareholdings i in Sky.

2.2 News shall take (or procure the taking of) the following steps to achieve the spm—off of Newco to the
shareholders of Sky:

@) the formation of Newco as a new public limited company incerporate‘d under the laws of
England and Wales as a Subsidiary of Sky;

(ii) the establishment of the corporate governance arrangements set out in section 3 below;

(iii) the transfer of the business of Sky News (as set out in section 4 below) into Newco in”
exchange for shares in Newco;

(iv)  the entering into of the agreements between Sky and Newco set out in sections 4.4, 4.6 and
section 5 below;

2] the spin-off of shares in Newco to shareholders of Sky in the same proportions as their
shareholdings in Sky under arrangements that cause the resulting News shareholding in
Newco on completion of the spin-off to be 39. 1%, equal to its current shareholding in Sky;
and

(vi)  the putting in place of arrangements for the public trading of Newco shares.
3.  CORPORATE GOVERNANCE OF NEWCO

3.1 News shall ensure that the corporate governance structure of Newco shall be established to
substantially rephcate the effects of the existing corporate governance structure of Sky, In
particular:

@)  News shall be subject to a voting limitation of 37.19% of the total votes of Newco on
‘substantially the same terms as currently apply in relation to Sky pursuant to the voting
agreement dated 21 September 2005 (as amended by a memorandurm dated 19 October
2005); ,

(ii) The articles of association of Newco shall provide that NewCo‘s Sky News TV, radio and ~ _
any closely related services (irrespective of the platform on which such service is
distributed) will abide by the principle of editorial independence and integrity in news
reporting and where appropriate will comply with the Ofcom Broadcasting Code;

(iii) The articles of association of Newco shall provide that, so long as News in combination with
' any member of the same Group of Interconnected Bodies Corporate as News does not own
more than 50% of Newco's voting shares, the majority of the board of Newco shall comprise
Independent Directors and one of those Independent Directors shall be chairman of the
board of Newco. The definition of Independent Director contained in these undertakings

shall be included in the articles of association of Newco; :

(iv)  Material Transactions between Newco and News or Sky shall require the approval of
Newco's audit committee, which shall consist exclusively of Independent Directors.
Material Transactions between Newco and News or Sky involving amounts of £12.5 million
or more shall also require the approval of the board of Newco. In addition Newco's articles
of association shall also provide that transactions between Newco and News or Sky may,
depending on materiality, require an independent faimess opinion or Newco independent
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shareholder approval (by virtue of Newco applying controls that have equivalent effect to
those imposed by Chapter 11 of the Listing Rules);

\) The articles of association of Newco shall provide that the board of Newco and its
committees shall have the appropriate balance of skills, experience, independence and
knowledge of Newco to enable them to discharge their respective duties and responsibilities

effectively and that at least one Independent Director must have senior editorial and/or
journalistic experlence,

(vi) The articles of assoc1at10n of Newco shall provide that the appointment or removal
(including any material changes in terms and conditions which could give rise to
constructive dismissal) and any material changes to the authority or reporting relationship of
the head of Sky News must be approved by the board of Newco;

(vii)  The articles of association of Newrco shall provxde that Newco shall adhere to the obhgatlons
imposed by the Listing Rules as regards compliance with the principles set out in the UK
Corporate Governance Code; and

(viii)  The articles of association of Newco shall provide that, so long as News in combination with
any member of the same Group of Interconnected Bodies Corporate as News does not own
more than 50% of Newco's voting shares, Newco shall establish a corporate governance and
editorial committee which will:

(A)  comprise a majority of members who ate Independent Directors (inctuding
an Independent Director with senior edltorlal and/or Joumahstlc
expenence),

(B)  be chaired by an Independent Director;

(C)  be entrusted with oversight of Newco's compliance with the corporate
‘governance provisions, the provisions relating to the principle of editorial
independence and integrity in news reporting and compliance with the
Ofcom Broadcasting Code as provided for under section 3.1(ii) above; and

- (D)  operate under terms of reference which will sﬁpulate that the corporate
governance and editorial committee will:

L be adequately resourc‘ed and have powers to review and investigate
- all areas within the remit of the committee;

I meet at least four times a year;
HI. report on a regular basis to the board of Newco;

Iv. cause a statement to be included in the Newco annual report on its
activities including its oversight functions specified in section
3. 1(viii)(C) above;

V. consider any representations made by the head of Sky News as to
- Newco's compliance with the provfsions relating to editorial
independence and integrity in news reporting and compliance with
the Ofcom Broadcasting Code as provided for under section 3.1(ii)
above and report any such representations to the board of Newco;

and .
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VI. advise the Newco board on any issues within its remit including any
approval specified at 3.1(vi) above.

32 For so long as News in combination with any member of the same Group of Interconnected Bodies
Corporate as News does not own more than 50% of the voting shares in Newco, News shall vote
against any proposed change to Newco's articles of association which would remove the corporate
governance provisions provided for in sections 3.1 (ii) to 3.1 (viii) above. ‘

4. SKY NEWS BUSINESS TO BE HELD WITHIN NEWCO

4.1 News shall cause the Sky News busiriess to be transferred, as a going concern, to Newco. This will
require the transferring or making available of those assets required to conduct the Sky News
business, which will be set out in a Schedule of Assets which will be provided to the Secretary of
State prior to the Effective Date and which will include:

() all or substantially all tangible assets currently used exclusively for the purposes of carrying
on Sky News' business. Arrangements will also be made for Newco to have the use of assets
which are not used exclusively in the Sky News business on normal market terms if so
requested by Newco;

(ii) all Key Sky News Editorial Staff and all or substantially all staff currently engaged
principally in the Sky News business, including news gathenng staff (UK and international
staff), production, online and multimedia staff; and

(iii)  all or substantially all licences, permits, consents and authorisations issued by any
governmental or regulatory organisation for the benefit or purpose of the Sky News business
(and, to the extent that such licences, permits, consents or authorisations are not capable of
transfer, News will endeavour to assist Newco in applymg for new licences, permits,

- consents or authonsa‘uons)

42  News shall agree (subject to customary limitations) not to solicit staff transferred to Newco for a
period of 24 months after the date of spin-off.

43 ‘Without prejudice to the generality of section 4.1 above, and subject to obtaining the necessary third
party consents, News shall also use all reasonable endeavours to procure that there w111 be
transferred or made available to Newco:

@ the benefit and burden of any carriage agreements between Sky and third parties (including
with Virgin Media and UPC) for the distribution of the Sky News TV channel. News will
use all reasonable efforts to ensure that these agreements are transferred directly to Newco;

(ii) Argiva capacity for one standard definition channel until the expiry of Sky's existing
capacity agreement with Arqiva in respect of the broadcast of Sky News on DTT'

(iti) the benefit and burden of wholesale contracts entered into by Sky. for the supply of news
: content to Channel 5 and IRN; and

@iv)  the beneﬁt‘ and burden of all or substantially all contracts to which Sky News is party
associated with fixed newsgathering.

44 In addition News shall ensure that Sky enters into a Carriage Agreement with Newco under which
Sky News channels and services will be provided to Sky on a wholesale basis for distribution by Sky

to viewers or subscribers in return for the payment of a carriage fee by Sky to Newco in a form to be -
approved by the Secretary of State priot to the Effective Date. '
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Any Carriage Agreemenf approved by the Secretary of State for the purpose of the obligation in
paragraph 4.4 above shall:
(1) be for a term of 10 years;

(ii) not previde Sky (or News) with any ability to determine or influence the editorial content of
Sky News output or the appointment or termination of editors or other staff of Newco;

(iii)  subject to section 4.8 below be terminable by Sky only in the event of material breach that
has not been cured or in the event that Newco ceases to provide output which is branded
"Sky News";

(iv)  (subject to EPG regulation including Ofcom’s Code of Practice on EPGs, and Sky's

published "Method for allocating listings in Sky's EPG") oblige News to use -its best
endeavours to ensure that Newco is provided with an EPG slot which is no worse than Sky
News' current EPG slot; and

W) contain a dispute resolution mechanism.

News shall ensure that Sky will enter into a royalty-bearing Brand Licensing Agreement with
Newco, under which Newco will receive a licence of the Sky News brand for an initial 7 year term,
with an automatic renewal for a further 7 years, and which may then be extended at the option of
Newco for a further 3 years, in a form to be approved by the Secretary of State prior to the Effective
Date.

Any Brand Licensing Agreement approved by the Secretary of State for the purpose of the obligation
in paragraph 4.6 above shall:

1] permit Newco to use the Sky News brand in connection with its news output;

(i} not provide Sky or News with any ability to determine or influence the editorial content of
Sky News output or the appointment or termination of editors or other staff of Newco;

~

(iiiy  subject to section 4.8 below be terminable by Sky only in the event of a material breach that
has not been cured and/or in the event of a change in Control of Newco; and

@iv)  contain a dispute resolution mechanism.

News shall also ensure that neither the Carriage Agreement nor the Brand Licensing Agreement can
be terminated by Sky until any dispute between News and Sky as to the validity of that proposed
termination has been finally resolved under the dispute resolution process specified in the relevant
agreement. News will bear all reasonable costs (including Newco's reasonable costs) of any dispute
resolution process originating from a proposed termination by Sky of the relevant agreement
(rrrespectlve of the outcome of that dispute resolution process).

OPERATIONAL AGREEMENTS BETWEEN SKY AND NEWCO

News shall ensure that Sky will, prior to or at spin-off, enter into the agreements listed below with
Newco under which Sky will provide facilities. and suppott services to Newco, on arms -length
terms: :

O an advertising sales agreement between Newco and Sky under which Sky will sell
advertising and sponsorship on behalf of Newco for a term of up to 3 years;
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(i) a lease of land and buildings under which 'Sky will agree to lease the existing ‘Sky News land
and buildings to Newco for a period of up to 15 years and which shall be in a form to be
approved by the Secretary of State prior to spin-off;

(iliy  a site support services agreement under which Sky will agree to provide certain support
services to Newco while Newco leases premises from Sky including IT support serv1ces for
a term comparable with the term of the lease;

(iv) one or more agreements in relatlon to broadcast and technical services under which Sky will
offer to Newco: ’

(A)  satellite capacity;

(B)  playout;

(C)  uplink;

D) DTT transmission;

(E) online transmission; and
(F)  mobile distribution,

in each case for a term of up to 10 years (or such shorter time as required by Newco) except
for the service set out at (D) which will be provided until [3<] (when Sky's contract with
Argiva relating to the broadcast of Sky News on DTT, expires and it is expected that Newco
will enter into its own contract directly with Arqiva) and, in the case of the agreement(s)
relating to the services set out at (A), (B) and (C) ina form to be approved by the Secretary
of State prior to spin-off; and d

) broadcast operations (including studio operations staff such as camera operators and sound
technicians; edit suite services and staff; in-studio graphics specialists; and video library
staff) and creative services (on- and off- screen design services) agreements.

5.2 Each of the agreements set out at 5.1 (i) to (v) above will be terminable by Newco on the provision
of reasonable notice to Sky and, where appropriate, break fees to cover Sky's unavoidable costs of
eatly exit. The required period of notice (and where applicable, break fees) will be set out in each
agreement.

53  News shall ensure that the agreements listed at sections 5.1(iii), 5.1(iv) and 5.1(v) above will provide
that charges to Newco are set for the first year at a fixed price (for each relevant agreement)
equivalent to the cost of Sky providing the relevant services (including internal cost allocations) plus
a 5% margin. Thereafter the charge to Newco for each agreement will be based upon the fixed price
increased by CPI.for each following year for the remainder of the agreement, with the following
adjustments:

@ | Sky will adjust pricing to reflect actual usage levels for services where Newco has variable
demand (e.g. IT support services and broadcast operations and creative services); and

) (i) Sky will adjust pricing to pass on saviﬁgs or cost increases of services which Sky obtains
from a third party (for example, the cost of web hosting or mobile transmission).

54  News shall ensure that any agreements entered into under sections 5.1(i) to 5.1(v) above will contain
a dispute resolution mechanism.
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- 6. CONTINUED SEPARATION

6.1 News shall not, for a period of 10 years from the Effective Date, except with the prior written
consent of the Secretary of State, acquire shares in Newco that will result in News in combination
with any member of the same Group of Interconnected Bodies Corporate as News holding more than
39.14% of the shares in Newco..

7. . COMPLIANCE

7.1 News shall comply promptly with such written directions as the Secretary of State may from time to
time give:

@) to take such steps as may be specified or described in the directions for the purpose of
_carrying out or securing compliance with these u;ndertakings; or

(i) to do or refrain from doing anything so specified or described which it might be required by -
' these undertakings to do or to refrain from domg

7.2 News shall procure that any member of the same Group of Interconnected Bodies Corporate as News

* complies with these undertakings as if it had given them and actions and omissions of the members

of the same Group of Interconnected Bodies Corporate as News shall be attributed to News for the
purposes of these undertakings.

7.3 Where any Afﬁhate of News is not 2 member of the same Group of Interconnected Bodies Corporate
as News, News shall use its best endeavours to procure that any such Affiliate will comply with
these undertakings as if it had given them. Until the Closing Date, Sky shall not be treated as an
Affiliate of News for the purposes of this paragraph

8. INTERIIV[ ACTION

8.1 Prior to the spin-off of the Sky News business, News shall ensure that, from the Closing Date
(except with the prior written consent of the Secretary of State or for the purposes of preparing for
the transfer of the Sky News business to Newco and/or effecting the spin-off):

(i)  without News accepting any duty to provide any substantial capital expenditure to the Sky
News ‘business in addition to the capital expenditure plans in place at the time of the
Transaction, the Sky News business is maintained as a going concern and sufficient
resources are made available by News for the continuation of the Sky News business on the
basis of its pre-merger business plan;

(ii) no material changes are made to the organisational structure of the Sky News business or the
management responsibilities within the Sky News business, other than in the ordinary course
of business;

(iii)  the Sky News business is maintained and preserved and is run in the ordinary course;

@{iv) the nature, description, range and standard of news gathering and productmn and broadcast
- news currently supplied by the Sky News business is maintained;

) the separate brand identity of the Sky News business is maintained;

(vi)  no assets of the Sky News business are disposed of, and no Interest in such assets is created
or disposed of, other than in the ordinary course of business;

0012561-0000367 CO:13562397.1 ‘ 7

MOD300004791



For Distribution to CPs

DRAFT: 1 March 2011

(Vﬁ) - there is no new integration of the information technology used by Sky with that used by th¢
Sky News business and the software and hardware platforms of the Sky News business shall
- remain unchanged, except for changes and maintenance in the ordinary course of business;

and :

(viii)  all reasonable steps are taken to encourage all Key Sky News Editorial Staff and all or
substantially all staff currently engaged principally in the Sky News business (as set out in
section 4.1 above) to remain with the Sky News business.

9. PROVISION OF INFORMATION

9.1 News shall furnish promﬁtly to the Secretary of State or the OFT such information as the Secretary
of State or the OFT considers necessary in relation to or in connection with the implementation
and/or enforcement of and/or the compliance with these undertakings, including for the avoidance of
doubt, any confidential information.

10. INTERPRETATION

. 10.1  The Interpretation Act 1978 shall apply to these undeﬂakings as it does to Acts of Parliament.

10.2  References in these undertakings to any English law term for any legal status, interest, concept or
thing shall in respect of any jurisdiction other than England and Wales be deemed to include what
most nearly approximates in that jurisdiction to the English law term.

10.3  In these undertakings the word "including" shall mean including without limitation or prejudice to
the generality of any description, definition, term or phrase preceding that word and the word
"include" and its derivatives shall be construed accordingly.

104  For the purposes of these undertakings:

"Aet" means the Enterprise Act 2002;

"Affiliate" of a person is another persoﬂ who satisfies the following condition, namely that any
enterprise (which; in this context, has the meaning given in section 129(1) of the Act) that the first
person carries on and any enterprise that the second person carries on from time to time would be
regarded as being under common control for the purposes of section 26 of the Act;

"Brand Licensing Agreement" has the méaning set out in section 4.6 above;

"business” has the meaning given by section 129(1) and (3) of the Act,

"Carriage Agreement” has the meaning set out in section 4.4 above;

"CC" means the Competition Commission;

"Closing Date" means the date on which News acquires all or a majority of the share capital of Sky
or, if the Transaction is effected by a scheme of arrangement, the date on which the scheme of
arrangement becomes effective;

"CPI" means the consumer prices index, as published from time to time by the Office for National
Statistics; ,

"Control" shall be construed in accordance with section 26 of the Act, and in the case of a body
corporate, a person shall be deemed to Control it if he holds, or has an interest in, shares of that body
corporate amounting to 40 per cent or more of its issued share capital or carrying an entitlement to
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DRAFT: 1 March 2011

vote at meetings of that body corporate of 40 per cent or more of the total number of votes which
may be cast at such meetings;

"Effective Date" means the date that, having been signed by News, these undertakings are accepted
by the Secretary of State, as described at 1.1 above;

"EPG" means Electronic Pfogramme Guide;

"Group of Interconnected Bodies Corporate” has the ‘meaning given in section 129(2) of the Act
references to a Group of Interconnected Bodies Corporate shall be to the Group of Interconnected
Bodies Corporate as constituted from time to time;

"Independent Director” means a member of the Newco board of directors who:

e has not been an employee of Newco, News or any member of the same Group of
Interconnected Boches Corporate as News within the last five years;

e does not have, and has not had within the last three years of the date of their first

- election to the Newco board, a material business relationship with Newco or News either

directly, or as a partner, sharcholder, director or senior employee of a body that has such

a relationship (Sky's independent directors shall not be excluded from this definition by
virtue of having served on Sky's board);

e has not received and does not receive additional remuneration from Newco or News
apart from a director's fee, does not participate in Newco's or News' share option or
performance-related pay scheme and is not a member of Newco's or News' pension
scheme;

e - does not have close family ties with any of Newco's or News' advisers, directors or
senior employees;

e does not hold cross-directorships and does not have significant links with other directors
through involvement in other companies or bodies;

e does not represent a significant Newco or News shareholder; and

~ & has not served on the board of Newco or News within nine years from the date of thelr
first election;

- "Interest" includes shares, an interest in shares and any other interest Carrying an entitlement to vote
at shareholders' meetings; and for this purpose "an interest in shares” includes an entitlement by a
person other than the registered holder, to exercise any right conferred by the holdmg of these shares
or an entitlement to Control the exercise of such right;

"Key Sky News Editorial Staff’ means the head of Sky News, the executive editor of Sky News
and the head of newsgathering of Sky News;

"Material Transaction” means any transaction that involves or could reasonably involve the
payment or receipt by Newco or its subsidiaries of amounts of £5 million or more or such other_
limits agreed by Newco from time to time, For the avoidance of doubt any renewal of or material
amendment to the Carriage Agreement and the Brand Licensing Agreement would be deemed tobe a -
material transaction for the purposes of this definition; :

0012561-0000367 CO:13562397.1 9
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"Newco" means the public limited company (including, where relevant, any wholly-owned
subsidiary of such public limited company) into which the business of Sky News will be transferred
and which will continue to operate that business, as described in section 2.1 above;

"News" means News Corporation;
"OFT" means the Office of Fair Trading;
"Order" means the Enterprise Act 2002 (Protection of Legitimate Interesfs) Order 2003;

"Secretary of State" means Secretary of State for Culture, Olympzcs Media and Sport (except as
context otherwise requn'es),

: "Sky" means British Sky Broadcasting Group plc;

"Sky News" means the business of news gathering and production, and creating and offering
(whether on a free to air or subscription basis) the broadcast news channels currently branded "Sky
News" and "Sky News HD" and related services under the Sky News brand and/or news services
provided to third parties, including the wholesale provision of news input to third party media
enterprises. For the avoidance of doubt, "Sky Sports News" is a separate business whlch will remain
under the sole control of Sky;

"Subsidiary"” shall be construed i in accordance W1th section 1159 of the Companies Act 2006 (as
amended) unless otherwise stated; and

"Transaction” means the proposed acquisition by News of some or all of those shares in Sky that it
does not already own.
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CONFIDENTIAL OFcom
063

1 March 2011

Rt Hon Jeremy Hunt MP ' S Bawa
Secretary of State for Culture, Olympics, Media and Sport €d Richards
Department of Culture, Media and Sporis , Caiet Bxocutien
2-4 Cockspur Street

London

SW1Y 5DH

. Dear Jeremy

News Corporation / BSkyB pi‘oposed‘merger: further advice on revised UlLs

We are writing as requested in your letter of 17 February 2011, to provide you with our
advice on whether a revised set of proposed undertakings (UiLs) provided by News
Corporation on 28 February 2011 addresses the potential impact on media plurality of its
proposed acquisition of the shares in British Sky Broadcasting Group plc (Sky) it does not
already own, as identified in our report of 31 December 2010.

Béckg‘round '

in our previous report of 31 December 2010, we noted that the proposed transaction would
result in Sky. ceaSihg to be a distinct media enterp?ise from News Corporation. We
considered both external and internal plurality and a range of measures to assess the effect
of the propcsed transaction, mc!udmg

. « Audience share and reach thhm individual p!at!arms Following the transaction,
News Corporatlsn would be the only news and media provider present on alf four med;a
platforms at the wholesale level (TV, newspapers, online and radio). At the retail level, it
would be one of three providers of UK-wide news and current affairs on three of four
platforms (aicin'géide_the‘ BBC on TV, radio and online and Northern & Shelt on TV,
newspapers and online).

+ Consumers’ consumpﬁon of news — We considered the pames posmon in respect of
their share of ‘news minutes’ consumed. This suggests that the proposed acquisition
would see News Corporation consolidate its second place in terms of news consumption
(rising from 14% to 24% including wholesale news provision). This compares to the BBC,
which has news consumption of 44% of minutes and DMGT which is third with 9%.

Office of Communications | Riverside House . Telephone +44 (020 7981 3000 Facsimile +44 (0120 7981 3333
2a Southwark Bridge Road or +44 {0J300 123 3000 www.ofcorn.org.uk

i London SET 9HA Textphone +44-(0)20 7981 3043
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e Primary research on consumers’ claimed use of different media - The proposed
transaction would be a combination of the second and fourth largest providers based on
~our research into share of all references for news providers. For example, News
Corporation’s potential ability to influence would increase with the addition of Sky News,
increasing its share of referenc:es from 12% to 22%. News Corporation’'s reach as a
percentage of regular news consumers would increase from 32% to 51%. ’ , '

By considering these measures, we concluded that the proposed transaction would result in .
an increase in News Corporation’s ability to influence public opinion (through Sky News).
This indicated a change in the concentration of media ownership which would be likely to
affect sufficient p!u'ra!ity‘

Our advice, based on the evidence and reasons set out in our report, was that we reasonably
believed that the proposed acquisition may be expected to operate against the public interest
since there may not be a sufficient plurality of persons with control of media enterprises
providing news and current affairs to UK-wide cross-media audiences.

‘We therefore recommendted a fuller second stage review of these issues by the Competition
Commission to assess the extent to which the concentration in media ownership may act
against the public interest.

On 25 January you announced that, following meetings with Ofcom and News Corporatlon
you intended to refer the merger to the Competition Commission, considering that it may be
the case that the merger may operate against the public interest in media plurahty ‘However,
before doing so, you said that it was right that you consxder undertakings in lieu (UiLs)
offered by News Corporation.

You requested Ofcom to advise you on the extent to which the proposed UlLs address the
potential impact on media plurality identified in our 31 December report. You separately
asked the OFT to advise ydu on whether the proposed U’ILS_ would be practically and
financially viable and effective, in relation to which we have, as requested, assisted the OFT
in light of our sectoral expertise. |

We wrote iQ you on 11 February 2011 with our views on News Corporation’s UiLs, which
propose to separate Sky News into a new company — ‘Newco’. in that letter, we detailed the
_importance of suitable governance measures being put in place as a result of the UlLs given
‘the fundamental commercial dependency of Newco on a merged News Cofporation/Sky
entity.

in our \}iew, these UlLs did not provide sufficient assurances on such governance
arrangements to address our previously expressed concerns on the impact on plurality from -
the proposed transaction. However, we noted that the proposed UlLs may represent a way
forward in principle, subject to resolution of some key outstanding points and on further
negotiation relating to the detail of the arrangements. '
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Following advice from Ofcom and the OFT, you received assurances from News Corporation
that it was willing to address the outstanding concerns. On 17 February you asked us and
the OFT fo work with News Corporation on a revised set of UlLs.

Following further discussion, News Corporation offered revised proposed UlLs that are
attached in full to this letter.

Revised proposed UlLs

In our letter of 11 February, we had indicated that in light of Newco’s commercial
~dependence on News Corporation, the following outline set of governance measures would
be needed in addition to the measures offered in the original proposed UlLs.

. The Board of Newco should consist of a majority of independent directors,
“independent directors” being directors who have no other News Corporation or News
Corpcrat:on associated mterest

. The Board of Newco, including the independent non executive directors, should have a
combination of both senior editorial and business expetiencelexpertise;

. The Chairman of Newco should be an ihdépen’denf non executive,

. There should be a sub-committeée of the Board of Newco to oversee editorial
mdependence and integrity of Newco s services (‘the Board Editorial Committee”).

In addition, we noted that the OFT had a number of remaining concerns reiatmg to the

practical and financial vxabmty of the initial UILs. These concerns were relevant to our

plurality concerns, and in our vnew wculd also need to be satisfactorlty addressed in any final
- UlLs.

Taking each of these pomts in tum the revised UlLs received in final form on 1 March 2011,
now propose as follows:

e amajority of the Newco board of directors will be independent, being directors who
have no other News Corporation or News Corporation associated interest (UlLs 3. 1(m}
and 10.4); '

) the Chairman of the Newco board will be an independent director (UlLs 3.1(jii));

. the articles of association of Newco will provide that the board of Newco and its
committees shall have the appropriate balance of skills, experience, independence and.
knowledge of Newco to enable them to discharge their respective duties and
responsibilities effectively and that at least one Independent Director must have senior
editorial and/or journalistic experience (UlLs 3.1(v));

. the articles of association of Newco will provide that Newco's Sky News TV, radio and
any closely related services (irréspective of the platform on which such service is
 distributed) will abide by the principle of editorial independence and integrity in news

3ofs
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reporting and, where appropriate, will comply with the Ofcom Broadcasting Code (UiLs
3.1(ii)). The reference to closely related services is to ensure that the provision of text
content alongside audiovisual content does not provide a mechanism for editorial
influence that could affect the editorial independence and integrity of Newco news
services; and

»  Newco shall have a Corporate Governance and Editorial Committee, key points of

' whose terms of reference are defined in the articles of association. This committee
would oversee and report to the full board on compliance with the principles of editarial
independence and integrity in news reporting and comphance with Ofcom’s
Broadcasting Code (UILs 3.1(viii}).

Under the revised proposed UlLs, the provisions in the articles relating to independent

- directors and the editorial committee would no longer apply if News Corporation acquired
 more than 50% of the shares in Newco (even though News Corporation might not have the
75% control of voting required to amend the articles of association of Newco).

However, News Corporation’s share in Newco would be limited to 39.14% and it would
require your prior approval to acquire any more (UlLs 6.1).

In oﬁ’ering our advice in relation to the revised proposed undertakings we assume that you or
any successor would consult both publicly and with Ofcom and the OFT before agreeing to
any change which proposed to permlt News Corporation to mcrease its sharehoidmg above
39.14%. :

We understand that if you are minded to accept these revised proposed UlLs you will consult

on them (as would also be required by statute for any future changes to or termination of the

UlLs). If you decide, subject to the outcome of the public consultation, fo accept the UlLs, we

consider that further negotiation with News Corporation may be necessary on the precise
terms of contracts outlined within them which require your prior approval. It is important to

" note that the financial and practical viability of the revised proposed UlLs and their
effectiveness in addressing our plurality concerns will depend on the detail of the

- arrangements.

As you are aware, the revised proposed UlLs effectively run for a 10 year period. As we set
out in our letter of 11 February 2011, we have advised the OFT that we consider that a
carriage agreemient of a 10-year term in the context of market dynamics in this sector is tong
term. This is because we consider that there is likely to be significant evolution of the market
and consumers’ use of news and current affairs over the next decade. As a result, the
situation with regard to plurality may be significantly different in 10 years time.

However, in this cdﬂtexf, we would like to restate and emphasise our advice, set out in our
report of 31 December 2010 and our letter of 11 February 2011, that the Government should
consider undertaking a wider review of the statutory framework to ensure plurality in the
public interest in the longer term. We believe that the current system is deficient in faifing to
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provide for intervention to be considered where plurality concerns arise in the absence of a
corporate transaction involving media enterprises.

Qur advice

We has.;e seen a draft of the OFT's further advice to you in relation to the financial and
practical viability of the revised proposed Ull.s. We agree with the OF T's position.

In conclusion, and with reference to the points set out above, we consider that the revised
proposed undertakings would address the plurality concerns identified in our report of
31 December 2010. ‘

‘{Mﬁ vk,

Colette Bowe . ‘ Ed Richards
Enc

ce. Clive Maxwell, Executive Director, OF T

50of5

MOD300004799



For Distribution to CPs

SLAUGHTERAND MAY , Oor:]egunhiﬂi{ow
| = | : §+S4 ?03%‘(72‘53 1200 Oél“‘
F +44 (0)20 7090 5000 -

1 March 2011

Yaur reference

Department for Culture, Media & Sport
2-4 Cockspur Street , : Our reference

London SW1 5DH
Direct ling

Dear

News Corporation/BSkyB

I write further to our letters of 12 January, 20 January and 9 February. As before, we write on
behalf of BT, Guardian Media Group, Associated Newspapers Limited, Trinity Mirror Plc,
Northcliffe Media and Telegraph Media Group (together, the “Concemned Parties”).

It was reported int the Financial Times on 24 February that News Corporation has offered to divest
Sky News as part of a proposed undertaking in lieu of reference to the Competition Commission
(“CC”).

Our letter of 20 January outlined the key difficulties with any remedy which seeks to divest Sky
News on a standalone basis (separated from BSkyB). In particular, our letter outlined the
complexities involved in separating the joss-making Sky News from BSkyB and ensuring that the
business divested would constitute a viable and mdependent source of news plurality.

The complex nature of the issues associated with standalone divestment of Sky News mean that
such a remedy cannot be characterised as “clear-cut” and therefore could not be an appropriate
remedy in the absence of a full investigation by the CC.

Furthermore, the complexity of these issues makes it all the more important that the Secretary of
State, the OFT and OFCOM engage with interested third parties (many of whom have relevant
sector experience) prior to taking a provisional decision that any proposed undertaking addresses
the plurality concerns. Therefore, the Concerned Parties request that:

e The Secretary of State provides an outline of the key features of any remedy proposals that
are made by News Corporation;

* The Concerned Parties are given the opportunity fo discuss the remedy proposals with the
OFT and OFCOM prior to them advising the Secretary of State; and
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SLAUGHTER AND MAY

* The Concerned Parties are given the opportunity to discuss the remedy proposals wi.th the
Secretary of State prior to any provisional decision or substantive announcement which he
may make on this issue.

Finally, the Concerned Parties would be grateful if you could confirm that the Secretary of State,
the OFT and OFCOM will consider the issues outlined in our letter of 20 January whgn
considering whether any proposed undertaking constitutes an effective remedy to the plurality
concerns.

Yours sincerely

z'siaughteréndmay.com

- Copyto:
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DEPARTMENT FOR CULTURE, MEDIA AND SPORT

NOTICE OF CONSULTATION ON THE PROPOSED ACQUISITION BY NEWS
CORPORATION OF UP TO 60.9% OF BRITISH SKY BROADCASTING
' GROUP PLC

UNDERTAKINGS GIVEN BY NEWS CORPORATION PURSUANT TO
PARAGRAPH 3 OF SCHEDULE 2 OF THE ENTERPRISE ACT 2002
(PROTECTION OF LEGITIMATE INTERESTS) ORDER 2003

Views are sought by midday on 21% March 2011 as to whether the attached
undertakings in lieu are sufficient to remedy, mitigate or prevent the public
interest concerns in relation to media plurality raised by this merger. For
reasons explained below, the Secretary of State is not consulting on any
competition aspects of the proposed merger.

- Background

On 3 November last year, News Corporation (News Corp) indicated that it intended
to increase its shareholding in British Sky Broadcasting Group Plc (Sky) from 39.1%
to 100%. | |

Given the nature of the merger and the way in which United Kingdom law works, any
competition concerns arising in relation to the transaction fell to be considered by the

European Commission.

On 21 December last year, the European Commission 6oncluded that the inCrea‘seql-

shareholding would not significantly impede effective con"ipetitionx

HoWevert under UK law, an issue arose as to whether this'transaction gave rise to
concerns about plurality of persons controlling media enterprises. The Sec‘retary’of
State for Business, Innovation and Skills issued a EUropeaﬁ intervention notice
raising this public interest. He asked Ofcom to investigate and report td him by 31
December. That report was produced by Ofcom and provided to the Secretary of
State for Culture, Olympics, Media and Sport, Jeremy Hunt (the Secretary of State).

On 25 January, the Secretary of State informed Parliament of his initial decision on
the proposed News Corp/BSkyB merger. Having considered the Ofcom report and

Department for Culture, Media and Sport 1
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| considering that concerns raised in it meant that the relevant statutory test was met,
he made it clear that he intended to refer the merger to the Competition -
Commission. However, before doing so he also made it clear that he would consider
undertakings in lieu offered by News Corp which, in his opinion, had the potential to
remedy, mitigate or prevent the potential threats to media plurality identified in the

“Ofcom report, the conclusion of which he shared.

The Secretary of State’s statement, along with the Ofcom repbrt and other
supporting documentation, is published on the DCMS website at '
hitp://www.culture.gov.uk/publications/7737 .aspx. ’

Undertakings in lieu were set out in detail by News Corp in a letter to the Secret’ary
of State of 18 January and in a revised form on 24 January, both of which are

published with this notice.

In brief, the prbpasai was that Sky News be spun-off as an independent public
limited company. The shares weré to be distributed amongst the existing
shareholders of Sky in line with their existing shareholdings. The effect of this would
be that, after the proposed News Corp/Sky merger was completed, the
Shareho!dings in Sky News would remain as if thé mergervtransaction had not
happened. The new cor'npany would have a maj'ority of independent non-executive
~ directors and, importantly, have long-term carriag_e and brand Iicenéing agréements

~ with the néwly-merged News Covrp/Sk'..y company so as to ensure its financial -

viability.

News Corporation would not be able to increase its shareholding in the néw

company without the per'mission of the Secretary of State.
In the Secretary of State’s view, these undertakings in lieu had the potential to
remedy, mitigate or prevent the effect of the increase in News Corp’s shareholding to

100% of Sky News. On the face of it, they addressed the ma}in concerns outlined in

Ofcom'’s initial report and, as such, deserved serious consideration.

Departmerit for Culture, Media and Sport 2
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- Having informed Parliament of his decision on 25 January, the Secretary of State
wrote to the OFT on 27 January requesting‘them, under section 93 of the Enterprise
Act 2002, as an expert public body with experience in negotiating undertakings in
lieu, to discuss the undertakings in lieu with News Corp. On the same day he also
asked Ofcom, under section 106B of the Enterprise Act, for advice on whether the
uhdertaking’s in lieu addressed the potential impact on media plura.lity identified in

'their report. -Both letters are published with this notice. |

OFT and Ofcom reported to the Secretary of State on 11 February. Those ‘rheports
are published alongside this notice, redacted as necessary for confidentiality. .

It was clear from both reports that, in the discussions with News Corp, significant
progress had been made toWards resolving the concerns about plurality'which had
been identified to the Secretary of State by Ofcom and about which he continued to

be concerned. As such, certain important issues remained unresolved.

The Secretary of State therefore wrote to News Corp on 15 February making clear
that, unless News Corp were prepared to amend the undertakings in lieu to deal with
the specific matters which the regulators consid:ered ;ne'eded to be dealt with in the
undertakings, he would refer the merger to the Competitio;h Commission. He asked

them to reSpond within 24 hours.

News Corp replied the following day agreeing to make the necessary changes ahd
provrdmg the Secretary of State wrth a revzsed version of the undertakmgs in lieu.

Both letters are pubhshed with this notice.

On 17 February the Secretary of State wrote to both OFT and Ofcom asklng for
further advice on the revrsed undertakmgs in lieu before taking a decision on whether

to propose to accept them:.

Both regulators wrote to the Secretary of State on 1 March and set out their further
advice. Ofcom advised that the undertakings address their concerns over the
plurality of news provision and the OFT has advised "that they are likely to be
practically and financially viable for up to 10 years. It is in the light of this

Department for Culture, Media and Sport 3

MOD300004804



For Distribution to CPs

indepe‘ndent advice, and the two regulators’ previous advice, that Secretary of State

has reached his decision. The advice is published with this notice.

- Basis of decision

In its initial report, Ofcom identified a range of concerns, including:

. » News Corp would be the only news and media provider present on all four

media platforms (TV, newspapers, on-line and radio) at the wholesale level;

o News Corp would be one of three providers of UK-wide news and current

 affairs on three of four platforms ét the retail level;

e That, in terms of “news mindtes” consumed, News Corp would consolidate its
position as the second place as provider behind the BBC;

e Primary research indicated that, in terms of “share of references”, News Cofp
would leapfrog ITV into second place behind the BBC. This was true both on

a retail and a wholesale basis.

" The Sécretary of State agreed with Ofcom’s concluSioh' that the proposed acquisﬁion
raised concerns about Whe’ther there would be a sufficient plurality of persons with

control of media enterprises.

Having carefully considered the subsequent OF T and Ofcom advice,'and the
reés'on‘ing set out in that advice, the =Secretary‘of State considers for the reasons
given in that advice that the undertakings in lieu which are proposed by News Corp
will prevent, remedy or sig niﬁcantly mitigate the potential threat to media plurality,
which might be caused by Newcorp’s increased shareholding from 39.1% to 100% of
Sky News. The Secr\etary of State takes the view that the proposed undertakings
would offer significant editorial, operational, financial and commercial independence

for the new company, and he would therefore propose to accept them.

Details of undertakings in lieu

Key aspects of the Undertakings in lieu include:

Department for Culture, Media and Sport 4
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 The Board o_f the new company will have a majority of independent directors
who have no other News Corp, or News Corp-associated, interest |

e The Board , including the independent non-executive directors, will have the
appropriate balance of skills, experience, independence and knowledge, and
at least one must have senior ed itorial and/or journalistic experience ;

e The Chairman will be an independent director;

o Sky News’ services will abide by the principle of editorial rndependence and
mtegnty in news reportlng,

e The Board will have a Corporate Governance and Edltonal Committee to
ensure compliance with the prrncrples of editorial independence and integrity -
in news reporting; ' '

« A0 year carriage contract; ,

o A7 year brand licensing (with potential to extend for a further 7 years).

The principles of the arrangements are clear and set out rn the,' proposed UlLs.

. There are detailed provisions of the carriage and brand licensing agreements which
- will need to be finalised. The terms of the UILs ensure that these agreements wrll
need to be approved by the Secretary of State. In decrdrng whether or not to 5
approve the draftlng the Secretary of State will take the advice of Ofcom and OFT
as appropriate. The merger cannot, of course, go ahead untrl the Secretary of State

has been satlsf" ed on all these matters.

The OFT has said that the undertakings are likely teﬂjbe practi(:alty and financially
viable in the short and mediurn term. They expressed concerns about whether the
undertakings in lieu would be viable over the long term, but recognised that the
appropriate time-frame in this market was for the Secretary of State to decide, with
Ofcom’s advice. | | |

Ofcom have considered the impact of a 10 year carriage agreement in the context of
this industry. Given the rapid pace of technological change, they have advised the
Secretary of State that in this environment a carriage agreement of 10 years is a
long-term measure. The Secretary of State agrees with this view and therefore
conctudes’that the provision of a 10 year carriage agreement and a 7 year brand
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licensing agreement with the option to extend for a further 7 years are of sufficient
length to remedy, or significantly mitigate the concerns in relation to media plurality.
He will of course only reach final conclusions on this and other aspects of the

undertakings in lieu after this constiltation.

In the circumstfances,v the Secretary of State considers that if the concerns relating to
plurality identified by Ofcom are now prevénted, remedied or signiﬁcantl&/ mitigated |
by the undertakings then he would propose to accept those undertakings inlieuof a
reference to the Competition Commissibn. He considers that the arrangements
involve a carriage agreement and a brand licensing agreement (along with various
operational agreements) which will ensure the financial and commercial
independence of the new Sky News company over what is a very long period in
terms of this sector. The agreements are coupled with governahcé provisions, a
number of which are highlighted above, which he consuders ensure editorial and

‘ ,operatlonal mdependence

' Consequently the Secretary of State has concluded that a referrat to the Competltlon
Commission would not be merited at this stage and mstsad proposes to consult on -
the undertakings in Igeu, the final version of which are published with this document.

In line with the leglslatlon the Secretary of State by this notice, is commencmg a
consultation penod during which time all interested parties will be able to express
their views on the undertaklngs in lieu. Once he has considered representations, he
wnll reach a decision on whether he Stl" considers that the undertakmgs oflieu
should stilt be accepted in lieu of a reference to the Competltlon Commission.

If after consultation he remains of the view that the underfakings in lieu address the
concerns about media plurality, he will accept them a’nd not refer this merger to the

| Competition Commission. If any amendments are made to the undertékings in lieu -
following this consultation, there will be a further notice of consultation before he |

takes any decision to accept amended undertakings in lieu.

Department for Culture, Media and Sport 6
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Representations should be sent to bskyb- -newscorp. ccnsu!tation@culture qs: gov.uk
by midday on 21° March 2011.

Pos‘tal representatlons should be sent to:
BSkyB-News Corporation Consultation
Media Team |

‘ Departme‘ht for Culture, Media and Sport -
2-4 Cockspur Street

London

SW1Y 5DH

Department for Culture, Media and Sport 7
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- Oral Statement: News Corporatron S proposed acqursrtlon of
BSkyB

Thursday 3 March 2011

The Secretary of State for Culture, Olymprcs, Media and Sport (Mr Jeremy Hunt): With permission, Mr
Speaker, | should like to make a statement about News Corporation's proposed acquisition of BSkyB. |
start by thanking both the Office of Fair Trading and Ofcom for their detailed, thorough and independent
analysis, which has been produced to a challengrng time scale. My decision today relates to the plurality of
news provrsron not competrtron or market power issues, which were ruled on by the European Commtssron

Earlier: thrs mornmg, tannounced that the independent medra regufator; Ofcom, had advrsed me that
undertakrngs in lieu offered by News Corporation would address the plurality concerns that Ofcom had
rdentlﬂed in its report to me o‘r' 31 December 2010 I also announced that the OFT conS|dered the

b t

As the Enterprise Act 2002 requires, | have today publrshed these undertakings for public consultatlon For
‘ € parency, | have also published all the advice that I have received from Ofcom and the
th correspondence between myself and News Corporatroh and a time line for the process |
have foltowed mcludrng details of all meetings | have held. | hope that fion. Members will have time to
study these undertakings during the formal consultation that will start today. However, it may help if I
outlirre the main pornts r

The undertaklngs would ensure that Sky News is spun off as an independent public limited company. The
shares in that company would be distributed among the existing shareholders of BSkyB in line with their
existing sharehotdmgs News Corp would therefore retain a 39.1% stake in the new company, although it

will not be allowed to increase this shareholding for 10 years without the Secretary of State's permission. In
other words, even if the proposed News Corp/Sky merger goes ahead News Corp's shareholdmg in Sky
News will rémain the same as at present. '

The new company would have a 10-year carnage agreement and a seven-year renewable brand licensing
agreement with the newly merged News Corp/Sky so as to ensure its financial viability. Unlike the board to
which Sky News currently reports, the chairman would be required to be an independent diréctor. Unlike at
present, the board would have a corporate governance and editorial committee to ensure compliance with
the principl s of editorial independence and integrity in news reportmg For the first time, the requirement

f‘ the company fo adhere to Ofcom's broadcasting code would be enshrined in the new company s articles -
) assomatrdn : , o

ln short b e‘edltonat mdependence of Sky News wrtl be better protected not orrly than it would have been
rt of th buy—out of Sky shares, but even than it is nght now. The p es of‘the

'and set out i in the prop ed underta ngs There are strtt some

" €€ ’ 3 : ! g g b 8 E
re t ft such "'greements heed to be approved by me. tn decudmg whether or not {03 approve them I will
g in t ke the advr'ce of Ofcom end the OFT as approprlate The merger cannot, of course, go ahead until |

1 also want to draw the House's attenition to the fong-term sustarnatnhty of these undertekmgs The OFT
has said that the undertakings are likely to be practically and financially viable in the short and medium
term, but expressed concerns about whether they would be viable over the tonger term. it stated, however
that the approprrate time frame in this market was for me t6 decide, with Ofcoms advice.

‘Ofcom has considered the impact of a 10-year carriage agreement in the context of the media industry, and
it has expressed the view that, in a rapidly changing media and technological environment, a carriage
agreement of 10 years is a long-term measure. | agree with its independent view about the difficulties of
predicting with any certainty how the plurality issues will develop over a longer time frame. However, | will
of course reach a final conclusion on that and other aspects of the undertakings only after the consuttatron
is complete.

7.cdlture.gov.,ukfnevvs/ministexs;eéchesﬂ%g;as‘px : o 01052012
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Consequently, on the basis of the independent advice | have received, | have concluded that a referral fo
the Competition Commission would not be merited at this stage, and instead | propose to consult on the
undertakings in lieu, the final version of which has also been placed. in the Libraries of both Houses and on
ray Department's website.

In line with the legislation, | am opening a consultation period, during which time all interested parties will
be able to express their views on the undertakings. Once | have considered representations, | will reach a
decision on whether | still believe that the undertakings should be accepted.in lieu of a referral. If, after
consultation, { am still of the view that the undertakings address the concerns about media plurality, | will
accept them and not refer the merger to the Competition Commission.

| should add that, quite separately to my consideration of the merger, | have carefully noted Ofcom's point
that there is a potential weakness in the current public interest test with respect to media plurality- namely,
that it can be applied only when there is a commercial transaction to consider. That wider question is one
that | intend to consider in the context of the forthcoming review of communlcatlons regulation which |
announced earlier this year. ; : .

- T hroughout the process | have been very aware of the potential controversy surrounding the merger
Nothing is more precious to me than the free and mdependent press for which this country is famous the
world over. in order t6 reassure the public about the way in which the decision has been taken, | have
sought and publlshed independent advice at every step of the way, even when not required to by law. After
careful consideration, | have followed that independent advice. The result is that, if the deal goes ahead,
Sky News will be able to continue ifs high-quality output with greater protections for its operational and
editorial mdependence than those that exist today. For those people who have concerns about the plurality

- of news provision, | hope that that will be a welcome step forward. As such, | commend this statement to
the House..

[Ends] |
Back to main

Backtotop

http ://Www.culture.gov.uk/news/ministets_5peéches/7909 Aspx , - 01/05/2012
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News Corporation / BSkyB mérger‘- 3 March 2011

020/11
3 March 2011

The Secretary of State for Culture, Olympics, Media and Sport, Jeremy Hunt, has today announced that,
following advice from Ofcom and the Office of Fair Trading (OFT), he intends to accept undertakings from
News Corporation on their proposed 1 merger with BSkyB in lleu of areferral to the Competition
Commissian.

A notice of consultation on the undertakings has béen l‘aunched today and expires on 21 March.

The Secretary of State is required to fook at the specific issue of media plurahty related to the merger
(competition issues having already been dealt with at European level) and issues of plurallty focus on the
‘provision of news.

The undertakings that News Corporation has offered would involve Sky News being ‘spun-off as an

. independent public limited company. The shares in that company would be distributed amongst the
existing shareholders of BSkyB in line with their shareholdings - News Corporation would therefore retain a
39.1 per cent stake in the new company. To ensure editorial independence and integrity in news reporting,
the company would have a board made up of a majority of independent directors, including an independent
chair, and a corporate governance and editorial committee made up of independent directors (who would
have no other News Corporation interests). News Corporatlon would not be allowed to increase its
shareholding in the new company without permission from the Secretary of State for 10 years.

The company wou!d have a ten year carriage agreement and a seven year renewable brand Ilcensmg
agreement to ensure its financial viability - measures considered by the regufators to be long term in the
rapidly-changing media sector.

Jeremy Hunt said:

“l am consulting on proposed undertakings from News Corporation. Informed by advice from the

" regulators, | believe that these will address concerns about media plurality should the proposed News
CorporatuonlBSkyB merger go ahead. The undertakings offered would ensure that shareholdings in Sky
News would remain unchanged, and indeed offer it more independence from News Corporation than lt '
currently has.

“Fhroughout this process | have been very aware of the potential controversy surroundmg this merger.
Nething is more precious to me than the free and independent press for which this country is famous the
world over. In order to réassure the public about the way this decision has been taken | have sought and
published independent advice at every step of the ‘way, even when not requnred to do so by law. And | have
followed that mdependent advice.” :

Once the Secretary of State has considered responses to the consultation, he will reach a decision on
whether he still believes that the undertakings in lieu should still be accepted. I, after consultation, he is
still of the view that the undertakings in fieu which News Corporation has offered address the concems
-about media plurality, he will accept them and not refer this merger to the Competition Commission.

back to top

Notes to Editors

On 3 November 2010 News Corporation notified the European Commission of its intention to acquire the
shares in BSkyB that it does not already own. On 4 November 2010 the Secretary of State for Business,
Innovation and Skills issued a European intervention notice in relation to the proposed acquisition.

The Business Secretary asked Ofcom to investigate and provide advice and recommendations on the

public interest consideration in section 58 of the Enterprise Act 2002. This public interest consideration
concems the sufficiency of plurality of persons with control of media enterprises.

On 25 January 2011 Jeremy Hunt announced that he intend to refer the merger to the Competition
Commission as he considered that it may operate against the public interest in media plurality, but that he

would first consider (and ask the OF T and Ofcom for advice on) undertakmgs in lieu offered by News
Corporation.

http://www.culture.gov.uk/news/media_releases/7890.aspx 01/05/2012
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This investigation, and the Secretary of State's decision, is solely and specnflcally on the issue of media -
plurality. The European Commission has already looked at competition issues, and on 21 December 2010
cleared the proposed merger. The Commission concluded that the transaction would not significantly
impede effective competition in the European Economic Area or any substantial part of it. The Commission -
made it clear that its decision did not prejudice the Secretary of State’s jurisdiction in relation to the

merger’s impact on the separate question of sufficiency of plurality in the media.

DCMS has today published the undertakings proposed by News Corporation, all advice received from
Ofcom and the OFT, correspondence between the Secretary of State and News Corporation, and a
timeline of the process followed.

Supporting documents ' '

Notice of Consultation on the proposed acquisition by News Corporatlon of
up to 60.9% Of BSkyB Group PLC — March 2011

Oral Statement News Corporatlon s proposed acqu:smon of BSkyB

Press Enquiries:.020 7211 2210

Out of hours telephone pager no: 07699 751153
Public Enquiries: 020 7211 6000

Follow us on: ‘ . - Share:

Back to main

Back to top

http://www.culture.gov.uk/news/media_releases/7890.aspx , 01/05/2012
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From: ‘ ‘

Sent: : 10 March 2011 17:22

To: ; | | . ,

Cc: ' \ |SMITH, Adam; BEEBY, Sue; KILGARRIFF PATRICK; ZEFF JON; -
) STEPHENS JONATHAN - - :

Subject: ‘ RE: Consultation cotrespondence

Attachrients: SB 11 03 10 - consultation process:doc

b

Revised advice attached. This is a joint note from and fme.

Fome
Se.t: 10 March 201t 14:22
To; : ' - R O
Cc? “IMITH, Adam; BEEBY, Sue; KILGARRIFF PATRICK; ZEFF JON; STEPHENS JONATHAN
Subject: RE: Consultation correspondence

{

Advice (cleared with lawyers) on how to handle the censu_ltaﬁ.cin process. Some of this Scs is well
aware, of some will be hew. ' | '

Happy to discuss.

Sos has just asked for some legat advice on the right way to handle what he is @alﬁﬁg the "7 day' consliftation.
| think it would be good to explain the process, what he cat say at this stage to respondénts and more generally how
hé should refer to the consulfation when speaking about it publicly. We should also set out what hiappens once
responses are in. ST .

Would it be possible to have something for close Monday?

Thatiks

Sent from my Bfackserry Wireless Device -
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From:
To:
—_—

Sent: Fri Mar 04 08:23:44 3011

Subject: RE: Consuitation correspondence
It’s also occurred to' me this morning that we will need some strong lines about what the SoS can n and cannot

legally do. I thirik many of the responses focus on what are properly competition concerns, and
coticentration of media power concerns. Those are different from plutality, and we should, I ‘fhmk work up

some lines (also for a consultation response) to this effect.

Legat Advisers to the Department for Cu 11¢, Media and Sport ‘
Exail: Fel: 02

ultation corresponderice

Thaﬂk yeu very much ~ Pl ask :b set iﬁe meeting up.

MOD300004814
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During the consultation

It is important that you continue to stress that you are taklng a QUasi-judieial decision.
As such, you must not take into account any irrelevant considerations (whether
political, economic or whatever) but reach a decision on the merits qf the case.

You can refer to the advice which you have received and followed from the
regulators, though it is important not to give the impression that you have been
directed by them. You must have carefully consmiered their adwce in reaching your
own demsron , . , , ,

Given that you may change your mind as a result of the consultation, it is best if you
do not, or do not appear to be, too strongly defending the proposal while it is still out
. for consultation. Where specrﬁc ctiticisms are rajsed, it would be safest fo say that
they will be carefully cons:dered before you reach your decisu;n

It is best to keep to the lines that you have used to date as far as possible. However
many good arguments you use, one “bad” argument could be used as the basis of a
challenge. The safest course legally is to let the decision speak foritself and dlrect
those with views to parﬁcmpate in the consultattcm exerc;se

That sald i is perfecﬂy reasanab!e to gwe pnmanly factual answers to’ qauéstrens o
based on the substance of the UlLs (as you have done already). It is also

’ reasonable.to give a descrtptton of the process you have fol{awed and tntend to.
foﬂow , S

We recommend that you do not offer meetings whete they have not been requested.

Where requested, you will need to consider each meeting request on its merits. We
would recommend that you agree to requests from the main opponents and would
be highly unlikely to recomniend meetings with individuals. There will inevitably be -
some grey cases in the middle where a judgement needs to bé made.

One-to-one meetings with MPs do not feel consistent with the transparent approach
adopted to date, and we recommend that mstead you write all MPs (draft to follow).

MOD300004815
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If you d:d want to see MPs, a workable approach may be to have open meetmgs for
MPs. We can discuss this further if you wish. :

At all meeﬁngs we recommend that you make it clear at the start of the meeting that
your primary role is to listen carefully to the representations put to you, not fo eéngage
in debate or justification of the proposed UlLs You shc;uld also enceurage the
attendees fo make représentations in writing.

Period of consultation

You may welt have late responses and requests for an extefision to the ﬁﬁ_téfafié.
These will have to be considered on their merits. It may not be reasonable t6 tutn
down reques’és for an extmsxon where the respandent ;s ttkely to have substantwe

however fe say pubhcaﬂy tha: al : i
circumstances but equally you shmftét nef categfirfcaﬂy rute it aat

a&v&ce is that this should be taken
been read, summarrsed where necessary, arid pubhsheé oft our website.

As indiceted abeve itis at ﬁh:s pmnt that y@t;r eieersz@n can be pramated mcre "
actively. - B SR T e j 2
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From:
Sent: 11 March 2011 22:52
To: : ' BSKYB
. Ce: ‘ -
Subject: News Corporation / BSkyB: Response to-Notice Of Consultation
Attachments: Response To Consultation.pdf '
Follow Up Flag: Follow up
Flag Status: ‘ Flagged

CONFIDENTIAL EMAIL FROM SLAUGHTER AND MAY - THIS EMAIL AND ANY ATTACHMENT MAY BE
PRIVILEGED.

Dear Sir/ Madam,

ase find attached on behalf of BT, Guardian Media Group, Associated Newspapers Limitéd, Trinity Mirror Plc,
srthcliffe Media and Telegraph Media Group submissions made in response to the Department for Culture, Media
port's Notice of Consultation on the proposed acquisition by News Corporation of up to 60.9% of British Sky

' B dcasting Group PLC.

Kind regards,

Slaughter and May
‘Onée Bunhill Row

London EC1Y 8YY
Tel: +44
Fax: +44

S@)GHTER AND MAY, One Bunhill Row, London ECTY 8YY

For more information, go to www.slaughterandmay.com

TEL: +44 (0)20 7600 1200 FAX: +44 (0)20 7090 5000
Regulated by the Solicitors Regulation Authority. Firm SRA number 55388

A list of partners is available for inspection at the above address

This email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
service supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate
Number 2009/09/0052.) In case of problems, please call your organisation’s I'T Helpdesk. '
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
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[Read | [ Downt
From: Sent Date: 18/05/2011 20:25
To: Received Date: 18/05/2011 20:26
cC:
Subject:

CONFIDENTIAL EMATL FROM SLAUGHTER AND MAY - THIS EMAIL AND ANY ATTACHMENT MAY BE PRIVILEGED

oore

We confirm that we are happy for you to publish an unredacted version of the respanse.
Best regards

R

Fro ufture.gsi.gov.uk} ’

To|

Ce

Subiect: BSkyB consultation

Thank you for your respanse to the c on thel iniew in resgect of the proposed acquisition by News Cosporation of up te 60.9% of 8SkyB Group PLC.

Whilst we are analysing the responses received we are writing to you.to see if you would be happy either:

1) for us to publish your to the consul ided, We und d you-provided it marked as strictly confidential, . -

you p
2) If we published a redacted version of your response to the consultation, and if so, could you provide us with one that you.are hapgy with,

3) f you woulkd prefer that we did not refer ta your response in our summary of responses.

Thank you

Department for Cufture, Media and Spart
2:4 Cockspur Street

London

SW1Y 5DH . y

]

This email and its contents are the praperty of the Department for Culture, Media and Sport,

I you are not the intended recipient of this message, please delete it

. AﬂDCMSe«naiHsrecordedandsmredioramlmmmnofsmnms N .
The original of this email was scanned for viruses by the Govemment Secure Intranet vitus scanning service supplied by Cable@Wireless
2009/09/0052.) On leaving the GSi this email was certified virus free.

Communications via the GSi may be automatically logged, monitored and/nr recorded for legal purposes.

in par

rstiip with

SLAUGHTER AND MAY, One Burihilt Row, Londan EC1Y 8YY

For more g ta wWww. terandmay,com

TEL:-+44 (0)20 7600 1200 FAX: +44 (0)20 7090 5000
Regulated by the Solicitors Regulation Authority. Firm SRA number 55388
Adist of partners is available for ingpection at the abave address

irel ddwide it partnership with

T would be grateful i you could let us know what your preference would be within five working days. No finaf decisions have been taken on whether or when we will publish the responses.

Yhis email was received from the INTERNET and scanned by the Government Sectre ntranet anti-virus service  by. Cablek
2009/09/0052.) Tn case of prablems, please cafl your organisation’s TT Helpdesk.
Communications via the G5i may be automatically fogged, monitored and/or récorded for legal purpnses

vl B VerSion 9:7:1, Copyrght © 19957007 ek Tkt Tre, Al Hghts reseried.

http://livelink/livelink/livelink.exe?ﬁmc=ll&objld=28926204&objACtiQn=viewheader

abs. (CCTM Certificate Number

abs. (CCTM Certificate Number

21/03/2012
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RESPONSE TO NOTICE OF CONSULTATION ON THE PROPOSED
ACQUISITION BY NEWS CORPORATION OF UP TO 60.9% OF BRITISH SKY
BROADCASTING GROUP PLC

2.3

24

The UIL proposed by News Corporation entirely fails to address the plurality concerns.
To be effective, the remedy would need to ensure that Sky News remains independent
of News Corporation. n reality, the UIL will make Sky News almost entxre!y dependent
on News Corporatron For example Sky News will be:

0] Dependent upon a contract with News Corporation for 85% of its revenues (and
25% of its costs).

(ii) -Dependent upon News Corporation to distribute its TV news output on the
BSkyB network.

(it} Dependent upon News Corporation for its future existence — since Sky News
will be unviable were the carfiage agreement not to be renewed.

In these circumstances it is fanciful to expect that Sky News will enjoy any meaningful
independence allowing it to offer a separate contribution to news plurality. Instead, the
editors and directors of Sky News will be acutely aware that the viability of the company
(and therefore their own job security) depends entirely on maintaining the approval of
News Corporation.

MOD300004819
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SLAUGHTER AND MAY - Strictly Confidential

refevant conditions, News Corporation could easily pursue complaints on other grounds
in an attempt to discourage editorial policy of which it disapproved.*?

6.5 These issues are further compounded by the absence of any real clarity over defined
terms used in the UIL. For example, BSkyB is entitled to terminate the carriage
agreement upon a “material breach” by Sky News of its obligations under the
agreement — the UIL does not elaborate, however, on the interpretation of this phrase.

6.6 The dependence of Sky News on News Corporation was confirmed by the OFT who
stated that “the successful operation of Newco refies fo some extent on the mcentlves of
News/Sky’ 12

6.7 News Corporation appears to consider that this departure from normal UK merger
control standards is justified on the basis that Sky News and News Corporation will not
be competitors and, therefore, that News Corporation will have an interest in the
ongoing success of Sky News.'? It is important to note that were the OFT’s normal
standards to be applied, the merged entity’s incentive in respect of the divestment
business would be irrelevant — as remedies are supposed to create independent
divestment businesses (viable regardiess of the incentives of the merged entity). The
fact that News Corporatlon had to resort to its own incentives to argue that Sky News
will be viable is in fact conﬁrmatlon that Sky News will not be independent.

8.8 Furthermore, even if it were factually correct that News Corporation has a commercial
_interest in the ongoing success of Sky News, 4 the argument entirely fails to address the
plurality issues. Specifically, it is false to assume that an interest influencing the
editorial content of Sky News would involve any commercial sacrifice on the part of
News Corporation. First, given the unequal bargaining position of the two companies,
even a threat by News Corporation to use its financial and comme‘rcial leverage could
‘change Sky News policy without necessarily éndangering the ‘success or ongoing
operation of Sky News. Secondly, it may simply be the case that the benefils of
influencing editorial policy {e.g. increased exposure for News Corporation newspapers)
outweigh any costs involved in d:sccphmng Sky News. It is therefore wrong to assume
that an interest in the success of Sky News acts as a safeguard against editorial
influence.

11 Other examples of how News Corporation could discipline Sky News might include degrading the quality of services
provided under Clause 5 of the UIL or degrading the scope or quality of distribution (see further below).

2 Paragraph 1.13, OFT report dated 11 Féb[uary 2011.
13 paragraph 6.4, id.

" it is not even clear that this factual assumption is well-founded. For example, there is no restriction on News
Corporation setting up its own broadcast news business., Therefore, it may well be the case that News Corporation
will have a commercial incentive to hinder the success of Sky News. The OFT noted that News Corporation may not
siways have an incentive fo promote the success of Sky News {see paragraph 1.13, OFT report dated 11 February
2011). .

MOD300004824
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SLAUGHTER AND MAY | Strictly Confidential

84 In fight of the fabove, ‘therefore, instead of maintaining the sfatus quo ‘with regard to
News Corporation’s shareholding in Sky News (by reference to the present ownership
structure of BSkyB), any remedy envisaged by the UIL should in fact reduce News
Corporation’s shareholding in Sky News post-Takeover in order to ensure the remedy is
adequate and takes account of this increased influence that News Corporation will enjoy
over Sky News through, inter alia, the Carriage Agreement.

9. No Lasting Remedy

9.1 Even if one sets aside all the concemns (as set out above) as to Sky News’ dependence

upon News Corporation during the 10-year term of the carriage agreement, the UIL

“suffers from another profound defect: it makes no provision to protect news plurality on

an ongoing basis. Instead, the UIL simply leaves it to News Corporation to decide (by

virtue of the carriage agreement renewal decision) whether Sky News.should continue

to exist after 10 years. Therefore, while over the “short and medium” term the remedy

contained in the UIL is deeply flawed, over the fong term it is simply non-existent. This

is completely contrary to normal merger control standards which require a divestment
remedy to effect a lasting change in the market structure.?®

(A) OFT/IOECOM Advice

9.2 There is no d'odbt thét the viability of S-ky News will be in severe jeopardy if the c'arri‘age
agreement is not renewed after 10 years. The ,OFT: explained that:

“in the context of ensuring the ‘long-term’ viability of Newco and the UIL, it is
~ important to consider whether Newco can continue as a standalone entity on a
permanent or lasting basis. It is clear that, absent the revenue stream provided
by the carriage agreement, Newco is effectively loss-making. As a
" consequence, absent renewal on a similar basis, an alternative revenue stream,
or beibg acquired, there is a real risk that Newco may nof survive as envisaged
by the UIL beyond the term of the carriage agreement."*

9.3 The OFT states that this threat to the survival of Sky News threatens the efficacy of the
UIL: “the finite duration of the carriage agreement, in particular, entails a material risk to
the fong term viability of Newco and hence the UIL”25 The OFT went on to describe the
finite duration of carriage agreement as an “essential structural limitation of the UIL"%
and stated that it had been unable to identify any lmprovements to the UL which would
address this flaw. :

2 see, for example, paragraph 22, Commission Notice on remedies acceptable under the Council Regulation (EC) No
139/2004 and under Commission Regulation (EC) Mo 802/2004.

24 paragraph 1.16, OFT report dated 11 February 2011.
25 paragraph 1.15, id.

26 paragraph 1.17, id.

12
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063

‘Fr'om: ’ ' a

Sent: : | 13 March 2011 20:04 o |

To: ' ZEFF JON; | KILGARRIFF PATRICK; SMITH, Adam
Ce: = [ ]

Subject: : Urgent - action required newscorp/bskyb merger

Dear all

Sorry fo emaﬂ on a Sunday evening. Sos wants to meet on the newscorp consu!tatron tomorrow

morning. | will ask Will to arrange a slot in the diary. He is likély to want to meet the key |
appenents of the deal during the consultation to show that he has met and listened to bath sides.

I have spoken to Jonathan _Stephens tonight who would be very grateful if we could puﬂ together a
list of the organisations/people sos might see for 10. Oaam pfs’? :

F  sumably we cauld go for those peapfe who wrote in to the ongmai -ofcom report? Could we
~ “wp some of them together to avoid numerous meetings? .

It's not impossible that sos will take the adwce in the submxssxon {ie- on!y meet oh request) but
given what I've heard over the weekend’ 1 do think it will be unhtkely, so we now need to geta back

up plant in place.
Very happy te discuss
‘ Many thanks |

Sent from my BlackBerry Wireless Device

o
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The Office of The Rt Hon Lord Prescott
House of Lords
London
SW1A 0PW

' ‘ - 15 March 2011
Rt Hon Jeremy Hunt MP
Secretary of State ,
. Department for Culture, Olympics, Media and Sport
1-4 Cockspur Street
.London SW1Y 5DH

Yo S

In your statement to the House of Lords on 3 March you indicated your provisional
agreement to Murdoch’s News Corp application to takeover BSkyB. However you
said that there would be a 17 day consultation period. '

During the statement, | called upon the Department to either delay or extend the
consultation period until the reopened criminal investigations by the Metropolitan

‘ .Police into Murdoch’s News of the World had been completed. The Minister in her
reply recognised the seriousness of the charges but failed to answer my question.

It has become more and more evident that the criminal activities by News
international’s News of the World have extended far beyond its original defence of a
rogue reporter. '

Moreover the new evidence later released by News International clearly shows a
deliberate withholding of such evidence to the original enquiry led by Assistant
Commissioner Yates. This has led to the reopening of the enquiry and investigation
by various bodies and we now await their further response.
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~ For example, the reopening of the criminal mvestsgatxon by Assistant Commissioner
Akers of the Metropolitan Police has revealed many, many more cases of phone
hackmg This involves thousands of individuals, who were originally denied the
opportunity of being informed during the Yates and Hayman investigations.

The Crown Prosecution Service is now complaining of being misled by the original
evidence provided by the Yates investigation and is now conducting its own enquary
into events.

Indeed, yesterday in a letter to the Guardian the Director of Public Prosecutions, Keir
Starmer complained publicly that Mr Yates had taken a sentence of evidence given
to the Culture Media and Sport Committee out of context. This will no doubt be
considered by the Parliamentary Committees in their own new enquiries.

The Press Complaints Commission (PCC) is also conducting its own enquiry into its
failure to hold the journalists, managers and newspapers involved in this case_tc
account. Your own Minister in an adjournment debate in the House of Commons on
the 10 March recognized the 'undoubted lapse in the standards that we expect from
the media’.

The numerous civil court cases are daily revealing evidence of possibly thousands of
cases of illegal phone hacking. A number of reputable television documentary
programmes, along with the on-going Guardian lnvesngatton by Nick Davies, have
revealed more evidence of these criminal activities. They also h{ghhghted the
concern over the close relationship between the Metropolitan Police and News
International at the highest levels.

Last night the Panorma television programme revealed a new process of criminal
activity - email hackmg commissioned by the previous News of the World executive,

. Alex Marunchak, once again revealing decision making at the very haghest executive
level ona Murdoch newspaper..

1am also aware, as | said in my statement to- the House of Lords, that mvestsgahons
are underway into phone hackmg by people wcrkmg for the Sunday T:mes

The increasing public concern of the involvement of News lnternatxona! in criminal
activities - clearly endorsed at the highest level - is reflected in an online petition with
more than 360 000 people calling for Murdoch’s bid to takeover BSkyB to be
blocked.
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| once again call on this Gévemment to delay confirmation of this decision to grant
approval until the enquiries into these criminal acts are completed. Did you consnder
these issues before making your initial decision?

‘These many reopened enquiries into criminal acts by News International raise -
important questions over integrity and whether Murdoch would pass any ‘fit and
proper person’ test to take full control of a major part of the UK's television and
newspaper media.

if you are not prepared to delay your final decision, will you cons:der using your
review powers if further criminal acts are proven?

‘Please accept this letter as m'y contribution to the consultation period and | hope ybu
will address yourself to the question when you make your next statement. .

Sincerely

Rt Hon Lord Prescott
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News Corp / BSkyB Undertakings In Lieu ‘ _

BT Submission to DCMS dated 16 March 2011
Summary |

News Corp’s proposed undertakings in lieu (UlLs) were published on 1 March for
consultation. The UlLs are meant to preserve media plurality by ensuring that Sky News
(Newco) remains an independently viable force against other providers of news, in
particular the BBC, ITN and News Corp itself. In BT's view, the UlLs will not achieve this.

First, the UILs are too easily circumvented and unhkely to achieve sufﬁotent
rndependence for Sky News.

» News Corp and Sky News remain structurally connected through shareholdings,
' directorships and a web of significant contracts. It will be easy for News Corp ta
deploy its votes, people and contractual rights to make operations dn‘ﬁcult for Sky
News;

. Sky News s financial V|ab|l|ty is assured only through revenues achieved from its 10
year carriage agreement with BSkyB :

» the checks meant to rein in News Corp’s influence (independent directors, editorial
board and audit committee) are too weak, given News Corp’s track record of
‘undermining such checks; ,, :

« there is a long 9 month interim period during which News Corp is allowed full
control of Sky News, a crucral window in whlch to mﬂuence Sky News’ future :
agenda. :

Secondly, the likelihood is that the UlLs wrll onty delay News Corp’s full control of Sky
News by 10 years, not preventit: .

e After 10 years, News Corp may proceed to acquiring full control without further o
- regulatory review. The acquisition of an entity as small as Sky News wrll not
necessanly fall wrthln UK merger control thresholds.

e The carriage agreement between Sky News and BSkyB, without which Sky
News is signficantly loss-making, comes to an end in 10 years’ time. This both
increases Sky News’ dependency on News Corp and makes Sky News less
attractive to a competing bidder because of the uncertalnty as to whether or not
the contract will be renewed.

We consider that the UlLs have not been sufﬁmently tested in the time available and that
their deﬁmencres can only be adequately addressed if the proposed acquisition is
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referred to the Competmon Commission. The lssues are too complex to be resolved in
further market testing’. :

Not independently viable

With full ownership of BSkyB, News Corp will have complete control of Sky News’ main
trading partner. It is not sufficient to fimit News Corp’s influence, in particular over

editorial policy. Plurality in news media can only be achieved if Sky News becomes an
independently viable company.

The UILs do not ensure that Newco is independently viable — in terms of voting rights,
directorships, the web of contracts between News Corp/BSkyB and Sky News, and the
insufficiency of independent contracts for Sky News.

How voting rights may be used by News Corp to undermine the UlLs

News Corp, through BSkyB, is likely to have a majority of voting rights at general
meetings of Newco. This enables BSkyB to block important resolutions. For example, a
share issue may be blocked by BSkyB. This gives News Corp control over an important
source of funding for Newco, which cannot be secured by the board aione but must be
approved in general meeting by a majority of shareholders.

Funding could be secured by debt, but only as long as Newco’s Articles of Association
empower Newco to borrow. As there is no restriction on BSkyB voting to remove the
power to borrow in Newco's arncles News Corp will be in a position to block all
borrowing.

In that scenario, which regulators WOuld be unable to prevent under the UILs as currently
drafted, Newco would have no independent, conventional way of raising money, and all
of Newco’s revenue streams will have to come from third party contracts.

Third party contracts are a very fragile basis for funding, particularly when the principal
contract Newco relies on is the carriage agreement with BSkyB. The OFT report
comments on Newco’s financial dependence on BSkyB, describing the camage
agreement as Newco’s “principal revenue stream”, stating it accounts for an increasing
proportion of Newco foreast total revenues as the term pmgresses It is clear that
Newco will not be able to rely on independent revenue streams from other contracts.

- In sum, Newco will have no abmty to independently fund itself. The implications are noted
by the OFT ' S

! The undertakings would have to be finalised by 21 Aprif (24 weeks from the date of the European
Intervention Notice): paragraph 3(5) Schedule 2 Enterprise Act 2002 (Protection of Legitimate Interests)
Order 2003.

; kz Paragraph 10.26, 11 February OFT report. Although this pre-dates the 1 March draft UlLs, the OFT's
- commenf“ry remains relevant.
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. the implication of the inability to raise finance could lmpalr the ability of Newco to
respond fo technologlcal advances in the way that news is collected (input) or
disseminated (output)”

UlLs should ensure that Newco's borrowing powers are enshrined in the Articles. “

The independence of the board is not guaranteed

The UlLs require the majority of the Newco board to be independent, and only one
independent director to have senior editorial/ journalistic experience. This may eﬁectlvely
result in a majority of industry experts on Sky News' board being BSkyB appointees.
Independent non-experts, however well intentioned, may not have the experience
required to probe some of the more complex board proposals -

: The single expert mdependent director will be the lynch-pin for guaranteemg the board'’s
independence, and there is not enough in the UILs to support him or her ~ no fellow
independent expert board members, no requirement that he/she should be present at
meetings, no provision to cover for any long-term absence.

Coniracts can be used to frustrate the undertakings

All of Newco's significant contracts (the Carriage Agreement, Brand Agreement and
Operational Agreements) will be with BSkyB. This will give News Corp multiple
opportunities to use BSkyB's contractual rights to frustrate the UiLs. The followmg are

just some examples of how this might happen.
Carriage Agreement

After 10 years, the camage agreement between BSkyB and Sky News wm come to
anend. The Carriage Agrement may not be renewed after it elapses. In its report*
the OFT said: L

“...it is not possible to conclude with any degree of certainty that the
carriage agreement will be rénewed after the expiry of the ten year period
such that Newco’s principal revenue stream will continue.”

Ofcom assesses that 10 years is justified since it is a much longer penod than is |
typical in this sector®. Typical contract length in the sector is not the point. The
Carriage Agreement has to be long enough to ensure contlnued independence

and viability. As stated by the OFT:°

3 Paragraph 7.22 11 February OFT report.
* Paragraph 10.29, 11 February OFT report.
® Ofcom’s 1 March advice, page 4.

® Paragraph 10.24, 11 February OF T report.
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‘However, the OFT conéiders that, in the context of ensuring the ‘Io_ng-tenn’
viability of Newco and the UIL, it is important to consider whether Newco
can continue as a stand-alone entity on a permanent lasting basis.”

The OFT considers that wrthout the carriage agreement, “Newco would be
significantly loss-making”.” The carriage agreement “would appear to underpin the
short-to-medium term (no longer than 10 years) viablity of Newco and the UIL".

The OFT “considers that the finite duration of the carriage agreement, in
particular, entails a material risk to the long term vrabrlrty of Newco and
hence the UIL.” [emphasis added]. The OFT adds:“there is a real risk that
Newco may not survive as envisaged by the UIL beyond the term of the carriage
agreement. The relevance of these risks ultimately depends on the time horizon
which the Secretary of State considers relevant to ensure the effectivengss of the
UlLs.”

The Carnage Agreement is clear!y not long enough to secure Newco’s
independence. ~ V

" Brand Licensing Agreement

The Brand chensrng Agreement may be used as a control mechanism by News
Corp. For example, an obligation not to denigrate the brand could be used to
control Newco’s activities and in extremis even to constrain Sky News’ coverage of
News Corp-related matters.

It is not clear whether the Brand Licensing Agreement will be terminable in the '
event of a change of control (a third party acquiring more than 40% of Newco
shares). If so, the Brand Licensing Agreement can be used to “resultin

termination of the carriage agresment”.’ This is because the Carriage Agreement
is termrnable in the event that Newco ceases fo provide output which is branded
“Sky News™®

It is not satisfactory that the Carriage Agreement should end once Newco ceases -
the Brand Licensing Agreement. This prevents Newco from ending the Brand
Licensing Agreement after the initial 7 year term, in readiness for the Carnage
Agreement elapsing.

Premrses and facrlrtres shanng

BSkyB and Newco are required to share premlses and facilities for 15 years
Physical proximity is all to BSkyB’s advantage as it will bring huge scope for cross-

" Paragraph 1.10, 11 February OFT report. |

® paragraph 1.15, 11 February OFT report.

® Paragraph 10.16, 11 February OFT report.
™ paragraph 4.5(iii) UILS.
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fertilisation and mfluence Newco does not appear to have the benefit of break
clauses.

The UlLs, instead of enshrining long-term premises and facility sharing, should
ensure that News Corp provides Newco with the financial means to be physically
separate. By analogy, BT's undertakings required Openreach to be operationally
separate and Ofcom saw to it that Openreach was located in a dlfferent building
not shared by other parts of BT. :

Operational Agreements

The advertising sales agreement under which BSkyB will sell advertrsrng and
sponsorship on behalf of Newco will give BSkyB control over all Sky News
advertising. Again this agreement may operate more to News Corp’s than to Sky
News' advantage. Instead of securing the most attractive financial deal for Sky
News, BSkyB may try to secure terms that advantage News Corp or BSkyB
instead.

[CONFIDENTIAL]

As seen above, Newco’s inability to raise finance could impair its ability to trade.
Advertising revenues are a potentially very important source of independent
finance. The UlLs could be frustrated by giving BSkyB unfettered control over
Newco s advertrsrng revenue.

' The UILs should requrre advertising to be handled by a thlrd party, albeit funded by
BSkyB. In addition, to safeguard against BSkyB interference, advertising should
be placed on terms that do not favour News Corp or- BSkyB or deny access to any
legrtlmate advertising buyer :

- The UlLs fail to ensure a suffrcrency of mdependent contracts

As seen above, Newco wrll need to secure independent sources of revenue. This

- may include revenue from contracts with third parties that compete with News
Corp or BSkyB. There is nothing in the UlLs that encourages Newco to pursue
such revenue opportumtles regardless of |ts |mpact on News Corp.

The UlLs should ensure that Newco posrtlvely pursues mdependent revenue

streams, without dlscrlmlnatlng against competitors of News Corp or BSkyB.
The proposed checks in the UILs are insufficient to secure independence
Given News Corp’s ability to use its voting rlghts directors and contractual rights to

influence Sky News, the proposed checks in the UlLs on News Corp and BSkyB are
insufficient.

MOD300004845



For Distribution to CPs

NON-CONFIDENTIAL VERSI:

Audit r:ommittee

The Audrt committee" should ensure faimess in transactions between News Corp/
BSkyB and Sky News, but only protects material transactions. Materiality is
insufficiently defined and appears to refer only to financials thresholds An
agreement may be essential but have a low monetary value'®. The Audit
committee’s powers are too vague to be effective’. A falrness opinion obtained
by the Audit committee need not be followed.

Edr'torial committee

The corporate governance and editorial committee’s powers are central to the
UlLs™. They are insufficiently defined. By contrast, the BT undertakings detail in
37 paragraphs the remit and powers of the independent Equality of Access Board
that oversees equality of access for third parties to BT's network. The Board is
given teeth by virtue of the requirement on BT to inform the Board of breaches and
on the Board to inform Ofcom of non-trivial breaches. The UILs should set out
Newco's obligations in greater detail; including a requirement for breaches to be
reported to the Editorial committee, and from there reported to the OF T or Ofcom,
who should be given formal responsibility for supervision of the operation of the
undertakings. The prospect of breaches being reported acts as an important
deterrent.

The UlLs should require the head of Sky News, not just empower him, to make
representations to the Editorial committee on compliance with the principle of
editorial independence, and requrre him to report breaches to the Edrtorrat
committee.

Dispufe resolution pmcess
The protection in the dispute resolution process preventing termination by BSkyB

until dlsputes are resolved, only applies to the Carriage and Brand Llcensrng .
Agreement'®. ThlS protectron does not extend to Operational Agreements Inits

" Paragraph 3.1(v) UlLs,

'2 A contract may become operationally essential and therefore fall outSIde the fist of Operational
Agreement to be reviewed by the OFT.

* The UlLs appear to rely on Chapter 11 of the Listing Rules, a code for listed companies in case of
transactions with related parties. This does not help as the safeguards provided in Chapter 11 consists in

obtaining the approval of Newco shareholders. Such approval is likely to be forthcomrng by virtue of
_ BSkyB's ability to exercise a majority of votes.

* Paragraph 3.1(vii) UlLs.
'% Paragraphi 4.8 UlLs.

® Paragraph 5.4 UlLs does not require paragraph 4.8 protections to apply in the case of Operational
Agreements j
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- report, the OFT recommends similar protection for Operational Agreement through
the dispute resolution process: :

“[éperationa? agrements] should be subject to similar protections given to
the carriage agreement and brand license agreement.”

No fairness requirement

There is no general requirement in the UlLs for News Corp or BSkyB to deal with Sky
News on a fair, non-discriminatory basis. News Corp could frustrate the UlLs by
imposing onerous requirements in Newco contracts, which Newco does not have the
negotiating power to resist. These could even act as a poison pill against future take-
over bids for Newco.

Theré should bea requnrément in the UILs for News Corp and BSkyB not to
discriminate against Newco in their commercial deals, and to grant Newco no less
favourable terms than to a third party.

Controls fall away

If News Corp acquires more than 50% of Newco votmg shares, the corporate
governance provisions in the UlLs will fall away. It is likely that in order to acquire
more than 50% of the voting rights, News Corp would seek regulatory clearance.
However that is not necessarily the case. The Secretary of State may not intervene
under media piurahty rules. News Corp itself acknowledges that:

“any hypothetical reacquisition of Newco shares would not automatically
trigger a substantive review on issues of media plurallty given that thts
would depend on the issuing of a merger notice”™" ,

It is worth noting that the corporate governance provrsmns rules may be voted out of
- the Articles by a majority of shareholders that are not related to News Corp.

" Inadequate safeguards in the 9 month interim period

There is a 9 month interim period during which News Corp is allowed full control of Sky
News. This is a very long period compared to the three months that are normally

- considered acceptable to implement a remedy'®. It is a crucial window which can be
used by News Corp to influence Sky News’ future agenda.

The UlLs will not prevent News Corp interfering in Sky News for the first 9 months of its
operation. Nor will the UlLs prevent the sharing of confidential information between News

' Paragraph 7.31, 11 February OFT report.
' Paragraph 7.11, 11 Feburary OF T report.
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| Corp and Sky News in the lntenm period, despite the OFT statrng thls to be one of the
normal requirement in UlLs"® , that should be adopted in this case?®

News Corp can reacquire Newco after 10 years

- The UlLs requrre continued separation between News Corp and Sky News for a 10 year
period.”’ The OFT has stated that it would not usually place a time limit on separation®?.
The risk is is imposing a 10 year limit is that this will leave the way open for News Corp to
- acquire Sky News after 10 years. It is not certain that a take over bid for Newco would
trrgger the merger control provnsnons of the Enterpnse Act since:

- Newco’s gross assets may be below the £70 mrlhon threshold and the merger.
may not increase a share of supply of 25% or more (no referrable merger);
- itis unlikely that a quarter of broadcasting will be supplied by the merging
, parties (no special merger situation); :
- even if the merger gives rise to a referrable merger or specral merger
situation, the Secretary of State is not obliged to intervene®.

It cannot be assumed therefore that after 10 years an acquisition of further shares by
News Corp would trlgger a merger control review.

News Corp would be well placed to bid for Newco after 10 years The |mpendmg expiry
of the carriage agreement between BSkyB and Sky News that underpins the viablity of
Newco, will make Newco less attractive fo competing bidders, Ieavmg the field open for
News Corp.

The UILs are not viable after 10 years N
‘The OFT considers that:
‘there is a real ﬁsk that Newco may not survive as envisaged by gh\e UIL beyond the
term of the carriage agreement. The relevance of these risks ultimately depends on

the time horizon which the Secretary of State considers relevant to ensure the
~ effectiveness of the UILs "

9 Paragraph 7.14, 11 February OFT report: “ensure that confldentral information relatlng ot the business to
be divested is not shared with the acquirer’s business”.

“ Paragraph 7.17, 11 February OFT report.
" 2! Paragraph 6 UlLs.
2 Paragraph 7.33, 11 February OFT report.

B For example the Secretary of State did not issue an intervention notice for medla plurality issues to be
considered in the merger between the Daily Express and 5. ;

" Paragraph 1.15, 11 February OFT report.
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Ofcom appears to fall back on a hypothetical review of the statutory framework to ensure
plurality in the public interest in the long term. There is no indication that such a review
may be initiated. '

“The UILs therefore fail to ensure that Newco is independently viable in the long term.

Conclusion

In our view the UILs merely pave the way for News Corp to make a full bid for Sky News
in 10 years' time. Only a referral to the Competition Commission can unpick the
complexities of the UIL and ensure that the future of media plurality is safeguarded.

BT Group plc
16 March 2011
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To: JeremyHunt ~ Fromi |
Team:Media
Tel: | |
Date: ,17103’2011
NEWS CORP/BSKYS MERGER

Issue

e Advice from OFT and Ofcom on representations on the Uth
» Meeting with main opponents of the merger.

Timizng
Immediate.
'(et:ommendaﬁon and A‘dviée

” We recommend that you continue fo get appropnate advice from Ofcom and OFT on
the substantive responses to the consultation on the UlLs to see whether they raise any
points which might lead you to reject or amend fhe UlLs.

Draft letters for your srgnature are attached

We have now had the response from Staughter & May, BECTU and BT (attached)
whrch should be enclased with the Eetters

T s of the public wﬁa dre epéie :ed ta t" 3r.
upéate when the consultation formally closes on Menday at m:dday
. ce X
Jmnaihan Stephens

Pafnck Kfigamﬁ
_ Carola Geist-Divver
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‘;

Adam Smith
Sue Beeby
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From: ’—\

Sent: . 17 March 2011 15:09

To: BSKYB

Subject: submission

Attachments: Submission to the Secretary of State fmal docx; The Ofcom report on the

NewsCoerGrewsed docx

Follow Up Flag: | Follow up
Flag Status: ’ Flagged

Please find attached my submission to the Secretary of State, along with a document analysing the Ofcom report on
the transaction, to which the submission cross-refers.

David Elstein

This email was received from the INTERNET and scanned by the Government Secure Intranet antl-v:rus service
plied by Cable&Wireless Worldwide in parinership with MessageLabs. (CCTM Certificate Number 2009/09/0052.)
se of problems, please call your organisation’s IT Helpdesk.
Communications vna the GSi may be automatically logged monitored and/or recorded for Iegal purposes.

MOD300004852



For Distribution to CPs

Submission to the Secretary of State in refation to the NewsCorp/BSkyB proposed transaction

It has been evident, ever since the European Commission cleared the proposed transaction in terms
of competition issues, that the only basis for it being blocked within the UK would be on plurality
grounds, based on the specific provisions within the 2002 Enterprise Act. This has not stopped
opponents of the deal from continuing to cite cdmpetition issues, as in point 6 of the latest missive
from the self-styled “media alliance” (now —apparently —the “dead wood society”, as it no longer
includes the BBC and Channel 4). However, their primary argument addresses the effectiveness of
the UILs in relation to Sky News that have been secured by Ofcom and the OFT from News Corp in
order to gain their approval for the transaction.

What the “media alliance” argument does not address is the underlying reality. Once Sky News
became the focal point of the process, several courses of action were open to News Corp and BSkyB.
One was simply to close down Sky News. Understandably, given the massive long-term investment
in Sky News, its considerable brand value and its widely acknowledged success as a news channel,
the parties were no doubt reluctant to do this. Another option was to close Sky News temporarily,
and at some future date re-launch it, perhaps under another name. Again, this may have been
deemed over-engineered in the face of other possible solutions. '

A third option was to spin off Sky News ahead of any transaction process, with a shareholding
balance reflecting the current BSkyB one of 60.9% non-News Corp and 39.1% News Corp. This would
require the creation of a coherent operating structure along with a medium-term financial plan, such
that the non-News Corp shareholders would face no on-going financial calls, and might also be able
to sell their shares. '

The current proposal is a mirror image of that approach, with Sky News “left behind” after all the-
rest of BSkyB has been merged into News Corp. The structural and financial issues that will
inevitably face a loss-making business currently fully-integrated into BSkyB are not to be under- ,
estimated. However, attempts to find solutions to those problems — especially if they are combined
with structures designed to ring-fence Sky News editorially — need to acknowledge an over-riding
fact: there is no current obligation for the shareholders of BSkyB = let alone the biggest shareholder
—~ to commit to funding Sky News this year, next year or for any measurable future period. Any
attempt to impose such an obligation runs the clear risk of the parties simply deciding to close Sky
News, such that no impediment to the trénsactipn remains for re'gglatdrs or politicians to address.

It is to the credit of the shareholders that they have invested so heavily inan award-winning service,
even after the launch of the BBC News Channel made the sustaining of the quality df Sky News
permanently unprofitable. it is also to their credit that, although the best means of retaining the
strength of Sky News — keeping it as an integral part of BSkyB — has been ruled out by a combination
of political pressure and regd(atory muddle, they are still willing to contemplate an imperfect
structure and long-term subsidy {longer term than the BBC enjoys) rather than resort to closure.

However, the Secretary of State should not be misled by the flawed Ofcom report on the transaction
into believing that there really is a plurality issue, even if - for the sake of moving the transaction
forward — the parties are responding constructively to the invitation to offer UlLs. The Secretary of
State should be aware that neither the Competition Commission nor a judicial review of the Ofcom
reporf could conceivably sustain its metho’dology, such that its recommendations would inevitably
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* be rendered void. Of course, the Competition Commission could substitute its own reasons for not

clearing the merger on plurality grounds, but its ability to do so may have been compromised by
some aspects of the Ofcom report. ' »

The attached note, prepared by me last month, details a series of errors and questionable judgments
in the Ofcom repbrt, whose combined effect is to enlarge the seeming significance of the proposed
transaction in its potential effect on media plurality. Two key indicators — reach and share —are
seen by Ofcom as of such importance that the alleged scores from combining the businesses — 51%
and 24% respectively — are cited by Ofcom in its March 1% Ie‘tter‘to' you signing off the UIL process.

Both these figures are clearly wrong, and the attached note explains in some detail why a share of
news consumption of between 9% and 14% is more plausible than the 24% offered. As far as reach
is concerned, the Ofcom methodology is so misguided that no relfiance on it is possible at all.

Radio reach for Sky News is defined by Ofcom as anyone who has listened to at least five
consecutive minutes of commercial radio in any week. Given that news on commercial radio is
confined to 2-3 minute bulletins broadcast at the head of most hours, the chances of just 5 minutes
including the whole of a news bulletin are low. Analysis of RAJAR data for the last quarter of 2010
shows that at least 2 million of the alleged 33.4m included in the Ofcom definition of weekly reach
for Sky News have never heard even one second of a bulletin.

Given that average listening time to commercial radio for adults is 13 hours a week, defining reach -
by 0.6% of that listening {5 minutes) is a trivially low threshold. In any case, non-consecutive -
listening is more likely to offer @ meaningfut reach figure for radio news, given its rigid transmission
pattern. Before reach can be considered meaningful, surely at least one bulletin a day should be the
minimum threshold {2 minutes a day is the level used by NRS to define newspaper reach). On that
basis, commercial radio news reach would be between 12.4m and 19.4m adults per week, not the
33.4m reported by Ofcom: if we took a mid-point within that frame, less than 50% of Ofcom’s figure.

Simitarly, television news reach (which can be measured precisely by BARB) needs a far more
stringent definition than 3 consecutive minutes of viewing (or 0.2% of average weekly viewing).

Such a low threshold serves only to exaggerate the reported reach of minor providers. For instance,
simply increasing the threshold to even the inadequate 5 consecutive minutes applied to radio
reduces Five’s reach by 60% (and so would almost certainly reduce Ofcom’s estimated combined Sky
News/Five reach by at least 50%). |

Ofcom does not explain how its consultant, Kantar, has calculated a 14.5m weekly reach for News
Corp newspapers collectively. Given the published reach figures for each of the four titles, a reach of
10-11m seems far more fikely. it can be stated with some confidence that the 51% weekly reach
projected for Sky/News Corp (the basis of which has never been explained by Ofcom} is wrong by a
large margin, and that no reliance can be placed on it.

Likewise, the figures provided for news consumption do not stand up to even the most cursory
examination. Despite repeatedly canvassing the option of weighting different measures of media
news consumgtion, Ofcom decided ~ inexplicably — not to weight anything, up or down, whilst
conceding that this might be in error. The report explicitly treats a minute reading a newspaper as

the equivalent — in consurnption terms — of a minute watching a news programme: this despite
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. ovefwhelming evidence that less than half the content of newspapers is actually news. No
reasonable person could adopt such an irrational approach. In doing so —and thereby doubling the
apparent consumption of news output attributable to Newé Corp from under 7% to nearly lfl% -
Ofcom undermines faith not just in its methodolbgy but in its bona fides. o

A similar — more embarrassing — error is found in Ofcom’s treatment of commercial radio news
consumption. Ofcom appears to have missed the 2009 press release issued by IRN and Sky News to
announce that the volume of news supplied to IRN by Sky News would be two minutes per hour, not
‘three. It is true that many major stations maintain a 3-minute bulletin, but they supplement the

- national and international stories supplied by Sky News with {ocal stories sourced elsewhere.
Moreover, news bulletins are not universally broadcast through the night. As a result, the three
minutes an hour of news attributed to Sky News by Ofcom, amounting to 72 minutes a day, should
in reality be counted as 28 minutes a day. Consequently, the 6.7% of all daily news consumption
attributed by Ofcom to Sky News radio should really be less than 3%: a lamentable error by the body
that regulates commerCIaI radio.

Wlth television, Ofcom again coriSISfently ignores its own multi-year research on stated audience
reliance on news sources ~ confi rmed by a special survey in November — and fails to up-weight the
. time spent watching TV news output. It also treats all Five’s news output as if it were wholly
controlled by Sky News.

As the attached note explains, there are arguments for attributing commercial radio news
consumption, and Five News odtp-ut, at least in part to those legally responsible for it — the
commercial radio licence holders and Five - rather than to Sky News. However, even if this course is
not followed, any accurate assessment of the real amount of Sky News radio output, and
proportionate weightings of time spent with TV news and newspapers, would leave the combined
share of News Corp and Sky at between 9% and 14% of news consumption.

This happens to be, at the highest paint, barely more than Ofcom calculates as News Corp’s pre-
transaction level: a level that the Ofcom report nowhere suggests is unacceptable. Moreover, in
order to make its case of possible public detriment from a reductson in news plurality asa result of
the transactxon Ofcom perforce has to treat News Corp’s current controlling 39.1% stake in BSkyB as
- non-controlling in key respects: even if the most important one cited — hiring and firing of the editor
‘of Sky News ~ is undoubtedly within News Corp’s power now. Even if this error is ignored, the logic
of Ofcom’s position inexorably feads to the situation in which the Secretary of State finds himsélf.

‘This is that 39.1% of a spun-off Sky News does not bestow control on News Co{ﬁp: an assumption that
frustrates many opponents of the UlLs, even though the contrary assumption would render the need
“for UiLs null. The additional items agreed by News Corp in relation to funding, brand licensing,
chairmanship of the Sky News board and the creation of an editorial board do not assuage the

- hostility of those who simply want to delay the transaction by triggering a reference to the
Competition Commission. As | know from having shared public platforms with leading executlves
from the Telegraph Group and the Guardian Media Group, their objective — if they cannot prevent
the entire transaction —is delay, which is more attractive to them than any amount of UlLs,
irrespective of the potential impact of delay on the survival of Sky News. Better, they think, that Sky
News closes than that it be alfowed to exist under the control of News Corp, now or in the future.
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However, by discounting the significance of the 39.1% News Corp holding - for instance, by not
apportioning that part of Sky News’ supposed share of news consumption to News Corp, which
would reduce the impact of the transaction — Ofcom has made any reference to the Competition
Commission moot: all the parties ever had to do was spin off Sky News, with unchanged
shareholdings. indeed, Ofcom’s call for UiLs suppasedly protecting the independence of Sky News
begs the question as to why Sky News was deemed currently to be 100% independent for the
purposeé of calculating news consumption shares.

Ofcom’s call for greater powers to intervene in the media market is puzzling. The biggest single
change in news consumption in recent years has been the 10% rise in the BBC’s already dominant
share of TV news consumption — the source overwhelmingly relied upon by regular news users,
according to Ofcom’s multiple sources of evidence. By comparison, the shift in supply contracts for
Five and IRN from ITN to Sky News is secbndary. Neither of these developments has attracted any
* comment from Ofcom in the eight years of its existence and — indeed — neither is mentioned as an
issue in the current report. Yet the change most lamented by the “media alliance” — the 3% rise in
News Corp’s share of a rapidly declining national newspaper market in the last 10 years ~ barely
affects the overall news consumption picture. The question therefore must be: what non-
transaction changes does Ofcom think might require special powers for it to exercise?

Ofcom gives no clue as to what such powers‘might involve. Forced divestment of businesses?
Excluded categories of buyers? Restrictions placed on print runs of newspapers that have become
too popular? it is notable that normal competition rules — not special media plurality rules — were
what forced BSkyB to divest most of its shares in ITV. Competition rules can also prevent unfair
trading practices. The 20/20/20 rule enshrined in the 2003 Communications Act is now redundant:
News Corp would not be allowed by the Competition Commission to own ITV as well as BSkyB, even
if it published no newspapers. Can it really be a matter of legislative concern if ITV chooses a news
supplier that happens to sell newspapers to 8% of consumers? Ohly 40% of adults read national
newspapers, yet the 2003 Act precludes anyone with 20% of that market supplying ITV with v
news. This government is easing local cross-media ownership rules. To introduce new powers begs
the guestions: what would they be, why would they be needed and how would they be exercised?

Scepticism on this front is underfined by Ofcom’s sub-standard ﬁérformante on the relatively simple
question it has just been trying to analyze. If the regulator seemingly does not know how to define
reach in comparable terms as between diﬁ’erent media, does not understand the signiﬁcance ot
even the quantum of supposed consumption of news across different media, and chooses to ignore
the detailed research about consumer behaviour it has commissioned, it is hard to have much
confidence in its ability even to define the circumstances for nonetransaction intervention.

The government will have ample time to consider the wisdom of the Ofcom bid for extra powers in

- the run-up to a new Communications Act in 2015. Meanwhile, Ofcom having excluded the optimum
circumstances for Sky News to flourish (that is, fully owned by BSkyB within News Corp}, the best
that can be hoped for is that the UlLs offered by News Corp, and'accepted by Ofcom and the OFT

- (however reluctantly} will do as little damage as possible. For the Secretary of State now to refer the
transaction to the Competition Commission would inexcusably put at risk an excellent news service,
whose viewers trust it much more than viewers of its terrestrial rivals trust those services.

- David Efstein 167372011
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The Ofcom report on the NewsCorp/BSkyB transaction

Ofcom'’s report, on whether the News'Corp offer to buy the 60.9% of BSkyB it
does not already own should be referred to the Compeﬁtion Commission, said
at the outset that the threshold was low: if the transaction involved a
reduction in media plurality that might be contrary to the public interest, the
Commission should be called in.

- The test was whether there would be a sufficient supply of people with control
of media enterprises. Unfortunai:ely, the Enterprise Act 2002 which created
the special powers of intervention for the Secretary of State in media mergers
defined neither “sufficient” nor “control”; and even the definition of “media
enterprises” — as newspaper publishers or broadcaéters — has its tricky points.

An immediate problem for Ofcom was deciding whether there was currently a
“sufficient” supply of people with control of media enterprises. On the face of
it, Ofcom’s failure to intervene in the earlier merger of Northern and Shell and
Channel 5 strongly suggests that a reduction of one in'“supply” is not in itself
grounds for intervention; and that if the reduction as a result of that deal was
not material, the status quo was presumably satisfactory. Why, then, wo‘u‘ld
News Corp increasing its ownership of BSkyB to 100% from the 39.1% which
already allowed it operational control make enough difference to cross the
“low threshold” required for intervention?

The three criteria

Ofcom said (in paragraphs 1.21 and 3.17 of its report) that its conclusions_
would depend upon three criteria: reach; consumption of news; and the |
importance attached by consumers to different sources of news. |
Unfortu natefy, Ofcom’s atterripts to apply these criteria are seriously flawed,
thanks to a combination of errors of fact and of j’udgment. |

From the outset, Ofcom said it wanted t_o' assess cross-media provision of news
and current affairs: but in only one of the four media examined is the category
of current affairs actually measured — TV — and Ofcom chose to ignore that
metric. It so happens that including current affairs viewing would have -
reduced the reported consumption of Sky News output, and enlarged that of
the BBC, but we are not given a reason for the amission.

1
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The qnly genre for which data from BARB (the industry research unit) was used -
by Ofcom was that dealing with international and national news: viewership of
news bulletins, news programmes and 24-hour news channels.

Reach

» The Ofcom exercise tried to align “reach” across various media, set out in
Figure 1 on page 8 of its report (also Figure 15 on page 33). However, it
managed to confuse itself thoroughly: first with TV.

The definition of reach of each channel’s or broadcaster’s news output |
depends upon three variables: the qualifying length of continuous viewing time
(number of minutes), the period within which qualification counts (a week, a
month, etc) and the number of different such viewings in the period (one, two,
three, etc). ) | o

Ofcom chose to focus more on suppliers of news than on broadcasters. In
legal terms, as Ofcom recognizes in paragraph 2.20, suppliers may well fall |
outside the 2002 Act, if they are not also broadcasters (ITN, for example, is not
~ a broadcaster) and therefore do not qualify as media enterprises. Ofcom
conceded that if Sky News were only a supplier (to Channel 5 and to
commercial radio through its contract with Independent Radio News), and did
not operate a broadcast service, there would be no basis for a public interest
intervention, as only one of the merger payrties would qualify as a “media
enterprise”. Nonetheless, given that there was a broadcast operation called

- Sky News, Ofcom felt justified in in‘cluding its third party supply as being under
its “control”. | will return to this point fater. '

Ofcom describes Sky News as one of “three main (sic) providers of TV news”: a
description somewhat undercut by the qualification that their respective
shares of provision are 70% (BBC), 22% (ITN) and 8% (Sky News). Indeed, if
broadcast channel had been the definition, Sky News would be found in a

* remote seventh position. Yet the combination of “one of three main
providers” of TV news with NeWs Corp’s leading position in newspaper
provisién is Ofcom’s reason for referring the transaction to the CC.

The report’s analysis of TV news reach, using one viewing period of three
consecutive minutes in a week as the criterion, puts the BBC well ahead, at

2
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- 33.5 million adults. ITN’S reach (across [TV and Cha-nknel 4)is 21.9' million, and
that of Sky News (in its own right and as a supplier to Channel 5) is 11.7 million.

Actually, thé reach of the'Sky News channel by this measure is just 4.8 million
(less than 10% of adults).  In Figure 8 on page 31, all the channels broadcasting
news are identified individually, showing Sky News reach trailing that of news
 on BBC One, ITV1, BBC News Chanhel, Channel 5, Channel 4 and BBC Two. Sky
News reach is less than one-sixth of that for news on BBC One. Even news
content on BBC Two has a 30% larger reach than the Sky News channel.

The significance of BBC news being available from three BBC channels would
be more apparent if the third element of measurement — “at least one”
qualifyih_g viewing session — were increésed to two, thrée, or four, with
multiple viewing options allowing “BBC TV” to draw much further clear.

Likewise, increasing the threshold from three consecutive minutes to five
consecutive minutes would reduce Channel 5’s reach by 60% (and with it the -
reach of “Sky News” as a supplier), as compared with a reduction of around

© 10% for other channels. Ofcom chose not to cite these — or any other —

-alternative ways of measuring reach.

Yet five minutes of consecutive listening is precisely the measure used by

- Ofcom to define radio reach. RAJAR, the radio equivalent of BARB, has no sub-
genre entitled néws, let alone news and current affairs, so Ofcom simply
regarded any one instance of five consecutive minutes of listening to radio in a
week to be equivalent to reach for radio news: a subst«itution for which it is
impossible to find a justification. |

News Corp says that Ofcom compounds this error with two further mistaken
assumptions: that commercial radio transmits three minutes of news every

- hour, and that Sky News supplies it all. News Corp’s response to the Ofcom

- report pointed out that, in peak time {(when most listening takes place), most
major commercial radio groups supplement Sky News content (which only
~ covers national and international news) with other news content (primarily
local news); and news bulletins typically run two minutes, not three.

It is puzzling how Ofcom (which licenses and regulates all broadcast
commercial radio in the UK) would not know this if News Corp is right. What is

3
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even harder to understand is how it can convert reach for any commercial
radio listening into reach for news Iistening (which constitutes 3.3% of output),
let alone listening to Sky News, if Sky News does not supply all of commercial
radio’s news content.

Eventually, in paragraph 4.36, Ofcom acknowledges that the figure for Sky
News radio reach is “potential” reach; moreover, “it is ‘Iikely that estimating
reach on the basis of all radio listening overstates the level of reach achieved in
respect of national news hstenmg” It probably overstates it by a factor of at

~ least 2, and maybe much more. ‘

To add to the confusion, Ofcom places newspaper reach in the same graphic
(Figure 1 on page 8, reproduced as Figure 15 on page 37). The numbers it
shows, supplied by Kantar, base the definition of reach on readership, as
researched by the National Readership Survey. However, the published NRS
figures are for ir‘\dividual newspapers, not for newspaper groups, and Ofcom
does not reveal how the group'fi-gi;res were derived.

For instance, the Da‘ily Mail has an averége readership of 4.7 million according
to NRS, while the Mail on Sunday has a readership of 4.9 million. According to
Ofcom, the Mail’s group readership is 7.3 million, implying that at least half of
‘the Sunday readers do not read the weekday edition, and vice versa. Likewise,
‘the Daily Telegraph has a readershtp of 1.7 million, and the Sunday Telegraph
1.5 million, but group readership, according to Ofcom, is 2.4 million: again
'|mplymg that about half of the weekday readers do not read the Sunday
edition, and vice versa. ‘

News Corp’s News International is more complicated, as it owns four

newspapers. The Sun and the News of the World have readerships of 7.7
“million and 7.6 million respectively, with The Sunday Times on 3 million and
“The Times on 1.6 million. But Ofcom reports group readership at 14.5 million,
or 29.4% of all adults, which can only be true if at least half of The Sun’s
readers do not read the News of the World, and vice versa. Given that half of
all adults — according to NRS — do not read a newspaper at all, the Ofcom
calculation implies that 60% of all people who read a newspaper read a News
Corp tltle
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The 1 million readership attributed to the Lebedev Foundation is even more -
puzzling, as The Independent has a readership of 550,000, and the
Independent on Sunday a readership of 590,000: it would appear that almost
nobody reads both papers.

Ofcom excluded the Evenlng Standard from its Lebedev numbers so that
cannot be the answer. In the absence of any other explanation, it is hard to
understand these and many other Kantar figures, unless — perhaps — the
published NRS reach statistics have been inflated by extending the period (24
hours after publication, according to NRS) qualifying as “readership”.

The likelihood, of course, is that such an extension would only apply to non-
news elements in the newspapers: for as Ofcom notes in paragraph 3.5,
“newspapers are not solely devoted to the reporting of news”. What else is ,
there? According to Ofcom, there is “content based on in-depth d|scussmns

and oplnlonated commentary”.

In reality, there is much more: the puzzles, fashion, cookery, travel, investment
advice, TV listings, reviews, agony aunts, features, gardening, property pages,
readers’ letters, and so on that constitute the bundled product we call
“newspapers”. o / ’ '

Last week, The Sunday Times (according to NRS, the newspaper on which
readers spent by far the most time) contained the equivalent of 504 A4-size
pages. 30 were devoted to national and international neWs' A further 52

pages came in the shape of sport and business sections, whtch NRS tells usare
read by less than 60% of ”readers” of The Sunday Times. Even allowmg these
sections full “news” vaIue (and note that Ofcom excludes “sports news
programmes’ from its deflnltlon of news for v reach) and discounting
advertising pages by 90%, actual news content accounted for less than 23% of
all pages.

In recent weeks, the “news” proportion of The Sunday Telegraph has been as
low as 15% and never albove 30%. The same applies to the Saturday editions
of both the Daily Telegraph and The Times (which are read for Io_hger than the
Monday to Friday editions): this week, “news” comprised 15% of content, or
less than 90 oages out of nearly 600. Clearly, the reach of newspaper groups

reported in the Ofcom table — even if it were fully explained — cannot be

5
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reasonably presented as equlvalent to the reach of their news pages. Research
from North America has shown that as many as a thlrd of newspaper readers
never look at the news pages. '

Ken Goldstein, president of Communicationsl\/lanageme,nt Inc of Winhipeg,
argues that the same criticism can be applied to the data for online reach and
con'sumptlon, taken from Nielsen by Ofcom. The prominence in the top 50
websites of news providers does not equate to site visits being news
consumption. The Daily Mail and the BBC, which are easily the leading two
sites included in the sample, both offer a large proportion of feature material
(though the BBC s in the process o.f reducing the entertainment element in its
website). As it happens, the role of the internet in the Ofcom analysis is too
‘small to make it worthwhile to attempt a systemic adjustment: but the point
made is almost certainly correct.

The simple fact is that “newspaper” reach for certain, and online reach in all
probability, is not the equivalent of “TV news” reach: presenting it as such is
just as erroneous as the comparison between “Sky News radio” reach and “TV
news” reach. It follows that the 51% reach for Sky News and News Corp
combined, calculated by Ofcom, is unlikely to be correct. Figure 1is not what a
regulator which styles itself “evidence-based” should be including in a report.

Consumption

- Fortunately, actual news consbmption is an easier currency to measure across
‘me’dla. BARB provides details of the minutes of TV news consumption per
- head per day; it'is possible roughly to estimate the proportion of daily radio
listening'measured by RAJAR that is attributable to news; NRS measures both
readership and minutes spent on newspapers; and Nielsen has estimates of
online consumption. '

HoWever Ofcom’s attempt (Figure 26 of page 59) to assemble the four
elementsin a smgle diagram — the most crucial i in the whole report —falls into
a number of traps. Ofcom does not prowde the raw figures it used: but the

' percentages it has calculated give us a clue as to its methodology ~ Wthh turns
out to be not even the biggest problem presented by Flgure 26.
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On TV news consumption, as with reach, Ofcom chooses to attribute the Sky

- News production, News on Five, to Sky NeWs, rather than to Channel 5, which
is responsible for it in legal, contractual and regulatory terms — something
Ofcom is fully aware of, as the licensor of Channel 5. {f there were any

problem with Channel 5's news output, Ofcom would be straight on to Channel
5, and would not even pick up the phone to Sky News.

The legal issue is: who has control? Having commissioned News on Five
(originally from ITN) when launched the channel, | had no doubt that my
Head of News was always in editorial control, and accountable to me (through
the Director of Programmes) as Chief Executive. In due course, the ITN-
employee who was the editor of News on Five moved to Five as an employee,
and his successor accounted to him on a daily basis. Inevitably, newsgathering
was undertaken by the supplier, but the news agenda, together with fhe
content and running order of the news bulletins, was a joint decision.

It was absolutely not my experience that — in Ofcom’s words — “there was little
scope for editorial adjustment by the retailer”. The implication that, <:urrently,.w
the Sky News editor responsible for delivering News on Five checks with News
Corp what to include in each bulletin, while the broadcaster stands helplessly
by, is wrong. Given Ofcom’s concession that the Competltlon Commission, in
assessing the concept of wholesale news supply, concluded that there was
“some degree of shared editorial influence”, itis hard to understand Ofcom’s
decision to attribute the output of Five News 100% to the Sky News column. |

There is a further legal puzzle. The 2002 Enterprise Act is clear as to what
constitutes a media enterprisé: either a broadcaster or a newspaper publisher.
The Ofcom report makes clear that if Sky News were not itself a media
enterprise — in other words, a broadcaster in its own right — then its wholesale
supply of news would not be relevant to the public interest inquiry.

It follows that if Sky News were to hand back its Ofcom broadcast licencé», and
operate in the UK solely as an online service, it could retain its non-UK
broadcast services, and its wholesale supply contracts, without there bemg any
basis for a public interest intervention by the Secretary of State. Yet because
Sky News is a broadcast service, Ofcom feels able to attribute 100% of Channel
5’s news output (along with commercial radio news, irrespective of the use of

7.
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~ other sources and the active compilation of bulletins by radio stations
themselves) to Sky News. |

An illustration of the difficulty presented by the Ofcom approach is that if ITN —
which is a wholesale supplier that does not qualify as a broadcaster — were to |
be taken over by the Daily Mail, currently a 20% shareholder, and then won
back the supply contracts to Channel 5 and commercial radio currently held by

~ Sky News, the merged enterprise would — according to Ofcom’s methodology —
suddenlyjump from a 9% control of consumed news to 22%. Yet such a
transaction would fall entirely outside the framework of the legislation,
suggesting that either the Act is badly drafted, or that Ofcom’s methodoldgy is
faulty, or that there would be nothing to worry about (or possibly all'three).

If we move to the newspaper side of the consumption diagram, we find that
Ofcom has —as in the reach section — counted the full weight of minutes
reading newspapers as if these were spent consuming news, on the basis that
“one minute of TV national news consumption is e‘quivalent to one minute of
reading a newspaper” (note 124): an unsustalnable position, in the light of
actual newspaper content.

Could Ofcom —without saying so — be working on the assum‘ptioﬁ that
newyspapers are read with real concentration, whereas many people do other
things whilst watching TV? Unfortunately, Ofcom itself had disposed of this
argument in a massive research exercise last year, which included the finding »
that 83% of all TV viewing is “solus” (that is, not accompanied by any other
media activity), whereas only 71% of reading print is “solus”.

The questian is: what level of discount should be applied to the newspaper
consumption figures to make them comparable to the TV news consumption
minutes? It seems that a figure of 50% would be conservative: a minimum
reflection of the very different experiences being measured as between
“viewing TV news” and ”reading‘newspapers”, and a discount level used by the
German regulator, KEK in a \similar situation recently. .

It should be noted that Ofcom’s focus on “national” newspapers (which
happens to catch all News Corp titles) excludes great swathes Qf newspaper
‘publication covering national and international news, but not nationally

~ distributed. T hat the Yorkshire Post, The Scotsman and the Evening Standard
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also cover issues at a more local level does not invalidate their national and
international content. ‘Metro’sjreadership is not far below that of the Daily
Mirror/Record, and the Evening Standard’s is not far short of that for The
Times. 3.5 million people read a regional evening paper every weekday; 7.5
million a regional mo'irning paper; 10 million a paid-for local weekly; 17 million
a free local weekly: their combined readership is as large as that for the so-
called national titles, but is excluded from Ofcom’s ana‘lysis‘.

Audience reliance on news sources

The significance of these omissions is underlined when we move on to the
‘third element in the Ofcom guidance: audience reliance on different news
media. Here the report provides startling—and seemingly decisive — evidence.

In 2009, asin previous years, Ofcom asked a very large sample of regular news
consumers which source they relied upon most. 73% plumped for TV; 8% for
newspapers (including, to some extent, the categories of newspaper just
described that Ofcom excluded); 7% for radio; and 7% for online. These
proportions have changed little over the years. Likewise (see parégraph'4;32),

" 29% reported that their only source of news was TV, compared with 6% for
newspapers, 3% for radio and 5% online. Some of this differential may be on
account of perceptions of bias: 56% think newspapers ,é’te biased, but only 22%
- say that of TV. | ' '

Ofcom also cites another piece of recent research, on cross-media behaviour,

- which asked similar questions, but in a different order and with different |

‘emphases. The results were 63:14:10:10 — slightly less stark than the 73:8:7:7,
but surely of high significance. These findin‘gs strongly suggest up-weighting '
the reported minutes watching TV news, or re-allocating all consumption -
accordiﬁng to these “reliance” ratios (it would then no longer be necessary to
discount minutes reading non-news in newspapers, as the actual level of news
in newspapers would have been factored in). | '

Mr Goldstein of CMI takes the view that, if Ofcom is conducting an inquiry
based on the potential detrimental effects of a merger’s undue influence on
consumers of news, and the views of those consumers in terms of reliance on
sources are established and robust, it must make sense to take those views

MOD300004865



For Distribution to CPs

fully into account — rather than discard them whilst claiming to act on behalf of
these very consumers. He has compiled the following table:

Media “weights”

Media “weights”

B

Audience | based on Figure 6 on | based on footnote 54
shares page 29 of Ofcom on page 28 of Ofcom
within the | report: report:
medium Audience Audience
based on | %saying | shares | %saying shares
Figure 26, | medium | weighted | medium | weighted
Media page 59 is “main by is “main by
of Ofcom | source of | “source of | source of | “source of
report news” news” % news” news” %
News Corp. 34.2% 2.74% 4.79%
DMGT 22.8% 1.82% 3.19%
Trinity Mirror 11.9% 0.95% 1.67%
Telegraph 10.4% 0.83% 1.46%
Northern and Shell 10.2% 0.82% 1.43%
‘Guardian 6.5% 0.52% 0.91%
- Lebedev 2.5%

Sky {as news supplier)

BBC

‘News Corp.

DMGT .
Trinity Mirror 0.00%
Northern & Shell 0.00%
Telegraph 1.25%
Guardian 1.25%
| Lebedev 0.00%
Pearson 0.00%
Sky ~ 0.00%
BBC 46.30%
ITN 10.96%
Sky 5.73%
{af which Five 22.6%) (1.29%)
TOTALS 100.00% 100% 100.00%
BBC 61.40% 57.37%
(TN v 12.70% 10.96%
News Corp 3.62% 6.04%
Sky 8.52% 8.41%
sky + News Corp. 12.14% 14.45%
8.76% 10.48%

Sky/NC minus wholesale
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As a cross-check, | re-worked Ofcom Figure 26 on page 59, adjusting

in three ways: dowri-weighting newspapers ’by 50%; separating
wholesale news supply; and up-weighting TV by 50%:

Ofcom 1 (before changes)

News consumption: percentage of minutes per head per day

Company Papers Radio TV  Online

Sky 67 24
Channel 5 0.7
News Corp 13.8 0.1

[News Corp/Sky 13.8 67 31 0.1

- BBC 183 249 03
w o | a8
Chénne! 4 R 1.1
DMGT 92 02

| T Mirror 4.~8  :

,Télegraph‘ | 42 0.1
N and'SheH 471
Guardian 2.6 o 0.1
Indy . 1.0
Pearson N | 0.6 |
Total 403 250 339 0.8
11 .

Total
9.1
0.7

13.9
23.7]
43.5
4.8
1.1
9.4
4.8
43
4.1
2.7
1.0
0.6

100%
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Ofcom 2 (after changes)

Company Papers Radio TV " Online Total

Sky - 4.51 451
News Corp 5.45 _’ 007 552
[News Corp/Sky 5.45 451 007 10.03]
BBC | 1446 4677 025 6148
v | 9.02 902
Channeld - | 208 208
IRN / 529 529
- DMGT | 3.53' 0.17 3.8
T Mirror | - 1.89 \ ~1.89
Telegraph 166 - 007 - 173
‘Nand Shell- 1.62 | N 162
Channel5 | - 1.32 132
Guardian | 1.03A | | 0.07 1.1 |
Indy 0.4 - 04
| PearSOn 0.24 - | 0.24

Total 15.92 19.75 63.7 0.63 100%

As can be seen, both in the Goldstein table and my “Ofcom 2”, the share of
news consumption attributable to News Corp is substantially lower than in
Ofcom 1, and the combined share of News Corp and Sky, excluding wholesale
supply, is around 10% - as compared with the 24% in the Ofcom report.

12
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There is a further problem. News Corp already owns 39.1% of BSkyB (and
therefore of Sky News). Ofcom says it has “taken into account” that fact, but
nonetheless fails to attribute any part of the Sky News audience to News Corp
pre-transaction (which would reduce yet-further the supposed impact of the
merger). Ofcom’s justification is that owning 100% of BSkyB would allow News
Corp to run the business entirely to its own commercial agenda. This legal
argument (in marked contrast to Ofcom’s preferenée for “reality” as opposed
to legality where wholesale news supply is concerned) misses the key point:
News Corp has now ~ and has always possessed operational control of
BSkyB, including every aspect of Sky News.

When Ofcom asserts (asit does in paragraph 5.7) that 100% control of BSkyB
“would give News Corp greater power to dismiss the editor of Sky News, it is
wrong. Every editor of Sky News is a'ppointed by the chief executive of BSkyB.
Every chief executive of BSkyB has been nominated by News Corp, and rubber-
stamped by the BSkyB board. News Corp could remove the current editor of
Sky News today, and secure the appointment of his successor even without
the proposed transaction. ‘

Some opponents of the merger have argued that only the presence of the
independerrt directors of BSkyB has prevented News Corp having its evil way
with Sky News. They cite Rupert Murdoch musing that he wished Sky News
were more like Fox News. In fact, there is nothing preventing Murdoch from
transforming Sk{( News, other than sound commercial sense. A version of Fox
News might or might not work in the UK — the US version, available on the Sky
platform has virtually no vrewers — but Sky News is very successful A
Journahstrcally (wmmng the Royal Television Society award for best news
chaninel again this February) and arguably Murdoch's most admired UK
Journahstlc product.

As for the independent directors, there is no evidence that they have ever

- raised at board level any issue to do with Sky News. Indeed, in their
submission to Ofcom in support of the merger, they effectively offered to close
Sky News if that were the only barrier to clearance. ’

13
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Paradoxically, it is News Corp — which launched Sky News and funded it for two
years before Sky was merged with British Satellite Broadcasting in 1990 ~
which has shown the most interest in keeping alive the loss-making service.

There is a further problem with treating the 39.1% as if it had no significance.
It would follow that, if News Corp sold down its stake in News Internatxona!
(which publishes all its UK newspapers), reducing to 39.1% but retaining
editorial control {as with BSkyB), and then used the proceeds to buy 39.1% —
plus editorial control — of the Telegraph Group, the Daily Mail group, Trinity
Mirror and Northern and Shell, it would have secured editorial control of 89%
of UK national newspaper consumption. However, according to Ofcom, there
would be five separate owners of that 89%, and none of them would be News
Corp. There would be no reduction in media plurality, and no grounds for any
intervention under the 2002 Act. Indeed, the current rherger proposal would
also not be subject to a public interest intervention.

Summary

I would expect the key table in the report (Figure 26 on page 59, which is
equivalent to Ofcom 1 above) to come under severe pressure if it were
subjected to detailed scrutiny at any independent review. Contrary to the
report’s cfalm that its conclusions represent “a reasonable belief, on the basis
of the evidence avazlable", it is clear that Ofcom ignored a great deal of
evidence: not only that which was readily available, but also that which Ofcom
itself provided. | |

It failed to present any a ternative ways of measuring TV news reach, including

one variation which reduces Channel 5 reach by 60%. It offered a radio news

- reach figure for Sky News which cannot be correct. Instead of presenting the
published figures for individual newspaper reach, it offering a bulked up
estimate for “group reach”, unsupported by any explanatlon and in seeming
conflict with the individ ual reach figures.

On consumption, it treated newspaper readership as if it were news
readership: an approach which substantially over-states the significance of
‘newsp.épers. Despite saying that current affairs as well as news consumption
would be measured, no attempt was made to include the easily measurable TV
- current affairs genre.

14
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On audience reliance on sources, it presented strong evidence of the
paramount significance of TV, and then chose to ignore it.

It also chose to attribute 100% of its estimate of commercial radio news reach
and consumption to Sky News, despite News Corp’s claim that most major
station groups treat Sky News content as an ingredient within, rather than the
whole of, the peak-time bulletins they compile. The News Corp claim also
challenged Ofcom’s estimate of the volume of commercial radio news output,
whether or not it was all attributable to Sky News.

On wholesale news supply,’Ofcom ignored the Competition Commission
_judgment that it involved shared editorial responsibility, and instead attributed
all of Channel 5’s news output to Sky News. |

It wrongly stated that the transaction would allow News Corp to dlsmtss the -
editor of Sky News (a power it has always possessed). Finally, in consistently
discounting the signific‘ance of News Corp’s current stake in BSkyB, it
exaggerated the true effects of the transaction on media plurality. An
extension of that logic would see Ofcom allowing even a massive shift in
control of UK newspapers without recognizing any case for intervention.

The biggest danger for Ofcom is not that it may have made a series of errors
‘and questionable 1udgments It is that all of these errors and judgments
pointed in one direction: to enlarge the significance of the proposed merger,
“and reduce the reported level of BBC dominance. The chances of this having
happened by accident are low. If any lndependent review of the Ofcom report
found support for a charge of bias, it would surely spell the beginning of the
end for Ofcom, whose future status is by no means guaranteed under media’
legislation planned for 2015. ' ‘

Cross-media ownership rules

As part of its report, Ofcom %uggésted that any new legislation should create
additional regulatory powers to intervene in the media market, even in the
absence of a transaction, if there were concerns about plurality. Whatever the
faults of the current legislatfon, the weakness of this report will give politicians
pause before they assign any new authority to Ofcom — or its successor..

15
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My original concern in this whole affair was that a misguided regulatory
intervention into the News Corp/BSkyB transaction might have the effect of
dlscredltmg our regu!atory processes, rather than dislodging the merger. That
' concern remains.

ft is sometimes claimed that our regulatory structure is too weak to counter-
act the influence of News Corp. Yet regulators forced Rupert Murdoch’s exit
from London Weekend Television, rejected his consortium’s application for the
British satellite project, rejected his consortium’s bid for Channel 5, excluded
BSkyB from what became ITV Digital, forced BSkyB to divest most of its shares
in ITV, and have imposed restrictions on BSkyB in relation to platform
ménagement, electronic programme guides, conditional access charges and
wholesale pricing of sports channels. The main cross-media ownership rule —
the 20/20/20 clause - is aimed at News Corp and B‘S‘kyB. '

Yet Ofcom’s new intervention proposal reflects a degree of unease with our
cross-media ownership rules; the current version of which have been in place
in 2003. We seem primarily concerned with national newspapers: yet Ofcom
accepts that diversity of ownership is not equivalent to diversity of opinion.
Moreover, the long-term decline in circulation seems likely to continue, such -
that a 20% threshold in 2003 represents a much higher cirt)u!ation then than it
does now. s it circulation or share which concerns Us? Is circulation anyway
the right test? The Daily Mail/ITN examplé | offered would not be possible if
readership rather than circulation was the test: no newspaper with over 20%
of national newspaper circulation can control the ITV news provider. The Mail -
falls below that threshold in circulation, but not in readership.: |

Finally, what — if anything — should we do about the BBC? The BBC's share of
TV news consumption has grown from 60% to 70% since 2002. The BBC now
controls 71% of the news sources on which consumers place 87% of their
reliance: TV, radio and online. Many, including Ofcom, are relaxed about this
situation, in that the BBC seeks to influence neither votes nor views. But if we
are not concerned about that 71%, why worry about possible combinations of
small fractions of that share in the commercial sector? And if we are
concerned about the 71%, what should be done?

~ David Elstein 27211
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From: , James Firth | ] §

Sent: : 17 March 2011 17: 00 ‘
To: BSKYB
Subject: , Formal Submission from James Firth

What follows is a formal submission to the consultation process from James Firth, a digital rights commentator, data

_management consultant and internet expert. This submission is made with the presumption that the contents of
the submission and identity of the submitter may become public knowledge. A copy of this submission is also
published online here : http://eif. me/dC

James Firth has a 14 year career in IT. He has worked on military and civilian communications projects and is

credited as the sole inventor of patent GB2388282 (EP1359778), a system for managing encryption keys in secure

communications systems, whilst working for Motorola. James created his first wehsite in 1994 and has closely

followed the development of the internet. He has worked for He now writes the blog

www slightlyrightofcentre.com as well as working as a consultant on data management issues. He has been
blished in national media and is a committee member of Digital Surrey, -a knowledge-sharing community for
1sinesses that use the internet.

The viewpoint expressed is that of James Firth, and the official position of his company, Dalton Firth Limited. James
is not speaking for Digital Surrey, or any other organisation mentioned above.

I'm concerned that the proposed buy-out will impact competition and plurality in the online news market, and this
aspect may not have been fully assessed. | therefore urge the Secretary of State to refer this deal for Competmon
Review.

My concerns stem from the estimated 2.5 million broadband subscribers using BSkyB's internet service Sky
Broadband. The proposed deal could put News Corporation in a position to give discounted, bundled or preferential
access for Sky Broadband subscribers to its online news titles; in particular its non-free services such as The Tlmes
News of The World and The Daily (iPad newspaper) :

's dominant position could adversely effect other publishers in the online news sector if News Corporation chose

~ promote News Corporation’s online titles to Sky Broadband customers (so-called "cross-promotion™ deals}. 1t

. also give News Corporation a dominant position in the sale of advertising slots should the company dec1de to
offer cross-media deals providing TV, online and printed newspaper advertlsmg, and this may have an adverse
impact on competltlon in the market for advertising.
The deal might restrict the plurality of news sources accessed by a bulk of Sky Broadband subscribers if, for example,
News Corporation decided to promote its own online news content on its portal services, such as launch pages
provided by default to subscribers of an ISP.

This deal could potentially lead to a closed market of news - TV and o.nline - for BSkyB customers, and provide
serious challenges for other online newspapers looking for new ways to make online journalism pay.

James Firth
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From: \

Sent: 17 March 2011 15:14

To: ' BSKYB

Subject: . BSkyB - News Corp Consultation
Attachments: consultation on BSkyB merger 10.3.11.doc
Follow Up Flag: ' Follow up

Flag Status: Flagged

Dear Sir/Madam

On behalf of BECTU I attach our response to this consultation.

Yours sincerely .

BECTU 373 - 377 Clapham Road, London SW9 9BT TEL: 620 7346 6908. If you are not the
intended addressee of this email, please regard yourself as being under a duty of
confidentiality not to disclose its contents. If you are not a named addressee you. must
not use, disclose, distribute, copy, print or rely on this e-mail. Please use "Reply” to
alert the sender and then delete this message from your system. Opinions, conclusions and
other information in this message that do not relate to the official business of BECTU
shall be understood as neither given nor endorsed by BECTU. Although BECTU routinely
screens for viruses, addressees should scan this email and any attachments for viruses.
BECTU makes no representation or warranty as to the absence of viruses in this email or
any attachments. BECTU may monitor e-mails sent or received. Further communication will
signify your consent to this.

", uis email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
ice supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate
| ﬁmber 2009/09/0052.) In case of problems, please call your organisation’s I'T Helpdesk. ‘
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
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— CONSULTATION ON UNDERTAKINGS FOR
BE (T |J PROPOSED NEWS CORP - BSKYB MERGER:
BECTU SUBMISSION | |

1 BECTU is the trade union for creative, technical and administrative workers in the
audiovisual and live entertainment sectors. With thousands of members working in the
broadcast and mdependent production sectors, we have a close interest in this issue
and made a previous submission to the consultation on the public mterest test in refation

. to this proposed merger.

2 We note that, following reports from Ofcom and OFT, the Secretary of State indicated he
was minded to refer the merger to the Competition Commission, subject to further
discussions. with News Corp on undertakings in lieu of such a referral. We note that
following such discussions the Secretary of State has now indicated he intends to
accept such undertakings in lieu of a referral:

3 We further note that underlying the whole pr’ocess have been concerns about
competition, media pluralism and the public interest ‘in relation to every different
audience in the United Kingdom for there to be a sufficient plurality of persons with
control of the media enterprises serving that audience’. Specific issues emerging in the
public interest consuiltation included: :

- the power of the media not just to reflect but to form opinions

- the sheer size of News Corp in relation to competitors

- the editorially-interventionist approach of Rupert Murdoch

- the need for impartiality in news coverage but also in the selection of issues to
- cover and the setting of the news agenda

- the clearly-attested editorial preferences of Murdoch and News Corp

- the opportunities for cross-subsidy and cross—promotlon '

- THE PROPOSED UNDERTAKINGS

4 We note that the undertakings cover the following points:

- Sky News to be spun-off as an mdependent’ public limited company with shares
distributed among existing Sky shareholders in line with their shareholdings and
News Corp thereby retaining a 39% holding (needing the Secretary of State’s
permission to increase this)

- the new company to have a 10 year carriage agreement and 7 years brand
licensing agreement with News Corp/BSkyB.
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- measures aimed at achieving editorial independenbe an independent chair; a
majority of independent directors with appropriate skills and experience; an
editorial commlttee of the board.

COMPETITIQN

5

7 -

In commenting on the undertakings, we firstly do not accept that competition issues
have been satisfactorily dealt with and that we are dealing solely with issues of media
pluralism and editorial independence. The sheer size and reach of the proposed
merged company gives rise to clear concerns that it would be anti-competitive:

- the merged company would be the largest private media company ever seen in the
UK

- an enlarged News Corp, with an expected turnover of £9b within a few years,

- would have almost double the revenue of the BBC. Its size and scale would

predominate over every other media organisation in the UK. '

- the new combine would reach across all significant media platforms: television,
radio, newspapers, online and ISP — including a customer- base of 10m television
subscribers and a 40% share of the newspaper market.

It would clearly have opportunities on a scale unavailable to any competitor:

- to cross promote News Corp news titles and channels

- to bundle news products with other media services

- to develop integrated riews products for convergent devices and media
- to win wholesale news contracts

- to distort the advertising market with Cros's platform deals |

- to take a dominant position in competing for rights.

If none of this gives Iegitimate grounds for competition concerns: whatever would? -

DEPENDENCE

.8

We do not accept that the proposed new company operatmg Sky News would be, in any
meaningful sense, ‘independent’ :

- the new company would be relatively small, with Sky News as its sole product .

- it would be commercially dependent on News CorplBSkyB for 85% of its revenue
and 25% of its costs

- News Corp would be its largest shareholder as well as the sole funder of Sky News

- there is no guaranteed mechanism for the new company to escape this position of
dependence in the future. :

We note the OF T's view that: ‘Iit's clear that, absent the revenue stream provrded by the

- carriage agreement, Newco is effectively loss-making. As a consequence, absent

renewal on a similar basis, an alternative revenue stream, or being acquired, there is a
real risk that Newco may not survive as envisaged by the [undertakmgs] beyond the
term of the carriage agreement’.
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The proposed spin-off company would have only a formal independence while in reality
remaining deeply dependent on News Corp. Surely the purely formal appearance of
independence should not be enough to negate the need for a referral to the Competition
Commission?

ITORIAL ISSUES

11

13

In the light of the above factors, the measures proposed fo provrde ‘editorial
mdependence appear to us to be completely inadequate. This is especially the case
given News Corp’s previous record of promises of editorial independence and integrity

at the time of earlier takeover deals: notably in relation to The Times and Sunday Times

in 1981 and the Wall Street Journal in 2007. Post-takeover, none of these publications
are considered in any way editorially-independent of the interests of News Corp.

This concern is especially pointed at a time when News Corp companies are subject to
numerous civil actions and to a renewed police investigation concerning illegal phone-
hacking. This context should give pause for thought on the wisdom of accepting the
proposed undertakings without a full process of regulatory scrutrny up to and including
the Competrtron Commission. : :

As a test of the genu‘rneness of News Corp’s commitment to editorial independence, we
note that as late as February this year its position was that it was not willing to undertake
that the chair should be independent. Its subsequent reluctant acceptance of this point
gives us no comfort whatsoever - and nor should it be of any comfort to the Secretary of
State. .

' THE PROCEDURE

14

15

16

We have severe reservations about the procedure foﬂcr)ved by the S_ecretary of State in

“reaching his decision. Given the earlier reports from Ofcom and OFT and given that, on

the basis of these, the Secretary of State was at that point minded fo refer the issue to
the Competition Commission, why was News Corp then allowed the privilege of a series
of private discussions with regulators, without any public scrutiny, leading to the

reluctant and unconvincing undertakings we are now presented with? Why, on an issue

“concerning media pluralism — and thereby our democratic process — was the initial

decrsron in favour of a referral to the Competition Commission not complied with?

The Secretary of State has grven the appearance

- of being prrmarrly concerned to achieve protection from legal challenge for a
controversial decision he may have been predisposed to make in the first place

- of reducing a decision of major public interest to private horse-trading with a very
significant supporter of his Government and his Party

- of seeming to be exceptionally keen and accommodating in order to find a means
of allowing the merger without further regulatory scrutiny.

We therefore believe that in the broader democratic interest of seeking a diverse and
pluralistic media landscape in the UK, the proposed merger should be referred to the
Competrtron Commission.
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WIDER CONCERNS ON MEDIA REGULATION

1 7 We note'and agree with Ofcom's view that ‘the current statutory framework may no
longer be equipped to achieve Parliament’s policy objective of ensuring sufficient
plurality of media ownership’.

- the current framework will only trigger a process of public interest scrutmy if there -
is a specific corporate transaction (eg a merger)

- plurality concerns may well arise not from such a transaction but from the evolution
of the media market eg increasing dominance by a media operator simply by
means of growth in audience and market share.

18 We therefore join Ofcom in urging the Government to undertake a review of the statutory
framework to ensure media pluralism — with particular attention to plurality concerns ‘
which may arise in the absence of a specific corporate transaction. -

CONCLUSION -

19  Wecall on the Secretary of State to refer the proposed merger to the Compeﬁtion
Commission rather than abjectly acceptrng this madequate settlement.

20  We further call on the Government to |nst|tute a broader review of the statutory
framework governing the public interest in media pluralism.

Andy Egan/sivi10 March 2011
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Department for Culture, Media and Sport £44 LULRSPUL atiess
Rt Hon Jeremy Hunt MP London SW1Y 5DH
Secretary of State www.culture.gov.uk

CMS 170083/DC

Ed Richards

Chief Executive 3
Riverside House : department for
2a Southwark Bridge Road - culture, media
LONDON : and sport
SE1 9HA | {® March 2011

® Do &t

NEWS CORP/BSKYB MERGER: UILS

I am forwarding to you copies of the representations made by Slaughter and May
(who represent an alliance of media groups), BT and BECTU in response to the on-
going consultation on the proposed undertakings in lieu offered by News Corporation
on 1 March 2011 (the UlLs). | would be grateful if you would review the advice you
have already given me on the potential impact on media plurality of the proposed
UILs in light of these representations. Please also let me know whether, having
considered these representations, it would be appropnate in your view for the UiLs to
be amended in any respect.

| envisage that my officials will also in due course send you copies of any
other submissions that make material representations with regard to the practical and
financial viability of the proposed UIL, together with a summary of all of the

‘ consultation responses. | would be grateful if you would, in the same way, review

your previous advice and advise whether any amendments to the proposed UIL
would be appropriate in light of such submissions and the summary of responses.

I said in my statement to Parliament that | would be asking Ofcom and OFT to advise
me on the detailed provisions on carriage, brand licensing and certain operation
agreements which are set out in undertakings in fieu. | understand that News Corp is
working on these documents, and | would be grateful for your advice in connection

~ with these contracts in accordance with my previous request for your advice.

g, improving
§ “e ' . A the quality
BA N ’ host governmesst depririnent of fhe ’ of lif e for all

0,4 SAB\&Q . © Ciamanie e tarriluninle Bamee

MOD300004879



For Distribution to CPs

Departmeni for Cutture, Media and Sport

- | said in my statement to Parliament that | would be asking Ofcom and OFT to advise
me on the detailed provisions of the carriage and brand licensing agreements as well
fh operational agreements which are referred to in the proposed UlLs. |
nd that, subject to any amendments that may be necessary in light of the
es to the consultation, News Corporation anticipates that it will be in a
positxon to provide Ofcom and the OFT with copies of drafts of these key documents
for your respective consideration shortly..| would ask you to engage with News -
Corporation as necessary and advise me whether in your view these agreements,
. once finalised, are consistent with the proposed UlLs (as amended, if applicable, to
- take account of the responses to the consultation) and Ofcom’s previous advice with
regard to media plurality. «

I am writing to OFT in similar terms and | would ask that both organisations continue
to work closely together on these questlons

, X’(M gl

Rt Hon Jeremy Hunt MP " o
Secretary of State for Culture, Olympics, Media and Sport

MOD300004880



For Distribution to CPs

Department for Culture, Media and Sport 2-4 Cockspur street = -
Rt Hon Jeremy Hunt MpP London SW1Y 5DH Fax
. Secretary of State www.culture.gov.uk ; o :}8
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CMS 170083/DC

Colette Bowe

Chairman , | , oo
Riverside House | o B ,. ' department for
2a Southwark Bridge Road : ' culture, media
LONDON o : and sport
SE19HA ' |§ March 2011 |

. :})W Csle

NEWS CORP/BSKYB MERGER: UILS

I am forwarding to you copies of the representations made by Slaughter and May
(who represent an alliance of media groups), BT and BECTU in response to the on-
going consultation on the proposed undertakings in lieu offered by News Corporation
on 1 March 2011 (the UlLs). | would be grateful if you would review the advice you
have already given me on the potential impact on media plurality of the proposed
UlLs in fight of these representations. Please also let me know whether, having
considered these representations, it would be appropriate in your view for the UlLs to
be amended in any respect.

vt envisag’e,that my officials will also in due course send you copies of any

‘ other submissions that make material representations with regard to the practical and
financial viability of the proposed UIL, together with a summary of all of the

consultation responses. | would be grateful if you would, in the same way, review

your previous advice and advise whether any amendments to the proposed UIL

would be appropriate in light of such submissions and the summary of rasponses.

| said in my statement to Parliament that | would be asking Ofcom and OFT to advise
me on the detailed provisions on carriage, brand licensing and certain operation
agreements which are set out in undertakings in lieu. | understand that News Corp is
working on these documents, and | would be grateful for your advice in connection
with these contracts in accordance with my previous request for your advice.
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Depértment for Culture, Media and Sport

I'said in my statement to Parliament that | would be asking Ofcom and OFT to advise
me on the detailed provisions of the carriage and brand licensing agreements as well
as certain operational agreements which are referred to in the proposed UlLs. |
understand that, subject to any amendments that may be necessary in light of the
responses to the consultation, News Corporation anticipates that it will be in a
position to provide Ofcom and the OFT with copies of drafts of these key documents
for your respective consideration shortly. | would ask you to engage with News
Corporation as necessary and advise me whether in your view these agreements,
once finalised, are consistent with the proposed UlLs (as amended, if applicable, to
take account of the responses to the consuitahon) and Ofcom’s previous advice with
regard to media plurality. : :

| am writing to OFT in similar tefms and I would ask that both organisations continue
to work closely together on these questions.

: \{yw:r S

Rt Hon Jeremy Hunt MP
Secretary of State for Culture, O!ymplcs, Medla and Sport
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Rt Hon feremy Hunt MP tondon SW1Y 5DH
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Clive Maxwell
Executive Director . .
Office of Fair Trading ' ‘ ~ department for
Fleetbank House ' ' culture, media
2-6 Salisbury Square | and sport
LONDON ECA4Y 8JX : kg March 2011

3@,&4‘ C(adﬁ_
NEWS CORP/BSKYB MERGER: UILS

I am forwarding to you copies of the representations made by Slaughter and May
(who represent an alliance of media groups), BT and BECTU in response to the on-~
going consultation on the proposed undertakings in lieu offered by News Corporation
on 1 March 2011 (the UILs). | would be grateful if you would review the advice you
have already given me on the practical and financial viability of the proposed UlLs in
light of these representations. Please also let me know whether, having considered
these representations, it would be approptiate in your view for the UlLs to

be amended in any respect.

I envisage that my officials will also in due course send you copies of any

other submissions that make material representations with regard to the practical and
financial viability of the proposed UIL, together with a summary of ali of the \
consultation responses. | would be grateful if you would, in the same way, review
your previous advice and advise whether any amendments to the proposed UIL
would be approprlate in light of such submissions and the summary of responses.

| said in my statement to Parltament that | would be asking Ofcom and OFT to advise
me on the detailed provisions of the carriage and brand licensing agreements as well
as certain operational agreements which are referred to in the proposed UlLs. |
understand that, subject to any amendments that may be necessary in fight of the
résponses to the consultation, News Cotporation anticipates that it will be ina
position to provide Ofcom and the OFT with copies of drafts of these key documents

- for your respective consideration shortly. | would ask you to engage with News

- Corporation as necessary and advise me whether in your view these agreements,

eM ‘C‘fvy & p J P I;VC’JIV b .4
| §Wa§ €« e
> © T ok government deparhreind of the

once finalised, are consistent with the proposed UILs (as amended, if applicable, to
take account of the responses to the consultation) and the OFT's previous adwce

- with regard to their practlcal and financial viability.

& Mgy, improving
the quality
O/SABLQ'Q Clsmule: ared Poradumnie Bomor Gf.i_lfif?[ a‘[.[,
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Department for Culture, Media and Sport

| am writing to Ofcom in similar terms and | would ask that both organisations
continue to work closely together on these questions.

VYoo eer

‘Rt Hon Jeremy Hunt MP
Secretary of State for Culture, Olympics, Media and Sport
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From: :

Sent: 18 March 2011 16:47

To: BSKYB

Subject: ' BSkyB-News Corporation Consultation - submission attached
Attachments: . Scan001.PDF

Attached please find a detailed 16 page legal submission written by law firm DLA Piper on behalf of Avaaz.

Please acknowledge receipt of this submission.

AVAAZ <http://Avaaz.org> - the world in action
T..I.

MOD300004885



For Distribution to CPs

DLA PIPER

BSkyB News Corporation Consultation Media Team Your reference
Department for Culture, Media and Sport

2-4 Coxspur Street Qur reference

London
SWI1Y SDH

18 March 20,1 [

By Emaii :
bskyb-newscorp.consultation@culture.gsi.gov.uk -

Dear Sirs

SUBMISSION ON THE DRAFT UNDERTAKINGS IN THE NEWSCORP -
BSKYB MERGER -

On behalf of Avaaz, we would like to submit the following comments in relation to
the Secretary of State's consultation on the proposed acquisition by News Corporation
("NewsCorp") of the remaining 60.90% of British Sky Broadcasting Group Plc

("Sky")

Avaaz is a global citizens network with over 7 million members worldwide and over
500,000 members in the UK. Avaaz has a particular interest in safeguarding
democracy and is keen to ensure media plurality is not compromised in the UK.

I.i ' Executwe Summary

1.1 As concluded by Ofcom and accepted by the Secretary of State, the proposed
: acquisition raises significant public interests concerns. Section 58(2C)

Enterprise Act 2002 (as amended) requires the Secretary of State to consider

in particular "the need, in relation to every different audience in the UK, or in
a particular area or locality in the UK, for there to be a sufficient plurality of
persons with cont‘rol of media enterprises serving that audience."

1.2 This public media consrderatmn is "conicerned primarily with ensuring that
control of media enterprises is not overly concentrated in the hands of a

limited number of persons. It would be a concern for any one person to

control too much of the media because of their ability 1o influence. opinions
and controf the agenda. This broadcasting and cross-media public interest
consideration, therefore, is intended to prevent unacceptable levels of media
and cross-media dominance and ensure a minimum level of plurality. ' This
needs to take into -account the effect not only in terms of number of
enterprises but also of the range of diverse views. For News Corporatxon to
be in a position to add 100% ownership of BSkyB to its holding of 37% of
the UK newspaper market while retaining any degree of control over Sky
News gives one enterprise, and one individual, Mr Rupert Murdoch, too

! DT~ Guidance on the Operation of the Public Interest Merger Provisions refating to newspaper and other tedia
mergers, May 2004, section 7.7 )
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much control of the media because of his ability to influence opinions and
control the agenda. These very serious conicerns warrant an in-depth
investigation by the Competition Commission. (See below Section 2)

The proposed Undertakings in Lieu ("UIL") are not sufficiently robust or
permanent to prevent NewsCorp from exercising a significant degree of
control over Sky News, and require further in-depth consideration by an
expert body such as the Competition Commission, and further opportunities
for third parties to comment on their scope and effect.

Should nevertheless the Secretary of State decide to exercise his discretion
and accept undertakings in lieu of referring the transaction to the Competition

- Commission, then the current UIL are significantly deficient and do not

provide a comprehensive remedy to the public interest concerns identified by
Ofcom and accepted by the Secretary. Set out below are various as to ways in
which they must be strengtliened. I[n particular the UIL mus’t:

1.4.1 protect media plurality on a permanent basis, not. merely for 10
'~ years {see section 3a);

142 protect media p!urality from day one by preventing NewsC6rp
from having any degree of control, even on a temporary basis, by

delaying completion of the acquisition of Sky until Sky News has

been spun off (see section 3b);

143 include the appointment of a Monitoring Trustee to supervise the
negotiations-on the numerous commercial contracts and the spm
off of Sky News (see section 3c¢); -

1.4.4 Regardless of its economic rights in the spun off Newco, impose.

upon NewsCorp limited voting rights fo avoid it having de facto
control over Sky News (see section 3d) ; -

145 ensure that Sky News can become financially independent of
NewsCorp. The terms of all the commercial agreements should
therefore be  improved, including (i) subject to a fair and
reasonable terms and (ii) terminable by Sky News (see section
Je); ' .

14.6 provide for more active monitoring by strengthening the
obligations regarding compliance and reporting on adherence to
the UIL, and set out upfront fixed fmancial penalties for breach
of the [etter and spirit of these UIL to ensure that NewsCorp does
not seek to undermine or circumvent them (see section 3f}; and

1.4.7 impose a hon-compete obligation on NewsCorp so that it cannot
circumvent the UIL and undermine the business of Sky News
. {see section 3g).

AHK/AHKI330868.
UKM/34951587
Ce=tnyation
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2.1

2.2

23

The Proposed Acqmsntlon Should be Referred to the Competition
Commission

We.endorse Ofcom's Initial Repirt on the Public Interest Test dated 31
December 2010 in which Ofcom had particular regard fer the significance
attached by Parliament to media plurality for the functioning of a healthy and
informed democracy (paragraph 1.5). Avaaz is very concerned about the
effect the proposed acquisition will have to reduce media plurality in the UK.

- Whether directly or indirectly NewsCorp should not be in a position to

exercise control aver Sky News, nor be able in anyway to determine its
commercial strategy or editorial po’]icy.

2(a) The increase front 39% to 100% ownership does affect the level of

control and hence plurality of the media.

NewsCorp contends that Ofcom does not take account of Sky's existing links
with [NewsCorp]™ refetring to the fact that “in Sky/ITV, [NewsCorp] was
already assumed to have control/material influence over Sky and no concern
about plurality was identified"’.

Regardless of whether NewsCorp's exnstmg 39% shareholding already gave it
a level of control over the Sky Group, it is evident that if the proposed
acquisition was aflowed to proceed giving NewsCorp 100% ownership of

“shares in Sky (mcludmg Sky News), this would significantly change the way

the Sky business, and in particular Sky News, would operate. Full control
would allow NewsCorp to take decisions involving Sky News which are in
the exclusive commercial interests of NewsCorp and this would result in a
reduction in the number of persons with control over media enterprises in the
UK, with Sky ceasing to be a distinet media enterprise. There are numerous

- examples, both under the EC Merger Regulation 2004 and the UK Enterprise
- Act 2002 which makes it quite clear that there is a distinction to be made in

the degree of control between an entity that may be subject to joint control or
material mﬂuence from one party, and an entity which becomes a wholly
owned subsidiary.! (See further section 3(d) below as to the level of control

NewsCorp will have over Sky News even with the proposed UIL safeguards).

Such a change in the degree of control is recognised as capable of having an

effect on competition, and therefore also capable of affecting media plurality.
- As the EC Commission noted in ICI/Tioxide - "Decisive influence exercised

singly is substaniially different to the decisive influence exercised jointly,
since the latter has to take into account the potentially di ffererzt interests of
the other party or parties concerned”

Seclmn 5 {&) of News Corporation’s Submission to the Secretary of State for Cu!ture Oiymprcs Media and Sport,
dated 14 January 2011,

1b1d. section 8.7(iv)

4 Para 3.2.15 - 3.2.16 of the Merger Assessment Guidelines, OFT 1254 of September 2010 and paras (.53 and 64 of the
OFT's Report i Acquisition by British Sky Broadeasting Group ple of 3 ¥1.9% in [TV plc of 27 Aprit 2007.

3 Commission Decision of 28.11.1990, Case Mo 1VIM/023 - ICH Tioxide. para2.

Caontinuation
18 March 20
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2.5

2.6

27

2.8

2.9

Whereas currently as a matter of company law alf the directors of Sky have a
duty to promote the success of the company, for the benefit of the
shareholders as a whole®, once it is a wholly owned subsidiary the interests of
NewsCorp would be affecting the strategy.

Furthermore, as a listed company, Sky is currently under an obligation to
treat all shareholders equally and to ensure that certain transactions with
NewsCorp are carried out on terms that are. fair and reasonable to
sharehofders as a whole, and in the case of larger transactlons seek the prior
approval of mmenty shareholders for such transactions.’

With sole control, NewsCorp would be in a position to take decisions without
any regard for other shareholders regarding, for example, a decision to offer
new types of services (e.g. branching out into other types of mediaj or to shut
down part of its operations or make journalists or other 1mportant staff

-redundant and replacing them with individuals with a particular view or

agenda

As a matter of fact, NewsCorp existing mmon’cy shareholding means that it
only has limited influence over the appointment of Sky's management. As at
the end of the last financial year, there were 5 out of total of 14 of Sky's

Directors that were reported as being employees or former employees of

News Corporation,® However if NewsCorp were to have 100% control and
ownership then NewsCorp could unilaterally dismiss and appomt all of the
management of Sky and/or Sky News. : :

Therefore. NewsCorp's arguments. that the 'pmposad transaction does not
change the sfatus quo regarding plurality in the media are irrelevant and has
been, we would submit, correctly disregarded by Ofcom-and the OFT.

2(b} Substantial Effect of the Proposed Acquisition on Media Plurality

‘Asis abundantly clear from the results of Ofcom's review of the industry, the

proposed transaction would put NewsCorp as the sole media enterprise with

‘significant market shares across all four platforms (television, radio, press

and online).” Post transaction, at a wholesale level, NewsCorp would be the
largest (of eight) newspaper provider, the third largest (of three) TV news
provider, the second (of two) largest Provider of radio news content, and one
of the top five online news providers.

s UK Compam'es Act 2066, section 172
7 UK Listing Rues

8 Sky's Annual Review 2010, page 38.

4 L : ) v :
The BBC is active across only 3 platforms - it does not have the significant share of newspapers that NewsCorp:

has. Furthermore the BBC i not-a commercial enterprise - see further section 2(c ) below)

(LR, - s " cxal}
Ofcom Report on public interest test on the proposed acquisition of British Sky Broadcasting Group Pic by News

- Corporation , 31 December 20010, (hereafier the "Ofcom Report”) para. 5.22 and footnote 121.

AHK/AHK/33086¢
UKM/34951587
Ce=tinyatior
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2.10  Furthermore, as determined by Ofcom, the proposed acquisition would see

2.11

212

2.13

NewsCorp consolidated its second place in terms of news consumptior (rising
from 14% to 24% including wholesale news provisions). Although the BBC
will remain the market leader (with a 44% share news consumFtion), the next
largest commercial media enterprise is- DMGT with 9%."' The news
consumption analysis is useful in that it provides an overview of cross-media
usage from a consumer’s perspective, however it does not take into account
the varying ability of different media to influence opinion, and we would
argue that the role and scope of the BBC is very different from that of
commercial enterprises (see further below at section 2(c))-

Furthermore, in terms of providers of news and current affairs across media
platforms, while the BBC may have the largest share, representing 37% of
total references, ITN, NewsCorp and Sky News currently constitute the
second largest group of providers, with Sky News having a particular
strength, since building its presence in retail and wholesale news provision.

As noted in the Ofcom Report, the effect of the proposed acquisition . is to
bring together one of the three main providers of TV news with the largest
provider of newspapers in the UK. It is this cross-media ownership which is

+ the critical issue in this proposed transaction and gives rise to the concerns

about its effect on the provision of news at the wholesale level - and therefore
ultimately on the reduction in the diversity of news stories and opinions. The
effect on the relevant share of references and reach would be significant.
Furthermore, in the provision of wholesale news:

2.12.1 the proposed acquisition would result in Sky ceasing to be a
distinct media enterprise, reducing the number of main group
news providers from. three to two (ITN and NewsCorp/Sky
News) in both share and reach terms. This would be particularly
~marked in wholesale néws provision. ‘

2.122°  the proposed acquisition would result in the combination of the
second and fourth largest providers based on Ofcom's research

into "share of all references for all news providers". This would
give NewsCorp a 10% rise in the ability te influence news

content. Furthermore, NewsCorp's reach as a percentage gf
regular news consumers would also increase from 32% to 51%°,
i.e. a majority of the UK consumer market. :

As concluded by Ofcom, and acéepfed by the Secretary of State if NewsCorp

were to acquire sole control over Sky and Sky news, the resulting presence
across all four platforms; its share of news references and reach would be
significant and raises public interest concerns as to the remaining plurality of

media. This concern is not lessened simply because the BBC remains a

strong player in the UK market.

i Ofcom Report . para 1.25

2 Ofcom Report, para (.32

" Continuation
18 March 20°
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2.14

2.15

2.16

2.17

2.18

Z(E ) BBC v. NewsCorp

One particular feature of the UK market is that the BBC remains the main
provider of news. However, what is clear is that the proposed acquisition
would propel the combined group (NewsCorp and Sky) into second place,
and the market leader in the commercial sphere. As noted in the Ofcom
Report,” the BBC is a public entity with entirely different set of objectives
and legal framework within which it must operate.

What the proposed transaction does is to increase the control one ‘controtling
proprietor’ has over the collection, analysis and dissemination of news in the
UK, which will not necessarily be effectively challenged by the BBC. In
terms of commercial objectives, or content and scope of services offered a
private commercial enterprise is much more flexible. Similarly the ability to
respond to market developments and the time taken to implement a new
strategy is much quicker for a commercial enterprise compared to a public
undertaking like the BBC. The proposed acquisition will have a substantial
effect on the competitive dynamics between the remaining commercial

 enterprises, and the demise of Sky News in the independent segment of the

market will have severe consequences for media plural ity.

2(d) The praposed fransaction raises suffi czentl_'y Serious concerus to
warrant an in-depth analysis by the Competmon Commission

In view of the umque cross-media position, with a significant presence in all
media platforms, the proposed acquisition will have an effect on news content

in the UK, and media plurality. Given the degree of control exercised byA

Rupert Murdoch as "controlling proprietor” over NewsCorp, if this control is
allowed to extended to Sky News, this would mean that the largest
commercial news provider in the UK would be ultimately controlled by one
individual, and therefore UK news will be unduly influenced by the political
motivations and economic concerns of one individual. It is therefore clear
that the proposed acquisition changes the media landscape and raises

significant issues regarding media plurality which require an in-depth

analysxs by the Compet;txon Commission.

A month of negotiations behind eiosed doors between NewsCorp and the
Secretary of State and the OF T, with then just 17 days for public consultation
on complex and novel UIL is insufficient time to take into account the very
significant public concerns expresses both by the 58,700 individuals who
have made submissions to Ofcom."

We would therefore urge the Secretary of State to reconsider his acceptance
of the draft undertakings and refer the proposed transaction to the
Competition Commission for an in-depth investigation both of the plurality of
media issues and the viability of the proposed remedies.

3
! Ofcom Report, para 135

14 .
Paragraplt 1.6 of the Ofcom Report.

AHKIAHK/33086¢
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3.1

32

33

34

3.5

- 3.6

If nevertheless the Secretary of State decides nof to refer the proposed
acquisition to the Competition Commission, substantial amendments are
required in order to properly ensure media plurality is safeguarded with
robust UIL that provide a vtab!e solution for the long term, and not just for
the short term.

Comments on the Proposed Draft Undertakings

Our comments are based on the proposed undertakings in lieu published on 3
March 2011 (the "UIL") unless otherwise indicated.

3{(a} The concerns raised require a long term solution

The acquisition of sole control over Sky will result in permanent change to
structure of the media industry. As is the case when the OFT accept
undertakings in lieu of a reference under the Enterprise Act to address
competition concerns in a merger, regard must be had to achieve as
comprehensive a soiutlcm as is reasonable and practicable fo address the
concern identified"®, In view of the concerns. raised about the transaction's
effect on media plurality, the UIL need to be easy to implemented and
prowde a clean cut remedy to the concerns identified by the Secretary of
State, Ofcom and the OFT on a permanent basis.

As drafted the UIL do not even attempt to address the effect of the permanent
change to the market. The undertakings are, as stated by the OFT "unlikely to

be practically and fi Snancially viable over the long term".'® The UIL fail to |
- oblige a continued separation between NewsCorp and Sky News. .

At paragraph 6.1, the UIL provide that NewsCorp shal] not, for a period of 10
years, acquire additional shares in Newco, except with the prlor written
consent of the Seeretary of State.

Firstly, we see no reason why (even with 'consent) it should be open to
NewsCorp to be allowed to acquire additional shares in Sky News during the
first 10 years. It is unlikely that the industry will change so significantly
during this period to assuage concerns about market plurality. Sky News
needs to be given time to develop independently, and this will be significantly
hampered if there is a threat it could still be acquired by NewsCorp at some
future date.

Secondly, there is no logical reason why this obligation should be limited to
10 years. This obligation can easily be changed into one of unlimited
duration, such that any further acquisition by NewsCorp will always be
reported and checked against its potential effect on media plurality. .

3 Enterprise Act 2002, section 73.
* 06 TS fetter to The Rt Hon. Jeremy Hunt, MP dated | March 2011 setting out their advice on the undertakings in

- hey.

" Continuation
48 March 20
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3.8

3.10

3.1

3.12

There are plenty of examples of undertakings entered into by the OFT or the -
Competrtxon Commission requiring compames not to acqutre or reacquire
shares in other companies without prior written consent.!” By imposing this
obligation for an unlimited duration, it would at least ensure that NewsCorp
does not acquire Sky News the day after the 10 years have expired, but rather
oblige NewsCorp to justify any increase in its shareholding on the basis that
market circumstances have changed sufficiently for such an acqu1smon to no
longer give rise to any public interest concerus.

Should the market have changed sufficiently at some point in the future, or an
acquisition of additional shares clearly no longer be against public interest,

then NewsCorp would always have the option to apply to the OFT to have

these undertakings amended or withdrawn. However, such amendment or
withdrawal would only be possibie following a review of the market and
should explicitly include a review of the potential effect on plurality of the
media.

Furthermore, the UIL propose that the Carriage Agreement between Sky and
Newco will be entered into for 1G years. This will have significant effect on

the financial viability of Sky News and its expiry would effectively terminate -

its ability to continue competing in the market. Further consideration should
be given as to whether this duration is appropriate. Given the complexity and
likely impact of this agreement on Sky News we submit this is something far
more appropnate for the Competition Commission to consider in more detaﬂ

3(b) Media Pluralny must be protected from d’ay one, even wiule Sky
news is bemg prepared for the Spin off

NewsCorp is proposing to spin off - the Sky WNews business into an
independent English public limited company, Newco, the shares of which
will be publicly traded, It has agreed to an obligation "fo do so as soon as
reasonably practicable following the Closing Date and in event within nine
months, subject to any agreed time extension”. The shares in Newco are to be
distributed to the sharcholders of Sky in the same proportions as their
shareholding in Sky, resulting in NewsCorp retammg a 39.1% share in the
spun off Sky News.

How the spin off is managed and how long it takes to occur will have an
impact on media plurality, not only in the short term - but could also have a
detrimental effect on Sky News on the longer term if certain standard steps

_(often imposed by competition regulators) are not taken to protect it.

We note that NewsCorp has been given a significant amount of time to spin
off the Sky News business. If media plurality is to be protected effectively
from the beginning Sky News should be spun off before NewsCorp

7 The staridasd text in Dwestment undertakings by the Competition Commission is "These undertakings shail be in
Jorce until such time as they are varied, released or superseded under the [Enterprise} Act™ See, for example,
Notice of acceptance of final underiakings pursuant to Section 82 and Schedule 18 o the Enterprise Act 2002 in
Campleted acquisition by Magcuarte UK Broadcust Ventures Lid of National Grid Wireless Group. March 2008.
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completes on the proposed acquisition of Sky and gains control of the entire

Sky business including Sky News.

Given that Sky News is currently an integrated subsidiary within the Sky
Group, this would have the added benefit that NewsCorp would apply the
same diligence and timeliness in trying to ensure the Spin off occurs as on the
acquisition of Sky, and it would not be dtstracﬂted by the completion of its
own acquisition of the Sky Gmup

Thls would also avoid Sky News ever coming under the total control of
NewsCorp, during which time it could still be affected both financially and
commercially in a way that could affect its business even after the spin off.

It also means that if, for whatever reason, NewsCorp is unable to fulfil this
obligation, regardless of whether it is as a result of its own actions or actions

it has failed to take, or as a result of force majeure events in the market place,

media plurality will be protected and the busmesses (NewsCorp and Sky) will
not have been integrated.

We would also suggest that if and when Sky accepts the offer from
well. -

Finally, in order to increase the certainty that the spin off will actually take
pldce, we would submit that the majority of the existing Sky shareholders
should provide the Secretary of State with a "commiitment in principle to
purchase the Newco shares”. It is standard practice for the OFT to require an

"upfront buyer” for a business to be divested in accordance with undertakings

in lieu where there is any uncertainty as to whether such dlvestment would

occur. A similar certamty is required in this instance.

The UIL provide some guidance as to what NewsCorp can and cannot be

doing in the interim period before the Spin off occurs. These provisions need

to be strengthened further.

A new paragraph 8.1(ii) should be.inserted ensuringthat .

"NewsCorp does not take any action which nght prejudzce or

impede the spin off of Sky News."”
The current paragraph 8.1(iii) should be amended as follows:

"The Sky News Business is maintained and preserved [insert:

including facilities and goodwz[l] and is run in the ordznarym

course; ]"

Paragraph 8.1(viii) should be expanded to include a non-solicitation provision
which covers the period between Closing Date and spin off. Currently

paragraph 4.2 UIL which includes a non-solicitation provision only applies’

once spin off has occurred. However, clearly it is equally important that
neither NewsCorp nor Sky seek to solicit key employees of Sky News during

NewsCorp it should be prepared to sign up to these draﬁ undertakmgs as

UKM/349D150 ¢
Continuatior
© 18 March 20
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the interim period as the Sky News business is being transferred into Newco
and listed.

3(c)  Appointment of a Monitoring Trustee

The Spin off requires separation of Sky News from the current Sky Group
and includes numerous intra group arrangements which will need to remain in
place on a workable basis. The UIL provide that a Schedule of Assets is to be
provided to the Secretary of State prior to the Effective Date. In view of this
fact; it is essential to ensure that Sky News has all the necessary assets,
personnel and commercial agreeménts in place to operate as a news prowder
It is naive and unreasonable to assume that the Secretary of State will be in a
position to verify whether this is the case.

Furthermore, there is a commercial incentive for NewsCorp and Sky to
transfer as little as possible of the Sky News assets ta Newco.

Therefore there should be an overriding obligation that if, within the first year
of the spin off, Sky News realises that certain of the assets that it should have
transferred to it were not, it.can still require those assets to be transferred.

Normally in similar situations the ECiCommission and the OFT will insist on
the appointment of a Monitoring Trustee to supervise the divestment is made
on a timely basis and properly carried out. We are therefore very surprised.
that the spin off is not subject to a Monitoring Trustee as would t?/pically

. occur in a merger situation which gives rise to competition concerns.” There

is sufficient expertise and experience within the OFT for provisions re!atmg
to a Memtormg Trustee to be included in these undertakings. Such a
Monitoring Trustee would then be in a position to monitor much more c:losely

on a day-to-day basis that the proper steps are prompﬂy taken to spin off

Newco.

The Monitoring Frustee should be required to report on a re,gulér basis to the
Secretary of State and/or the OFT, so that steps might be taken if the spin off
is being unduly delayed, particularly if this is due to NewsCorp's action.

We note that some effort has been made to include details of a number of the
key commercial agreements between Sky News and third parties and between
Sky and Newco. Putting in place a Monitoring Trustee is standard practice
and would help ensure that Sky News executives have an independent third
party to assist them should there be any difficulties in negotiating the terms
and conditions of obtaining the relevant assets.

‘While we note that in many instances the agreements are subject to the

approval of the Secretary of State prior to the Effective Date, we would argue
that the Secretary of State and his department would have little or no prior
experience on similar issues, and that therefore it would be much more

Scc for exaraple, The Best Pracuce Guidelines: The Commisston’s Model Texis for Divestiure C' ommitients and
the Trustee Mandate under the EC Merger }?eguianon May 2003.
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3.30
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prudent and effective to oblige NewsCorp to appoint and pay for a
Monitoring Trustee, such Monitoring Trustee being an individual or
organisation which has extensive prior experience of equivalent situations.

3(d) Corporate Governance- effecttvely lmzttmg NewsCorp s comral
over Sky News

We note that NewsCorp will be subject to a voting limitation of 37.19% of
the total votes of Newco on substantially the same terms as currently apply in
relation to Sky pursuant to the voting agreement dated 21 September 2005 (as
amended by a Memorandum dated 19 October 2005). As far as we have been
able to establish, these two Sky documents are not available in the public
domain and therefore the public consultation is inadequate as interested third
parties are not able to verify to what extent there is any genuine voting
limitation on NewsCorp.

Furthermore, irrespective of the economic interest that NewsCorp Wi;ﬂ have

. in Newco which amounts to 39.1%, there are grave concerns regarding the

voting limitation of only 37.19%. UK law provides that "control” is not
limited to the acquisition of outright voting control, but includes situations
falling short of outright control - distinguishing three levels of control (in
ascending order):

3.30.1 Company A, the acquirer, [here NewsCorp] may acquire the
© . ability materially to influence the policy of Company B, the
target [here Sky News] (known as "material influence”) -

3.30.2 Company A may acquire the ability to control the policy of
Company B (known as de facto control); and

3.303 Company A may- acqu:re a controllmg interest in Company B

(known as "de jure" or "legal” controt).!”® This generally means a
shareholding of more than 50% of the votmg rlghts ina

company.

In conside’ring whether a transaction raises competition concerns, the
Authorities have been given the discretion to treat material influence and de

facto control as equivalent to legal control.”” We would argue the same
applies to the public interest concems such as media p!urahty

Under the UILs it is proposed that NewsCorp will have voting rights of
37.19% in Sky News. This gives it de facto controf over Sky News. Just
because NewsCorp currently has some degree of material influence/controf

over Sky does not mean it should be allowed to retain the same level of

shareholding post Spin off, as the degree of control that shareholding gives it
will change as a result of the proposed transaction.

o Section 26 of the Enterprise Act 2002

See Competition Appeal Tribunal (CAT) Judgement in BSkyB v. the CC and the 5ecrerary of State and Virgin
Media v. CC and the Secretary of State (Sepiember 2008), para, 104

URNNINII 1V
Continuation *
18 March 20°
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3.35

3.36

3.37

De facto control is “likely to include situations were the acquirer has over
more than half the votes actually cast at a shareholders meeting. It might also
involve situations where an investor's industry expertise leads to its advice
being fo[lowed to a greater extenmt than its shareholding would seem to
warrant"?' As previously determined by the OFT and the EC Commission,
control in listed companies can be achieved with considerably smaller
shareholding, indeed as was found in the Sky/Manchester United case,
material mﬂuence can already occur with 10% of the voting rights in a listed
company.? '

Once Sky News is spun off as Newco, it will be an entirely different and
much smaller media enterprise than the Sky Group. It is therefore likely that
it will attract different shareholders than it might have to date as part of a
wider group. There is no guarantee that the new Sky News shareholders will
be sufficiently strong or interested to vote against NewsCorp if the need
arose. There is therefore a significant risk that just be keeping the same level
of shareholding NewsCorp's control in Newco will de facto still be more than
it currently has over Sky.

With the bp’otential for weak remainirig shareholders and such a significant
level of voting rights, NewsCorp could still set the commercial strategy in the
listed Newco. The proposed corporate governance structure in the UlLs will

- provide some-protection from de facto control by NewsCorp, but it is still

inadequate as it still leaves a significant amount of the commercial strategy
on which NewsCorp can vote. With its large block of voting rights, it will be
able to ensure its desired commercial strategy is adopted.

We would therefore strongly urge the Secretary of State to consider amending
the voting agreement prior to listing to ensure that NewsCorp's own voting
rights are limited to at least below 25% of Ordinary Shares and that any veto
rights it has are limited purely to those required to protect a minority

“investment, as opposed to allowing it to have voting rights which give it the

ability to exercise material influence or control over Newco. In other words,
we believe that NewsCorp could retain the equivalent of the economic rights
it currently has in Sky News (i.e. 39.1%), but that its voting rights should be
limited to below 25% of Ordinary Shares (so that it cannot veto ordinary
resolations) and only have veto rights as are normally accepted to protect a
minority shareholder’s investment, but not such that NewsCorp can veto the
commercial strategy, budget or appointment of senior management of Sky
News.

The principle of editorial independence and integrity in news reporting which
is to be enshrined in the Articles of Association of Newco should not only
relate to Sky News, TV and radio but all related services, including
specifically online services. Moreover given the essential importance of

21 .
OFT and CC merger Assessment Guidelines, September 2010, OFT 1254, section 3.2.13

2 . .
DTl Press release of 9 April 1999 whereby the Secretary of State for Trade & Industry announced his decision to
block the BSkyB/Manchester United merger following the MMC's recommendations, and BSkyB was required to
sell its shareholding down to 9.99% and no directors to avoid having material influence. P/99/305.
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3.39

3.40

3.41

3.42

3.43

adherence to OFCOM'’s broadcasting code (the "Code"), and in particular
those sections dealing with due impartiality, accuracy and the giving of undue
prominence to particular views and opinions (Section Five of the Code) we
would point out that simply including a requirement for adherence to the
Code in Newco's articles of association offers no additional assurance of
compliance whatever. Instead we would suggest a measure to try to reinforce
the importance of adherence to the Code. Options to achieve this might
include an agreement that in addition to any other consequences which would
ordinarily follow, NewsCorp will itself pay a financial penalty of a material
amount (perhaps determined by OFCOM) each time OFCOM makes a
finding that Newco has breached the Code. This should have the effect of
reinforcing in the minds of all the directors of Newco (especially the ones
appointed by NewsCorp) the importance of strict adherence to the Code.

We agree with the UIL proposal that the majority of the board of Newco
should be comprised of Independent Directors. However, given NewsCorp's
proposed 37.19% voting rights in Newco, provisions need to be included

- preventing NewsCorp from being involved in their selection and approval.

We agree with the need for Newco to éstablish a corporate governance and
editorial committee and the proposal set out at paragraph 3.1(viii) UIL, and
the need for a statement to be included in Neweco’s Annual Report on its
activities. However, we also strongly believe that there should be an
obligation for an annual report to be submitted to the OFT or the Secretary of
State for Media, Culture and Sport in order to ensure that the government
actively monitors compliance with the undertakings, given that they raise
such fundamental public interest concerns.

3(e) - Sky News to become financially independent of NewsCorp - the |
- terms of commercial agreements need to be improved

If the Ulls are to amount to a workable remedy, they need to place Sky News
in the position to be a viable business in the long term that can continue to
operate as a news provider. Therefore the terms of all commercial agreements
need to be scrutinised carefully.

We have alfeady suggested that a Monitoring Trustee should be appointéd to
assist in the negotiations regarding all agreements. This is a simple and well
precedented remedy and easy to implement.

(1) The carriage agreement

In relation to the Carriage Agreement which is to be entered into between Sky

and Newco under which the Sky News channels and services will be
provided to Sky on a wholesale basis for distribution by Sky to viewers or
subscribers, we note that the proposed term is limited to 10 years. Further
consideration needs to be given as to whether this is the correct duration for
Sky.

While we agree in principle that the Carriage Agreement should have a fixed
term duration, we would submit that Newco should retain the right to

Continuation -
18 March 20-
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3.45

346

3.47

3.48

3.49

3.50

terminate the Carriage Agreement given an agreed notice (for example, one
year). This would be to enable Sky News to consider alternative long term
strategies and potentially enter into carriage agreements, whether on an
exclusive or non-exclusive basis with competitors of Sky and NewsCorp.

We note that the undertakings do not explicitly state that such Carriage
Agreement will not be exclusive; if Sky News is to be in a position to develop
independently of NewsCorp it must be non-exclusive.

Similarly, there should be an obligation imposed on Sky to ensure that

Newco's terms are no less favourable than those for third parties.
(ii} The Royalty License

We note that Newco will be entering into a Royalty Bearing Brand Licensing
Agreement under which Newco will receive a licence of the Sky News brand
for an initial 7 year term, with an automatic renewal for a further 7 years and
an option to extent for a further 3 years. We believe that the Brand Licensing
Agreement royalty provisions must be subject to a FRAND obligation so that
NewsCorp does not charge Sky News an uneconomical or unfair royalty,
which would signifi canﬂy affect its viability.

Furthermore, while Newco should be permitted to use the Sky News brand,
there should be no obligation on it to do so. Sky News ought to also be
explicitly permitted to develop an alternative brand for its news output. This
would help to ensure that ultimately Sky News is able to develop
independently of NewsCorp.

(ii) The Advertising sales Agreement

In terms of the proposed Advertising Sales Agreement between Sky and
Newco for a term. of up to three years, there should be an additional
obligation that it should be on terms no less favourable than those for existing
customers of Sky..

(v} the Other Agreéments

We note that the various broadcast and technical services agreements are all
to be for a term of up to 10 years and that it is proposed that many will be
specifically subject to approval by the Secretary of State prior to the Spin off.
We would add that both negotiations and the terms under which these

“agreements are entered into should also be subject to the supervision by the

Monitoring Trustee we have suggested above.

In relation to the provisions of paragraph 5.3 UIL which relate to the pricing
of the numerous operational agreements, we believe that a new 5.3(iii)
obligation should be included which prov:des a right for Sky News to appomt
an independent auditor to review the pricing which Sky provides for various
services to Newco, including full access to verify that Sky is in compliance
with its obligations under the proposed undertakings. [f any discrepancies are

. found, the cost of such an audit should be payable by Sky/NewsCorp.

AHKIAHK/330869
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3.52

3.53

3.54

3.55

3() = Compliance Provisions need to be strengthened to ensure the letter
and spirit of these UlLs are complied with

"The provisions in section 7 of the UIL seek to ensure that NewsCorp is to
comply promptly with any written directions of the Secretary of State. Given
the grave concerns raised by the proposed acquisition we submit that the
obligation to comply with provisions in the UIL need to be strengthened, both
by giving the Government greater monitoring powers and greater scope to
-penalise any attempt to breach the letter and sprit of the UIL.

Under the Enterprise Act 2002 there is a duty to comply with undertakings,
and this duty is owed to anyone who may be affected by a breach of that
duty‘ Any breach is actionable if such a person sustains loss or damage
unless the subject of the undertaking took all reasonable steps and exercrsed
all due diligence to avoid a breach of the undertaking.”” Compliance can also
be enforced by civil proceedmgs brought by the OFT for an m;unctlon

In view of the inherent difficulties in quantifying damages for breach which
may affect the public interest which these UIL are seeking to protect, we
suggest a fixed penalty clause is incorporated into the undertakings, in
addition to making it clear that the Secretary of State, as well as the OFT,
would have the power to injunct NewsCorp from taking, or failing to take,
any action which is in breach of the undertakings.

A new section 9.2 should be added to include provisions relating to the
monitoring of compliance. Typically, when the OFT enters into "hold
separate undertakmgs" as an interim solution while it investigates a merger
transaction, it reg;mres the prospective purchaser to report every 10 working
days to the OFT* and provide such information as the OFT may require from
time to time for the purposes of monitoring compliance by the parties and
their subsidiaries to the "hold separate undertakings”. Given, as indicated
above, that the interim period before Sky News is spun off could take as long
as nine months if not longer, it is imperative that compliance not on]y with
the undertakings themselves, but also specn" cally with the interim provisions,
is imposed and actively monitored.

We suggested above that a Monitoring Trustee be appointed; as part of the
duties of the Monitoring Trustee it should equaily be its responsibility to
ensure that NewsCorp and Sky are adhering to the principle and spirit of
these undertakings.

% Enterprise Act 2002, section 167(2) <3
2 tbid, section 167(4)
23 1hid, section 167(5)
%6 Ibid. section 167(6)

7 See the OFTs template for initial hold separate undertékings. section 4.

Continuéﬁon :
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3(ij  Non-Compete on NewsCorp

3.56 - Finally if the Spin off is to ensure Sky News operates as a viable media

' enterprise, it is imperative that NewsCorp and Sky have a non-compete.

obligation imposed on them, for as long as they continue to hold shares
exceeding 10% (i.¢. have material influence™) over Sky News.

3.57  Without a non-compete obligation there would be a significant risk that
NewsCorp/Sky could use their knowledge and information regarding the Sky
News business to set up a rival news service which would. operate to
detriment of Sky News, and ultimately could cause its demxs:e, therepy
allowing NewsCorp to circumvent the intended safeguards to media plurality
of the UIL.

. Yours faithfully

D e

DLA PIPERUK LLP

cc Avaaz

23 .. . . .
See comments on material influence above in section 3(d).
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Please find attached my response to the Secretary of State’s consultation on this matter.

1 would be grateful of an acknowledgement that it has arrived and will be considered.
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S | of Media, Art and Design
University of Westminster
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Registration number: 977818 England. Registered Office: 309 Regent Street, London W1B 2UW.

"his email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
ice supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate

Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk.

Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes. -

MOD300004902



For Distribution to CPs

Proposed acquisition by News Corporation of up to 60.9% of British Sky
Broadcasting group ple: response to the DCMS consultation paper

Prof Steven Barnett, University of Westminster

DCMS is consulting on whether the proposed Undertakmgs in Lieu (UlL) are
“sufficient to remedy, mitigate or prevent the public interest concerns in relation to
media plurality raised by this merger”.

[ believe they are inadequate for three reason, which taken together should be -
sufficient reason for the Secretary of State to refer the matter to the Competition
Commission, as originally recommended by Ofcom. There is a fourth issue relating to
transparency and good democratic practice on which I elaborate at the end.

1. An independent Board of Directors will not insulate Sky News from potential
editorial influence from News Cmporatwn

The new company will be almost entirely financially dependent on News Corporation,
_ who will presumably be responsible for paying the bulk of the salaries of the
independent directors. On the two previous occasions when similar boards have been
established to safeguard editorial “independence” within News Corporation —at

Times Newspapers and the Wall Street Journal — the structure has manifestly failed.
Within both organisations, there is substantial evidence of Rupert Murdoch exercising
influence over the appointment of key editorial figures and over the general editorial
agenda (at the Times newspapers, for example, over its approach to Europe).

Two further points arise from this objection. First, it is sometimes assumed that the
nature of editorial influence is direct, immediate and easily measurable. For some
proprietors and some media products, this is demonstrably true (e.g. Robert Maxwell
on the Mirror newspapers and Murdoch himself — by his own admission — on his
tabloid newspapers). On a news channel, however, as with broadsheet newspapers, the
process is more subtle and 1nchoate influence is exerted through the appointment of
senior editorial figures, through informal conversations with editorial staff, over a
longer period of time, and in ways that are not easily discernible. One recent example
is the remarkable absence in the Times newspapers of coverage of phone hacking
allegations made against News Corp’s News of the World. These are not issues on
which an editorial board can intervene, however “independent” it may be.

Second, there is nothing intrinsically wrong with a media owners exercising influence
over their media products. Given the often substantial losses that such ownership
often entails, it would indeed be perverse to assume any different. Moreover, history
tells us that, however benign or non-interventionist an owner purports to be, every
media organisation adopts a corporate and journalistic ethos commensurate with the
owner’s world view. The issue is not whether such influence is intrinsically “bad”, but
the importance of securing a sufficient plurality of media owners to guarantee a
diversity of influences and voices.

By allowing this acquisition without further scrutiny, the Secretary of State will be
unilaterally reducing the number of media voices and entrenching the already '
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overweening power of one corporation ultimately owned by a single individual. This
power will not be mitigated by an apparatus Whlch has been tested and failed on two
previous occasions. »

2. Ofcom’s advice in relation to the UiL appears to be qualified and contingent on
the detail of further negotiations with News Corporation.

Despite public statements by the Secretary of State that the industry regulators are
satisfied with the undertakings, Ofcom’s position appears to be more ambivalent.
They have made it clear in their letter of 1 March to the Secretary of State that
“further negotiation” with News Corporation may be necessary on the precise detail
of contractual terms, and that their effectiveness in addressing Ofcom’s plurality
concerns “will depend on the detail of the arrangements”. Despite the importance
which Ofcom places on this detail, a decision appears to have been made which pre-
empts the negotiations and thus will allow News Corp a significantly stronger
bargaining position than had the matter been referred for proper scrutiny.

It is difficult to understand how an acquisition with such profound repercussions for
media diversity in Britain can be acceptable, when the main communications
regulator has not yet been satisfied about the precise terms of undertakings which are
then to be determined behind closed doors.

3. Any undertakings will apply for ten years ‘(mly, after which News Corp will be
able to take full control of Sky News..

It is equally difficult to understand why a time limit has been imposed given the
uncertainty over how media plurality and consumption will unfold. Ofcom states that
“there is likely to be significant evolution of the market and consumers’ use of news
and current affairs over the next decade™ and that therefore “the situation with regard
to plurality may be significantly different” in ten years. There appears to be.an
assumption, both by Ofcom and government, that the direction of travel is towards
greater plurality. This is manifestly untrue and contrary to empirical evidence.

We can be certain of two trends over that time period: first, that the pressure towards
greater consolidation within the private sector will continue as media enterprises
struggle to compensate for the migration of advertising revenue to online and strive to
develop new business models. Second, investment in the public sector — essentially
the BBC — will decline more rapidly than at any time in the last 50 years. We can state
with virtual certainty that the BBC’s share of voice will therefore diminish, with a
proportionate increase moving towards a consolidated private sector.

At the same time, the widespread notion that a plethora of new online sources of news
and information will compensate for this consolidation has been hugely overstated. As
the Goldsmiths Leverhulme project has demonstrated, most online sources are
recycled or aggregated material from existing news providers. It is entirely possible —
indeed likely — that in ten years time there will be an even greater concentration of
media ownership. And yet, that is the very point at which News Corporation will be
allowed to take complete control of a TV news operation which may well — by then —
be the only commercial broadcast news operation remaining in the UK. It must surely
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be contrary to the public interest to permit the potential for such untrammelled power
to be exercised by a single organisation without proper scrutiny and consultation.

There is, finally, an important issue about transparency and accountability. Both
Coalition parties are committed to better democratic practices which allow’ 1mp0rtant
decisions to be properly and publicly interrogated. And yet this transaction is
apparently to be permitted after nothing more than an exchange of letters between
government, regulators and News Corp, constrained by an extremely tight timetable,
with further negotiations to be held in private, and with no proper scrutiny by the
appropriate regulatory authorities in a public forum. In its letter to the Secretary of
State, the OFT refer to this “limited time period” and advises that the SoS further tests
“the viability and robustness of the commitments offered” during consultation.

A reference to the Competition Commission would allow for proper, detailed,
transparent and public scrutiny of a decision which is ultimately about the proper
functioning of a healthy and informed democracy. This is a matter of enormous public
interest, on which the government appears determined to ignore the legitimate
concerns of many individuals and organisations and to bypass constitutional
mechanisms of regulatory accountability. Both the decision itself and the indecent
haste in which the Secretary of State is seeking to impose it are an affront to the
principles of democratic accountability and transpa;rency

I do not agree that the concerns relating to plurality have been prevented,
remedied or significantly mitigated by the proposed undertakings. They will not
guarantee editorial or operational independence. We do not have sufficient
knowledge of the detailed arrangements to know whether they are sustainable.
And there is no evidence whatsoever that the media environment will be
sufficiently benign after the proposed ten year period to accommodate a full
editorial takeover of Sky News by News Corp. Moreover, I believe that the
manner in which this decision is being taken is fundamentally undemocratic and
contrary to the public interest. In light of the manifest inadequacy of the
undertakings, I would ask the Secretary of State to follow his original stated
intention and refer the proposed acquisition to the Competition Commission.

20 March 2011

Prof Steven Barnett

Professor of Communications

Communications and Media Research Institute (CAMRI)
University of Westminster

Watford Road, Harrow

Middlesex HA1 3TP

email|
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A response to the above. consultation is attached
Patricia Holland,
Senior Lecturer

Bournemouth Media School
arnemouth University
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Response to the DCMS consultation paper on:
~ Proposed acquisition by News Corporation of up to 60.9% of British Sky
Broadcasting group plc

From Patricia Holland
Senior Lecturer v
Bournemouth Media School
Bournemouth University

1. There are a number of substantial reasons why the ‘Undertakings in Lieu’ given
by News Corporation are not “sufficient to remedy, mitigate or prevent the public
interest concerns in relation to media plurality raised by this merger”.

I am aware that these have been spelt out in a number of responses to this
consultation, and would refer you in particular to the responses from Professor
Steven Barnett of the University of Westminster, from the Goldsmiths Leverhuime
Media Research Centre and from the Campaign for Press and Broadcasting
Freedom.

These document the current situation: ,
-« the dominance of News Corporation in national newspaper circulation — -

» the track record of Rupert Murdoch in building media power and using the
media he controls to exert influence over UK politics, in particular to provide a
favourable environment for his own business interests. ]

e the track record of Rupert Murdoch in closely controlling the media he owns,
both through personal intervention and in the choice of editors and others in
positions of influence. ,

o the cdmmercial power of Sky television as an enterprise, including Sky News.

and the Ilkely outcomes if the acquisition of BSkyB goes ahead, even with the
‘Undertakings”

e the limited nature of the ‘Undertaklngs in refation to Sky News, in which the
proposed new company will still be partially controlled by News Corporation,
hence will not have guaranteed editorial or operational independence.

e the fact that the ‘Undertakings’ leave open the possibility that Sky News may
become fully owned by News Corp in ten years time.

| support the conclusion drawn by the media experts i have quoted that the proposed
acquisition should be referred to the Competition Commission, as the Secretary of
State originally intended.

2. 1 would like to add one other important point on media plurality and the public
interest. :

The debate has centred on the provision of news. For this reason ‘Undertaklngs
have been offered by News Corp in relation to Sky News.

However, it is important to note that the problem of market dominance _and_ plurality of
provision extends across the broadcasting genres. The public interest is wider than
just the provision of news.
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The strength and international reputation of UK broadcasting has been built on an
ecology which balances provision from the publicly funded BBC with that from a
range of different commercially funded companies. Pluralism in provision has meant
vigorous competition for quality and audiences between the differently funded
organisations, and between the different commercial companies. This has resulted
in a breadth and diversity which benefits all parts of the viewing and listening .
audience.

As the media analyst Claire Enders pointed out in her Report of September 2010,
Sky is already bigger than the BBC in broadcasting revenues. She predicted that it
could grow to ‘control 50% of the newspaper and television markets respectively’.
The consequences of this are cultural as well as financial. They affect the broad
range of programming, especially domestically produced programming, as well as
news. o

The dominance of a powerful, internationally based commercial company has
cultural consequences which are outside the terms of reference of the Competition
Commission. This is a problem which needs to be addressed.

In their Report on the proposed News Corporation acquisition, the communications
regulator Ofcom stated that there is a need for * a wider review of the statutory
framework [of the media] to ensure sufficient plurality in the public interest'.

| support that statement. The Secretary of State should refer thi proposal to the

Competition Commission, but afso take into account those aspects which are not
within the Competition Commission’s remit.

Patricia Holland
March 2011
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Please find attached the response from DMOL on the consultation on the proposed acquisition by News
- Corporation of up to 60.9% of British Sky Broadcasting Group PLC

Kind regards

DMOL | www.dmol.co.uk

No¥, Nine Elms Lane | Vauxhall | London | SW8 5NQ
Tel: | Fax: | Mbl: |
Please consider the environment before printing this email. | .

The information in this email and any attachments is confidential, may be subject to copyright and is intended’
solely for the addressee (s). Access to this ermail by anyone else is unauthorised.

Tf you are not the intended recipient, please notify the sender and delete this s-mail.In this case, please note that
copying, disseminating or taking any action in refation to the contents of this e-mail is strictly prohibited.

Any views expressed in this message are those of the individual sender, except where the sender specifically
_ states them to be the views of DMOL. DMOL cannot ensure that emails are virus-free and therefore accepts no
fiability for viruses that might be transferred by this email or any attachment.

This emai] was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
service supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate

. mber 2009/09/0052.) In case of problems, please call your organisation’s I'T Helpdesk.

- Wmunications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
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DTT Multiplex Operators Limited
{ Nine Elims Lane
Yauxhall
. London
SW8 SNQ
t: 020 7501 4380
2020 7501 439¢
www.dmol.co.ulk

bskyb-newscorp.consultation@culture.gsi.gov.uk

BY EMAIL
Dear Sir / Madam A

DEPARTMENT FOR CULTURE, MEDIA AND SPORT
Consultation on the proposed acquisition by News Corporation of up to 60.9% of
British Sky Broadcasting Group PLC
Undertakings given by News Corporation pursuant to Paragraph 3 of Schedule 2 of
the Enferprise Act 2002 (Protection of legitimate interests) order 2003

DMOL., DTT Multiplex Operators Limited, is a company owned by the operators of the six
digital terrestrial television (DTT) multiplexes. It is a business to business organisation and
its purpose is to provide technical platform management for the DTT platform.

DMOL sets and administers policy for the DTT platform including the management of the
central service information collater and the allocation the Logical Channel Numbers used by
. the channel providers on the platform.

Further to the above consultation, DMOL notes that News Corporation has undertaken to:

“use all reasonable endeavours o procure that there will be transferred or made
available to Newco capacity for one standard definition channet until the expiry cf
Sky's existing capacity agreement in respect of the broadcast of Sky News on D
under clause 4.3 (ii)

and (subject to EPG regulation lncludmg Ofcom's Code of Practice on EPGs, and Sky's
published "Method for allocating listings in Sky's EPG"}

“use its best endeavours 1o ensure that Newco is provided with an EPG slot which is
no worse than Sky News' current EPG siot [on the Sky Platform] “ under clause 4.5

(iv).

As part of the allocation of Logical Channel Numbers, DMOL requires channel providers to
enter into an LCN agreement with DMOL in order to be both allocated an appropriate LCN
and to be provided with the Service Information for their channel which is cross carried
across all of the multiplexes. This formal agreement sets out the services to be provided by
DMOL and ensures protection for both DMOL and the channel providers. Whilst the majority
of channel providers have signed LCN agreements, and as Ofcom had been made aware,
Sky has refused to enter into such LCN Agreements or even entertain meaningful
discussions with DMOL regarding them.

Company registered in England number 6191 779 YAT number 281 9274 27
Registered office: | Nine Elms Lane, Vauxhall, London, SW& SNQ ‘
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dnol

DTT Multiplex Operators Limited
1 Nine Elms Lane

Yauxhall

London

SW8 SNQ

t: 020 7501 4380

£:020 7501 4399

wwvwr.dmol.co.uk

As a result of Sky’s ongoing refusal to sign a DMOL LCN Agreement, DMOL is extremely ;
concerned that News Corporation’s endeavours regarding the Newco EPG slot are limited to
the Sky Platform alone and that no consideration has been given to the provision of the
Newco EPG slot on DTT. Furthermore, whilst Sky may wish to continue to decline to sign the
agreement in respect of its own services we do not believe that such refusal should be
extended to Newco which, we believe, will have a more favourable view and long term
commitment to the DTT platform.

To remedy this situation DMOL suggests that it is made a requirement by the Secretary of

. State that an LCN agreement with DMOL for Sky News is signed by Sky in advance of the
proposed acquisition by News Corporation of up to 60.9% of British Sky Broadcasting Group
PLC and the agreement is novated to Newco to allow the resultant “spin-off” of Sky News to
avail itself of the DMOL LCN Policy.

Should Newco not sign & DMOL LCN Agreement, or receive the benefit of such an
agreement via Sky, it risks losing any security over its current LCN and the continued
engineering support from DMOL for service information related changes until such time as a
valid agreement is in place.

| ‘ | i
General Manager

Company registered in England number 6191779 VAT number 911 9274 27
Registered office: | Nine Elms Lane, Vauxhall, London, SW8 SNQ
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From: Mik Moore <ﬂ L ‘
Sent: 21 March 2011 00:23

To: BSKYB

Cc Abby Bellows

Subject: submission from Jewish Funds for Justice
Attachments: JFSJ Jeremy Hunt submission March 2011.docx
Follow Up Flag: Follow up

Flag Status: ' Flagged

To the Office of the Secretary of State for Culture, Olympics, Media, and Sport - ] ‘
Attached is our submission regarding the consultation on the proposed acquisition by News Corporation of up to
60.9% OF BSKYB Group PLC. Please confirm receipt.

Thank you.

b _,jards;

N

Jewish Funds for Justice

This email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
service supplied by Cable&Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate
Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk. '
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
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Submission to the Consultation on the proposed acguisition by News
Corporation of up to 60.9% Of BSkyB Group PLC

To: Jeremy Hunt, Secretary of State for Culture, Olympics, Media and Sport
From: Jewish Funds for Justice ‘
Date: March 18, 2011

Jewish Funds for Justice (JFSJ) is a non-profit Jewish community organization in
the United States that invests in low-income communities and grassroots
organizations for social change. We are writing because we believe the
undertakings in lieu for News Corporation’s BSkyB acquisition do not sufficiently
“remedy, mitigate or prevent” the public interest concerns in relation to media
plurality raised by this proposed merger.

Our concerns are two-fold:
1. We believe that the ‘Newco’ which would be created will not be
adequately independent to protect media plurality. ‘
2. The unacceptable content of some of News Corporation’s television
~ broadcasts here in the US do not give us reason to believe that News
Corporation will act in a way that protects the greater public interest

in the UK.

With regard to the first point, ‘Newco” will be dependent on News Corporation
for a majority of its revenues. As a result, News Corporation will be able to exert
influence over ‘Newco’ through financial control.

We feel that there has been insufficient time to allow parties to fully investigate
the undertakings, which we believe leave a number of questions remaining. For
instance, are the checks and enforcement clauses adequate to ensure that
Murdoch will riot exert editorial influence over ‘Newco’? What will prevent
Murdoch from increasing the profile of Fox News in the UK? Are the timescales -
adequate to protect the long-term media plurality?

A referral to the Competition Commission would be a means of investigating
these concerns to a greater extent.

Our second concern relates to the wider question of public interest protection,
and we would like to reiterate some of the issues that we raised in our original
submission to Ofcom during their consultation on the public interest concerns
surrounding the acquisition. This submission is included as an attachment. Our
concerns centered on Rupert Murdoch’s tolerance of comments by Glenn Beck

that we believe to be anti-Semitic in nature. We do not believe that these issues

J : Mew York
- 330 7% Avenue, 19% Floor
: Mew York, NY 10001

phone: (212) 213 2113
fox: (2123 213 2233

website; jewishjustica.org bleg: jspot.org
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can be separated from the acquisition by News Corporation that is currently
under consideration.

We were heartened to see that Ofcom took these issues seriously in its report.
We were also delighted to see that Ofcom recommended a referral to the -
Competition Commission.

However, the concerns highlighted in our original complaint remain unabated by
the partial independence granted to Sky News. NewsCorp’s acquisition
threatens media plurality as well as the prospect of fair and balanced reporting,
given the company’s track record of tolerating, if not promoting, the extreme
opinions expressed by Glenn Beck on Fox News.

Over the pasf few months, public outcry against Glenn Beck’s rhetoric has
intensified as he makes claims that many find increasingly disturbing. This week,
Beck suggested that the devastating tsunami in Japan stemmed from a failure to
follow the Ten Commandments. Previously, he asserted that the United Nations
and unions are conspiring with the Muslim Brotherhood for a “New World
Order.” Beck even issued a rare apology recently after comparing the Iargest
branch of American Judaism to ° radxcahzed Islam.”

in response to Beck’s extremism, right-wing commentators like Jennifer Rubinin
The Washington Post have declared that he does not represent “mainstream
conservatives.” Yet he still proudly represents Fox News and NewsCorp. -

“Glenn Beck’s vitriolic rhetoric has been cited as playing a role in several acts of
violence. After Beck accused sociology professor Frances Fox Piven of authoring a
1966 plan to “intentionally collapse our economic system,” she received
hundreds of death threats. After Beck’s repeated attacks on the American Civil
Liberties Union and the Tides Foundation, Byron Williams attempted to
assassinate staff of the organizations: Williams himself said of Beck: "it was the
things he exposed that blew my mind." '

While Charlie Sheen and Dior’s John Galliano have both been severely disciplined
for their public anti-Semitic rants, Rupert Murdoch has not given Glenn Beck so
much as a slap on the wrist for comments that we believe to be anti-Semitic and
inflammatory. Murdoch’s failure to oppose Beck’s rhetoric reflects his
characteristic refusal to take responsibility for the impact of his broadcasting.

We urge you to reconsider your decision to advance Murdoch’s bid for BSkyB.
We believe it is counter to the “public interest,” both on the grounds of
protecting media plurality and preventing dangerous rhetoric from receiving
greater prominence on UK television.

If you have any questions, please contact * ‘J ewish Funds for
. Justice, at | .
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At the very least, we enicourage yau to refer the acquisition to the Competition
Commission for the full investigation it deserves. Itis clear to us that the
undertakings in lieu fall far short of protecting the UK public. We have learned
this the hard way with NewsCorp in the United States.

‘Thank you for your consideration.

If you have any questions, please contact | Jewish Funds for

Justice, at‘
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Sent: 21 March 2011 00:29

To: BSKYB

Subject: Media Matters submission re proposed acquisition by News Corp of BSkyB
Attachments: Submission on proposed acquistion of BSkyb by News Corp.docx

Follow Up Flag: Follow up

Flag Status: Flagged

 Please see attached or below for the submlssmn regarding the proposed acquisition from Media Matters for

Amenca

Submission to secretary of state Jeremy Hunt on the proposed acqulsltmn by News
Corporation of up to 60.9% Of BSkyB Group PLC

‘To: Jeremy Hunt, Secretary of State for Culture, Olympics, Media and Sport

From: Media Matters for America
Date: March 21, 2011

Media Matters for America is a Web-based, not-for-profit progressive research and information center

" dedicated to comprehensively monitoring, analyzing, and correcting conservative misinformation in

the U.S. media. Launched in May 2004, Media Matters for America putin place, for the first time, the
means to systematically monitor a cross section of print, broadcast, cable, radio, and Internet media
outlets for conservative misinformation, defined as news or.commentary that is not accurate, reliable,
or credible and that forwards the conservative agenda, every day, in real time.

Using the website www.mediamatters.org as the principal vehicle for disseminating research and
information, Media Matters posts rapid-response items as well as longer research and analytic reports
documenting conservative misinformation throughout the media. Additionally, Medla Matters works
daily to notify activists, journalists, pundits, and the general public about instances of misinformation,
providing them with the resources to rebut false claims and to take direct action against offending
media institutions.

Our daily monitoring of Fox News gives us a unique perspective from which to understand the potential
damage of a completely News Corp-owned broadcasting company. We believe that the undertakings in
lieu regarding this merger with BSkyB do not sufficiently “remedy, mitigate or prevent the public

~ interest concerns in relation to media plurality”, as raised in Ofcom’s report on the matter - leading

“them to the regulator’s recommendation that the matter be referred to the Competition Commission.

Our concerns fall into two broad categories:

1. Although there is an undertaking that Sky News will become independent of BSkyB, Sky News
will still be 39% owned by News Corp and subsidized by News Corp. There are not sufficient
checks to ensure that the undertakings are strlctly adhered to and furthermore, the
undertakmgs are valid for just ten years.

2. Even if Sky News remained an independent entity, nothing in the proposal offered by News
Corporation prevents it, once it acquires the rest of BSKyB, from creating a news station
totally under the aegis of BSkyB (and hence News Corporation’s editorial control). Another
Murdoch-owned news channel, whether Sky News or a new station, as is demonstrated
below, would be antlthetlcal to the public interest and would not enhance plurality of media
in the UK.
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Precedent clearly indicates News Corp’s history of promising editorial independence and then quickly -
wresting back control when a deal has gone through. In 1981, Rupert Murdoch purchased The Times -
with the promise of editorial independence. From the perspective of reporters and editors who left i1
the wake of the takeover, this promise was not kept; by hiring his cronies, Murdoch assured that The
Times would meet his editorial aspirations. A quarter of a century later, when discussions between
Murdoch and the Bancroft family became public, opponents of the deal referenced Murdoch’s quick -
capture of editorial control with The Times. Because of its fiduciary responsibility to its shareholders,
the Bancrofts were all but legally obligated to sell the money-losing Dow Jones Company and, in 2007,
the sale went through, once again with a promise of editorial independence that would shortly be
broken. These are not examples of obscure entities that Murdoch purchased and then spun his own
way: they are instances of major newspapers tacking far to the right because of their owner. To believe
that Sky News will retain real independence under News Corp’s proposal is a simple infraction of the
maxim that those who forget history are doomed to repeat it.

Allowing the deal to go ahead also assumes that there will be sufficient processes in place to monitor
News Corp’s adherence to the undertakings. It also assumes that the independence can be measured.
The reality is that editorial influence can be exerted in a number of immeasurable ways, i.e.
independently through conversations, and our concerns are not eased by the knowledge that ‘written
directions’ given by the Secretary of State ‘from time to time’ are the proposed methods of securing
compliance.

- Furthermore, there is currently nothing in the undertakings that would suggest a continuation in the
status quo at BSkyB. Within months of full ownership of BSkyB, it would be easy to create a new station
devoted to news, with which Murdoch would have carte blanche. The undertakings do not prevent
Murdoch or News Corp from building the profile of Fox News in the UK. Murdoeh has professed a desire
in the past to “make Sky News more like Fox News,"i1 and we are concerned that the undertakings do
not go far enough to prevent the “Foxification” of the UK's news agenda.

As we have seen in the American media, the damaging, irresponsible journalism that can be viewed on
News Corp’s Fox News channel is dangerous. Fox’s audience cuts across age, gender, race, education,
and income level, contrary to the common understanding in the UK that only neo-conservatives and tea
party members watch Fox. More Fox viewers (in contrast to viewers of any other news station) are
misinformed about the health care reform law enacted in the US; the veracity of climate change; and
the direction of the economy.2 Misinformation on these and other issues of benefit to the extreme
right is propagated by Fox hosts who are experts not in facts but in how to repeat falsehoods over and
over again until an audience receives them as facts. Fox has a wider viewership than any other news
station, and is perceived to be more credible than C- SPAN anetwork that literally employs a camera to
publicize activity in the US government.

Unless misinformation is in the public interest, this deal should not proceed as is.
Media Matters believes that there must be either:
e A full investigation by the Competition Commission to allow for proper scrutlny and public
protection; or )
® At the very least, new undertakings for consideration by the UK public that address the above
--issues and truly protect the public interest concerns raised in Ofcom’s report. -
Thank you for your time and consideration.
Sincerely yours,

Matthew Butler
CEQ, Media Matters for America
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~ T’his' email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
-vice supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate

Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.

Reported November of 2007: htip://www.guardian.co. uk[medlaz2007[goz[24[b§gyb television

iif2]
From an academic study undertaken at the Program on International Policy Attxtudes at the Umversxty of Maryland:
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MEDIAMATTERS

Submission to secretary of state Jeremy Hunt on the proposed acquisition by News
Corporation of up to 60.9% Of BSkyB Group PLC

To: Jeremy Hunt, Secretary of State for Culture, Olympics, Media and Sport
From: Media Matters for America
Date: March 21,2011

Media Matters for America is a Web-based, not-for-profit progressive research and
information center dedicated to comprehensively monitoring, analyzing, and correcting

- conservative misinformation in the U.S. media. Launched in May 2004, Media Matters

for America put in place, for the first time, the means to systematically monitor a cross
section of print, broadcast, cable, radio, and Internet media outlets for conservative
misinformation, defined as news or commentary that is not accurate, reliable, or credible
and that forwards the conservative agenda, every day, in real time. :

Using the website www.mediamatters.org as the principal vehicle for disseminating
research and information, Media Matters posts rapid-response items as well as longer
research and analytic reports documenting conservative misinformation throughout the
media. Additionally, Media Matters works daily to notify activists, journalists, pundits, and
the general public about instances of misinformation, providing them with the resources to
rebut false claims and to take direct action against offending media institutions.

Our daily monitoring of Fox News gives us a unique perspective from which to understand
the potential damage of a completely News Corp-owned broadcasting company. We believe
that the undertakings in lieu regarding this merger with BSkyB do not sufficiently “remedy,
mitigate or prevent the public interest concerns in relation to media plurality”, as raised in
Ofcom’s report on the matter ~ feading them to the régulator’s recommendation that the
matter be referred to the Competl‘uon Commission. Our concerns fall into two broad
categories:

1. Although there is an undertaking that Sky News will become independent of
BSkyB, Sky News will still be 39% owned by News Corp and subsidized by News
Corp. There are not sufficient checks to ensure that the undertakings are strictly
adhered to and, furthermore, the undertakings are valid for just ten years.

2. Even if Sky News remained an independent entity, nothing in the proposal offered
by News Corporation prevents it, once it acquires the rest of BSkyB, from creating
a news station totally under the aegis of BSkyB (and hence News Corporation’s
editorial control). Another Murdoch-owned news channel, whether Sky News or a
new station, as is demonstrated below, would be antithetical to the public interest
and would not enhance plurality of media in the UK.

Precedent clearly indicates News Corp’s history of promlsmg editorial mdependence and

then quickly wresting back control when a deal has gone through. In 1981, Rupert Murdoch
purchased The Times with the promise of editorial independence. From the perspective of
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reporters and editors who left in the wake of the takeover, this promise was not kept; by
hiring his cronies, Murdoch assured that The Times would meet his editorial aspirations. A
quarter of a century later, when discussions between Murdoch and the Bancroft family
became public, opponents of the deal referenced Murdoch'’s quick capture of editorial
control with The Times. Because of its fiduciary responsibility to its shareholders, the-
Bancrofts were all but legally obligated to sell the money-losing Dow jones Company and, in
2007, the sale went through, once again with a promise of editorial independence that
would shortly be broken. These are not examples of obscure entities that Murdoch
purchased and then spun his own way: they are instances of major newspapers tacking far
to the right because of their owner. To believe that Sky News will retain real independence
under News Corp’s proposal is a simple infraction of the maxim that those who forget
history are doomed to repeat it.

Allowing the deal to go ahead also assumes that there will be sufﬁaent processes in place to
monitor News Corp’s adherence to the undertakings. It also assumes that the independence

~ can be measured. The reality is that editorial influence can be exerted in a number of
immeasurable ways, i.e. independently through conversations, and our concerns are not
eased by the knowledge that ‘written directions’ given by the Secretary of State ‘from time .
to time’ are the proposed methods of securing compliance.

Furthermore, there is currently nothing in the undertakings that would suggest a
continuation in the status quo at BSkyB. Within months of full ownership of BSkyB, it would
be easy to create a new station devoted to news, with which Murdoch would have carte
blanche. The undertakings do not prevent Murdoch or News Corp from building the profile
of Fox News in the UK. Murdoch has professed a desire in the past to “make Sky News more
like Fox News,”t and we are concerned that the undertakings do not go far enough to
prevent the “Foxification” of the UK's news agenda. ‘

As we have seen in the American media, the damaging, irresponsible journalism that can be
viewed on News Corp’s Fox News channel is dangerous. Fox’s audience cuts across age,
gender, race, education, and income level, contrary to the common understanding in the UK
that only neo-conservatives and tea party members watch Fox. More Fox viewers (in  ~
contrast to viewers of any other news station) are misinformed about the health care
reform law enacted in the US; the veracity of climate change; and the direction of the
economy.z Misinformation on these and other issues of benefit to the extreme right is
propagated by Fox hosts who are experts not in facts but in how to repeat falsehoods over
and over again until an audience receives them as facts. Fox has a wider viewership than
any other news station, and is perceived to be more credible than C-SPAN, a network that
literally employs a camera to publicize activity in the US government.

Unless misinformation is in the public interest, this deal should not proceed as is.
Media Matters believes that there must be either:

» A full investigation by the Competition Commission to allow for proper scrutiny and
public protection; or

1 Reported November of 2007: http://www.guardian.couk/media /2007 /nov/24 /bskyb.televisi

2me an academic study undertaken at the Program on Internatlonal Policy Attitudes at the Umversxty of Maryland
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s At the very least, new undertakings for consideration by the UK public that address
the above issues and truly protect the public interest concerns raised in Ofcom’s
report. '

Thank you for your time and consideration.

Sincerely yours,

CEU, Media Matters for America
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From: ‘ ‘

Sent: 21 March 2011 13:08 ’
To: A BSKYB

Subject: Attention Jeremy Hunt

Attachments: SubmissiontoBSkyBConsultation.doc

Follow Up Flag: Follow up

Flag Status: 3 _ ’ Completed

Dear Jeremy Hunt

Please find attached a letter from the UK Coalition for Cultural Diversity regarding the consultation. We are

a membership organisation made up of creative and cultural organisations and linked through an ‘
international Federation to forty two national coalitions worldwide. We have acted as a consultative partner
for government with particular regard to the promotlon and protection of diversity of cultural expressions,

as detailed in UNESCO's Convention, 2005.
> are concerned that neither the rule of law nor the public interest wﬂl be served if News Corporation is

dl.’ed to take over BSkyB.

Best wishes

JKCCD
KCCD

This email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
service supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate
Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
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UKoalition for Cultural Diversity

For the Attention of Jeremy Hunt, Secretary of State

Department of Culture, Media and Sport A
: March 21% 2011

" Dear Secretary of State
Ref: News Corporation bid for BSkyB

We are concerned that the terms of reference which are being used to
adjudicate on News Corporation’s takeover bid for BSkyB do not take ,ac:c:ount
of the need to uphold the rule of law regarding our commitments to the
European Audiovisual Media Services Directive. In addition any measures
taken or concessions made should take account of the objectives of the
UNESCO. Convention on the Promotion and the Protectlon of Diversity of
Cultural Expressions, 2005.

The Audiovisua! Media Services Directive, 2007, requires all television channels
shall carry, wherever practicable, a majority of national/European content,
excluding sport, current affairs, news and game shows. In many Member
States, like Spain, this has enabled the government to ask cable and satellite
channels to progressively increase their investment in local film, drama and

" documentary.

Furthermore, Article 13 of the directive states that Member States shall ensure
that new television like services, meaning vndeo on demand, promote and invest
in national and European audiovisual content.

Concessions drawn from News Corporation may address issués of pluraIiSm |
affecting news, but we would ask for evidence that the following are also taken
‘into account. |

Protection of diversity of programming

BSkyB has already used its superior purchasing power to cherry pick popular
American programmes and to use them to ween audiences away from national
broadcasters who cannot compete. For example, the rights to broadcast Mad
Men were recently bought at a cost of £225,000 per programme, against the ,
existing payment by the BBC of £65,000. By securing top ratings material in the
same way as it has taken key sports events from the national broadcasters,

Registered Office: 59 Oakﬁeld Road, London N4 4LD, Email: q ‘
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BSkyB not only affects the diversity of content available to viewers, but unfairly
benefits from its dominant position to further expand its subscriber base. The
total inclusion of BSkyB within News Corporations multinational empire can only
increase this type of fiscal intimidation for market space to the detraction of
diversity of expression in programming.

Investment in local and European content

The Secretary of State has not asked for assurances that News Corporation will
comply with the Audio Visual Media Services Directive by making proper,
proportionate investment in local programming, particularly feature film,
documentary and drama, to fulfil its obligations to UK citizens’ right of access to
. diversity of programming. :

Ofcom’s recent report analyzing contribution to local programme content
revealed that we are relying on 90% of original, local content being provided by
our 5 terrestial broadcasters. BSkyB’s investment in local content is negligible
and no clear statistics have been provided. Instead it recently supported the
more profitable option of launching Sky Atlantic, thus aggravating a totally
skewed playing field, where American film and drama already account for 80%
or more of all feature film across our screens.

The UKCCD is concerned that The Secretary of State demonstrates how these
issues are being taken into account in the negotiations with News Corporation.
Whilst the promise of a longer debate with media organizations and experts

prior to a Green Paper may allow some issues of public interest to be protected, -
there is no indication that compliance with the AVMS Directive or diversity of ‘
expression is included in these agendas.

We urge the Secretary of State to address these issues and look forward to
making further contributions to the future debate. :

Best wishes

JKCCD
UKCCD

Registered Office: 59 Oakfield Road, London N4 4LD, Email:
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N3
From: | |
Sent: . 21 March 2011 0946
To: ‘ ’ BSKYB ;
Subject: - ' News Corporation and BSkyB
Attachments: Final BSkyB CPBF response 21 March.doc
- Follow Up Flag: Follow up
Flag Status: : Flagged

I attach our submission to the Department’s consultation on the proposed merger.

We have no objection to this being published in full on your web site.

aign for Press and Broadcasting Freedom
‘[:ford Road

Walthamstow

London E17 ONL.

21 March 2011.

This email was received from the INTERNET and scanned by the Government Secure Intranet a_nti-virus
service supplied by Cable& Wireless Worldwide in partnership with Me;ssageLabs. (CCTM Certificate
Number 2009/09/0052.) In case of problems, please call your organisation’s [T Helpdesk.

Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
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'RESPONSE BY THE CAMPAIGN FOR PRESS AND BROADCASTING FREEDOM (CPBF) TO THE DCMS
CONSULTATION ON THE PROPOSED NEWS CORPORATION TAKEOVER OF BSKYB.

1.0 THE CAMPAIGN FOR PRESS AND BROADCASTING FREEDOM .
‘The Campaign for Press and Broadcasting Freedom {CPBF) is an independent organisation funded by
its membership which links people working inside and outside the media. it works to improve

diversity and accountability in the media and has campaigned since 1979 on a range of issues

including ownership and control, censorshlp, public service broadcastmg and media standards. For
~ further details: www.cpbf.org.uk

1.1 The CPBF responded to the original Ofcom enquiry which reported on 31 December 2010.
We argued in our evidence to Ofcom that the News Corporation/ BSkyB takeover would ‘represent a
transformative shift in UK media ownership’. We had serious concerns about the impact of the
proposed takeover on media plurality, but also more broadly on the competitive position of other
UK media groups faced with the massive global resources (financial, marketing, programming) a
merged News Corporation/BSkyB would be able to deploy. We also stressed the basic point, which

' ‘goes right to the heart of media pluralism, that a merged company would be a powerful boost to the
~well-documented existing political and commercial power and influence which Rupert Murdoch, the
chairman and CEO of News Corporation, already exerts within the UK.

1.2 We think this power and influence has been conf" rmed yet again. In partlcular we are
puzzled and concerned by the decision taken by the Culture Secretary to substitute Ofcorn’s original
advice, which he was initially minded to accept, that the merger would give rise to serious media
plurality concerns and therefore be referred to the Competltlon Commission, W|th a process that
mvolved direct negotiations with News Corporation. -

1.3 The CPBF does not consnder that the undertakings given by News Corporation in any way
address the concerns we expressed in our original Ofcom submission. Indeed, events since News
Corporation announced-its intention to acquire the remammg 60.9% of BSkyB shares it does not own
have highlighted more broadly the inadequacy of UK media ownership law and regulation.

14 Our particular concerns about the agreements with News Corporation contained in the
consultation are detailed below. We conclude that the case should still be referred to the
Competition Commission. Ofcom’s report; delivered on 31 Dec 2010, and its subsequent further
advice on 1 March 2011, both underlined the need for a wider review of the statutory framework to
ensure plurality in the public interest in the longer term. We also strongly support such a review and
state the reasons why below.

2.0 SCOPE OF THE CONSULTATION

2.1 The consultation document explicitly excludes ‘any competition aspects of the proposed
merger’ (p1) and instead focuses on the details of undertakings given by News Corporation with
regards to the spin-off of Sky News to Newco. We believe this makes the consuitation
fundamentally flawed because it narrows discussion down to the viability or otherwise of the
undertakings regarding Newco and rejects any discussion of the far wider implications of the
proposed merger. Put simply, we think the issue of Sky News, though important in terms of plurality

1
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- of news, is marginal in terms of the overall impact the merger would have on UK media. From-News
Corporation’s perspective the obligation to fund Sky News is a minor concession to gain full control
- of the profits BSkyB will generate in future years. '

2.2 The consultation document also mentions that the European Commission, when it cleared
News Corporation’s proposed acquisition, ‘concluded that the increased shareholding would not
srgmflcantly impede effec’uve competition’. {p1) That decision, however, applies to the impact of the
merged company “as it may affect trade between Member States’ (Article 102, TFES) and does not
directly address its impact on the domestic UK media market. indeed, as the Commission point out
in clearing the proposed aéquisition (tP/10/1767, 21 December 2010) Article 21 of the EU Merger
Regulation recognises that ‘Member States may take appropriate measures, including prohibiting
proposed transactions to protect legitimate interests, such as the plurality of the media.’ In the
evidence we presented to Ofcom we demonstrated that the proposed merger raised both
competition and media plurality issues - the two aspects are inéxtricabiy linked. The undertakings
made by News Corporation with regard to Sky News will only have a minimal impact in this regard
and do not therefore in any way alleviate our concerns. '

What is clear is that News Corporation wants BSkyB for two reasons. Firstly, the heavy investments
in infrastructure, broadband and HD TV by the company are complete and profits are rising rapidly.
Numis Securities forecasts operating profits of £1.2bn in 2012, compared with £780m in 2009.
Secondly, the merged organisation will be a multi-media emporium able to bundle and cross-
promote its products. {t would completely dominate UK media, creating the media equivalent of a

“ black hole whose sheer power can damage or destroy other media. In the CPBF’s view the
development of such a dominant media group would directly threaten media plurality. Yet none of
these concerns, widely expressed in an unparaileled display of public disquiet over the past three
months, have in our view, been addressed. ’

2.3 The failure to conduct a full Comipetition Commission review, and the narrow scope of the
consultation, also means that there will be no consideration of the future impact of the merged
company on other UK media companies. The Dailfy Mail Comment (4 March 2011), summarising the
sheer scale of the merged company concluded, ‘No other media company will have such Ieverage.’.
Yet any analysis of the future implications for media plurality, if that leverage is deployed against
other media groups, has been marginalised when it should be a central concern.

3.0 NEWCO, SKY NEWS and NEWS CORPORATION

31 Newco, which will run Sky News under the proposals, will not be a viable independent news
business. It will rely on News Corporation for over 85% of its revenue and gain access to viewers
through the BSkyB platform. Newca’s economic dependency will make it vulnerable if News
Corporation exerts influence. The views of a regulator quoted in the Financial Times (Ben Fenton, |
‘Nebulous concept df plurality left off the contract’, 4 March 2011) reinforce this point — Newco will
be ‘entirely dependent on a stipend from Rupert Murdoch’. Andrew Neil, former editor of The
Sunday Times, gave a brutally frank assesstment of the proposed arrangements when interviewed on
television — money determines power and influence.
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3.2 The Culture Secretary in his announcement of 3 March said under the proposed
arrangements, ‘in short, the editorial independence of Sky News would be better protected than it -
would have been not only if Sky News had formed part of the buyout of Sky shares, but even than it

is right now.” We do not agree. In the Financial Times report quoted in 3.1 one expert view described
the 10-page undertaking document as ‘unbelievably sketchy’. Both the definition of independence
and the safeguards for editorial independence in the undertakings are weak. Also the main board of -
Newco will continue to have News Corporation executives on it that will be able to exert influence
over Sky News. Finally, the safeguards for editorial staff would place them in a difficult position in
disagreements over editorial policy because they would have to take the risky step of puttmg
themselves in dispute with their employer.

3.3, The fate of undertakings made by Rupert Mu_rdoch to acquire media assets in the past are
now well documented (see Note). However the undertakings in this case raise particular concerns.
Apart from the fact that the CPBF thinks they lack robustness, monitoring compliance with them lies
with the Culture Secretary rather than independent regulators. The point is well made in a letter
sent to members of both houses by the Media Alliance: ‘There are at least seven different ways in
which the Culture Secretary can be required to approve or agree to behaviours governed by the
undertakings, which make them incredibly susceptible to more or less implicit political interference
in the future. In any event, all the undertakings to protect independence would be extinguished
should News Corporation acquire over 50% of Newco.’

- 34 Great emphasis has been placed by the Culture Secretary on the fact that, as part of the
consultation, he has published the documents involved in negotiations with News Corporation, but

-some of the key elements of the arrangements have not been made pubtlic. In addition the OFT
advised that the Culture Secretary should ‘test further the viability and robustness’ of the
commitments made by Mews Coyrporation during the consultation process. We question how such a
process could be undertaken with any rigour in the eighteen days allowed for the consultation.

3.5 For the above reasons we believe that the proposed undertakings should not be accepted,
the consultation process stopped and the case handed over to the Competition Commission to
conduct a full investigation. ‘

40  MEDIA PLURALITY

4.1 There is a case to be made that the Culture Secretary did the best that he could within the
existing framework of UK media law {the Financial Times makes it in its editorial, ‘Why Hunt could
not stop Murdoch’, 4 March 2011). He inherited the Communications Act (2003) from the previous
government, and the ‘publicinterest’ test, to assess whether media mergers would impact on
plurality, was only inserted at a late stage, as a result of criticisms from the joint committee chaired
by Lord Puttnam. ' )

The News Corporation bid for BSkyB has highlighted that Britain’s media ownership laws are unfit for
purpose. As the FT editorial points out, ‘A proper definition of media plurality is needed. It is illogical
to regulate it only when there is a change of control. Factors such as organic growth and
technological change do lead to big shifts in media consumption — and hence plurality.’
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4.2 Ofcom has also urged a wider review of the current faws on media plurality on the grounds
they do not work well. Its chief executive, Ed Richards, has argued for a more dynamic system in
which a plurality review could be triggered because of a change in audience levels or viewing share.
The CPBF strongly supports such a review, but also believes there are lessons to be learnt from the
widespread public concern and opposition to the News Corporation takeover of BSkyB. People
clearly care about a diverse and plural media, and that is why we strongly support the case for the
establishment of a Media Commission which can gather evidence, develop policy proposals and feed
these into debates on the framework of a new Communications Act which has the protectlon and
promotion of media plurality at its core.

NOTE
What Price Undertakings? Rupert Murdoch and the London Times

in 1981, owner of the News of the World and The Sun since 1969, Rupert Murdoch acquired The
Times and Sunday Times. Guarantees were given to john Biffen; Secretary of State for Industry, as
part of his consent for Murdoch to acquire the papers. To assuage concerns about editorial
independence and integrity Murdoch agreed to give extra powers to independent directors on the
paper’s board. The six independent members were charged with protecting the editors of the two
papers from interference by the owner, having approval over the hiring and firing of editors, and
preventing the owner interfering in reports which might conflict with his opinions or interests as the
proprietor. Editors would have also have control over staffing decisions.

Frank Giles, editor Sunday Times 1981-83, commented that the board ‘had very little power or will to
protect the independence of the papers they were appointed to safeguard.” In his autobiography,
Sundry Times, he describes how Murdoch ordered him in January 1982 to replace the paper’s
magazine editor with an editor from the News of the World.

In March 1982 Murdoch called Fred Emery, a former Times assistant editor, into his office and said
he was considering firing Times editor, Harold Evans. Emery reminded Murdoch of his guarantee
that editors couldn’t be fired without the approval of the mdependent directors. Murdoch’s
response was, ‘God, you don’t take all that seriously, do you. Why wouldn’t | give instructions to the
Times when I give instructions to editors all around the world?’

Harold Evans, when editor of The Times asked Edward Pickering, ‘What pi'otection can | expect from
you as a national director against improper pressures? ‘You have to remember, said the fifth
in'deperident national director, ‘that | worked for Beaverbrook...that’s the way things are.’ (Harold
Evans, Good Times, Bad Times, p404) Evans resigned after incessant pressure on 15 March 1982,
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- TUC RESPONSE TO CONSULTATION ON THE PROPOSED ACQUISITION BY NEWS
CORPORATION OF UP TO 60.9 PER CENT OF BRITISH SKY BROADCASTING GROUP
PLC. '

1) The TUC is responding to the consultation on whether the undertakings given by News
Corporation are sufficient to remedy, mitigate or prevent the public interest concerns in
relation to media plurahty raised by this merger In our view the undertakings are
madequate ,

2) The TUC has a strong interest in these issues as we respresent 6. 1million workers in 55
unions. Our members work in all sectors of the economy, including the media and -
broadcasting industries. As a high profile organisation speaking on behalf of people at
work we also have a close interest in the plurality of the media and especially the
commitments of the broadcast media to report impartially on matters of public interest
including industrial affairs. Our members also tell us that they value both the plurahty of
media sources, espec:ally In news coverage.

3) We believe the undertakings given are inadequate for the following reasons:

a) Newco, which will run Sky News under the proposals will not be a viable independent
news business. It will rely on News Corporation for over 85 per cent of its revenue
and gain access to viewers through the BSkyB platform. Newco’s economic
dependency will therefore make it vulnerable if News Corporation exerts its influence.
The close relationship between editorial independence and financial independence -
have been widely recognised in many instances, perhaps most relevantly, by

- parliament in ensuring separation of the BBC licence fee from general taxation as a
guarantee of BBC independence from political influence. '

b) The guarantees of editorial independence appear to us to be inadequate as under
these arrangements News Corporation executives will be able to exert lnﬂuence over
Sky News.

c) Previous guarantees over editorial independence given to the Government in 1981
when Rupert Murdoch acquired The Times and Sunday Times were shown to be
poorly regarded as subsequent remarks by those directly involved have
demonstrated. ’

d) The undertakings place a great onus on the Culture Secretary. There are at least
seven ways in which the Culture Secretary can be required to approve or agree to
behavnours governed by the undertakings. This has to be seen in the context where
News Corporation is a major player in British political life. News Corporation
publications have supported the winning party in British general elections from 1979
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onwards, with The Sun’s switch from Conservative to Labour in 1997 and from
Labour to Conservative in 2009 both being seen as highly significant by politicians.
News Corporation publications and especially The Sun have also been outspoken
about particular ministers. It is therefore congeivable that any politician would think
twice before acting in a way that could offend News Corporation and thus potentially
damage their party and their own career prospects.
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Please find attached the NUJ Parliamentary Group submission to the DCMS consultat:on into
BSkyB and News Corporation.

Regards,

DD.
\ v Parliamentary Group
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NUJ  PARLIAMENTARY GROUP

Chair: Austin Mitchell,

B S et
Namuéafl UNION Secretary: John McDonnell

JOURNALISTS Vice Chairs: Dan Foster, Mike Hancock, Angus Robertson, Robert Waiter
Ll R

BSkyB-News Corporatlon Consultation
Media

Department for Culture, Media and Sport
2-4 Cockspur Street ~

London -

SW1Y 5DH

18" March 2011

NUJ Parliamentary Group Submission to Consultatlon on the Proposed Acquisition
by News Corp of BSkyB

This is the submiSsion from the National Union of Journalists (NUJ) Parliamentary Group to
. the Department for Culture, Media and Sport (DCMS) consultation on the propased
acquisition by News Corp of BSkyB shares.

The NUJ Parliamentary Group was established on a cross party basis, and consists of over
30 MPs and Peers. We meet regularly, along with the union, to discuss areas of interest
within the media industry and have held regular Ministerial meetings, as well as meeting with
key external organisations such as the BBC, [TV, Ofcom and the Press Complaints
Commission. As you may well be aware the NUJ represents 38,000 members working in all
sectors of the media and has in its membership staff and freelancers — writers, reporters,
editors, sub-editors, illustrators and photographers.

The Group is concerned that previous guarantees and assurances given by Rupert Murdoch
have been disregarded. We understand that guarantees were given by Rupert Murdoch to
John Biffen MP, Secretary of State for Industry in 1981 when he acquired The Times and the
Sunday Times. These guarantees were designed to address concerns about editorial

. independence and integrity. Rupert Murdoch agreed to give extra powers to independent
directors on the paper’s board; the six independent members were charged with protecting
the two papers’ editors from interference by the owner, having approval over the hiring and
firing of editors; and preventing the owner interfering in reports which might conflict with his
opinions or interests as the proprietor. However, we believe that these guarantees were
either disregarded or ignored. : ‘

Frank Giles, the editor of the Sunday Times between 1981-83, stated that the papers’ board
‘had very little power or will to protect the independence of the papers they were appointed
to safeguard’. \We understand that in Mr Giles’ autobiography Sundry Times he details that
Rupert Murdoch ordered him in January 1982 to replace the paper’'s magazine editor with an
editor from the News of the World. Furthermore, we are also led to believe that Fred Emery,
home editor of The Times in 1982 reported Murdoch as saying ‘/ give instructions to my
editors all round the world, why shouldn't | in London? Emery tells how Murdoch had given
an assurance to the British government that he would not interfere editorially in return for
being allowed to buy The Times and Sunday Times without reference to the Monopolies and
Mergers Commission, but when Emery reminded of these assurances Murdach is attributed
as saying ‘They're not worth the paper they're printed or'. .

| INUJ Parhamentary Group

G10 Norman Shaw South, Hous s. LONDON SW1A 2JF
Tel:
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NUJ  PARLIAMENTARY GROUP )
NATIONAL UNIOR Chair: Austin Mitchell,
el Secretary: John McDonnell

JOUBNALISTS Vice Chairs: Don Foster, Mske Hancock, Angus Robertson, Robert Walter

We have been made aware of further examples regarding Rupert Murdoch’'s News
Corporation and past guarantees. News Corporation acquired Dow Jones & Company,
publisher of the Wall Street Journal in December 2007. We understand that under an
agreement between News Corporation and the Bancroft family, who owned a controlling
interest in Dow Jones, sole power over the newsroom was to rest with the managing editor,
Marcus Brauchli. As part of the agreement Rupert Murdoch could not remove him without
the consent of a committee of independent overseers.

However, we are led to believe that after Murdoch took control of the paper he took an active
role in the newspaper’'s daily operations. Despite editorial guidelines introduced when
Rupert Murdoch bought the newspaper, the edrtor was sacked and replaced by Robert
Thompson from The Times. -

The Group has also been made aware of the case of Bruce Guthrie. Mr Guthrie was editor
of the Rupert Murdoch’s biggest selling daily newspaper, Melbourne’s Herald Sun. -Mr
Guthrie was dismissed in October 2008; days after Rupert Murdoch had apparently told him
that he was domg an excellent job of editing the newspaper. Mr Guthrie wrote in the
Guardian dated 28" January 2011 that ‘not for the first time | found myself reflecting that
what Murdoch says and what he does are two different things’. - Mr Guthrie went on to write
that ‘I'm not the first-person to be lulled into a false sense of security by Murdoch and his
assurance, and | won't be the last ... it seems likely that Murdoch will offer up some sort of
editorial guarantee or independent board in order to be allowed to complete his bid for 100%

of BSkyB1 Such assurances should be taken with a pitch of salt. Actually a whole shaker of
_ the stuff.

The Group believes that in light of these examples News Corporation guarantees of editorial
independence for Sky News needs to be re-examined thoroughly. The Group believes that
the most appropriate way to proceed is for the Secretary of State for DCMS to refer the
News Corparation bid for BSkyB to the Competition Commlssmn

Please address any correspondence in this matter to Slmeon Andrews, who coordinates the
Parhamentary Group (detalls below). '

John McDonnell MP
Secretary
NUJ Parliamentary Group

Y"My battles with Rupert’ Bruce Guthrie The Guardian 28" January 2011

|
NUJ Parliamentary Group

G10 Norman Shaw South, House of Commons, LONDON SW1A 2JF
Tek: { /| | -
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To: ‘ BSKYB
Subject: NUJ submission to BSkyB consultation
Attachments: NUJ submission to DCMS consultation on BSkyB.pdf
Follow Up Flag: Follow up
Flag Status: " Flagged

Please find >attached the NUJ submission in response to the DCMS consultation on the proposed acquisition by News
Corporation of up to 60.9% of BSkyB Group PLC.

Please confirm receipt of this document.

Thanks
\
L ]
€ nuj.org.uk

This email was received from the INTERNET and scanned by the Government Secure Intranet a'nti-virus
service supplied by Cable&Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate
Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk. ’
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
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NUJ submission in response to the DCMS Consultation on the proposed
acquisition by News Corporation of up to 60.9% of BSkyB Group PLC

The NUJ remains deeply concerned about how the proposed News Corporation/ BSkyB acquisition
would affect media plurality. We are also conscious that the massive power of the planned News
Corporatjon/BSkyB operation through financial and other resources which the merger would make
available is inimical to the public interest.

BskyB’s heavy investments in infrastructure, broadband and HD TV are now complete, so the payoff
in profits is rising. Operating profits are forecast to reach £1.2bn next year, a rise of £420m on 2009.

This financial power, combined with huge influence in terms of merged marketing and programming
strength, can only damage the sustainability of the other media groups which are an important
factor in media plurality, as well as strengthening any political or other causes which News
Corporation/ BskyB or its proprietor chooses to support. ‘

The powef of Rupert Murdoch is already disturbingly evident in the decision by the Culture Secrétary
to negotiate with him about the News Corporation/ BskyB acquisition rather than follow Ofcom’s
recommendation that it be referred to the Competition Crommission. Ofcom’s report and advice
stressed the importance of a full review of the statutory framework to ensure plurality in the public
interest in the longer term.

The case for referring the proposed News Corporation/ BSkyB takeover to the Competition ,
Commission remains the best guarantee of protecting the public interest, as shown by the degree of
expressed public disquiet at the News Corporation/ BSkyB takeover-plans. The latest poll conducted
by YouGov commissioned by Avaaz shows that almost 60% of the British public believe that Rupert
Murdoch has too much influence on politics and 64% believe that if News Corporation is allowed to
acquire total ownership of BSkyB it will grant Murdoch and his company too much power.

We believe that this public unease is compounded by consideration of ‘competition aspects of the -
bropdsed merger’, something expressly excluded from the remit of the current consultation. This’
means that the overall effect of the News Corporation/ BSkyB takeover on media and media plurality -
in the UK is ignored.

In addition to News Corporation’s interest in harvesting profits from BskyB, the merger would also
" open up huge opportunities for cross-promotion, with consequent serious risks for the future of
other UK media.

Without a full Competition Commission examination, the damage which the proposed takeover will
do to other UK media is being ignored. We have no confidence that the current consultation, for the
reasons already identified, will put this right.
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When confronted with the threat to media plurality posed by the News Corporation/ BSkyB
takeover, supporters of Mr Murdoch’s plans argue, like the Culture Secretary, that through the
transfer of Sky News to Newco ‘the editorial independence of Sky News would be better protected
than it would have been not only if Sky News had formed part of the buyout of Sky shares, but even
thanitis right now’. :

it is not possible to sustain this view when one examines the threadbare undertakings offered as a
result of the negotiations between Rupert Murdoch and Jeremy Hunt. Safeguards for editorial
independence, and the very definition of independence itself, are of little value. '

News Corporation executives will sit on Neweco’s main board, holding powerful influence over Sky
News, and disagreements over editorial policy would place staff in the dangerous position of being
in dispute with their employer.

Newco will not be a viable independent news business, since it will be relying on News Corporation
for more than four fifths of its revenue and using the BSkyB platform to access viewers. Newco’s
economic dependency will make it vulnerable if News Corporation exerts influence. Former Sunday
Times editor Andrew Neil’s experienced analysis of what the arrangements mean for Murdoch was
clear: money determines power and influence.

And we must make no apology for pointing out that when it comes to honouring undertakings
concerning media acquisition, Rupert Murdoch has form. After he succeeded in 1981 in taking over
The Times, he let it be known the following year that he was considering firing the editor, Harold
Evans. When reminded that he had guaranteed that editors couldn’t be fired without the approval of
the independent directors created through his 1981 ‘undertakings’, his response was illuminating:
‘God, you don’t take alt that seriously, do ybu. Why wouldn’t | give instructions to The Times when |
give instructions to editors all around the world?’

So, the value of the commitments made by News Corporation in its negotiations with the Culture
Secretary must be subject to exacting scrutiny. The OFT has advised that the Culture Secretary
should ‘test further the viability and robustness’ of the commitments. Even the timetable for the
consultation hardly allows of any robustness in that test. '

In the interests of media plurality and in the general public interest, we are convinced that the
proposed News Corporation/ BSkyB takeover must be passed to.the Competition Commission for full
investigation. ‘
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- To:  Jeremy Hunt From:| | |
o Team:Media

Tel: |
Date: 21/03/2011
NEWS CORP/BSKYB MERGER: CONSULTATION ON UILS
lséu’.e _ |
Update on the consultation process.
Timing
Immediate.
‘omme-ndation and Advice
‘The consultation on the undertakings in lieu ended at midday today. By that point, we
had received 38,687 responses. Following an initial look at the responses this
afternoon, it is clear that a very large riumber of these have been rfacelved as part ofa
campaign organised by Avazz (about 37,700). We have also received letters from

around 140 MPs.

The foHowiﬁg‘ companiés have provided responses:
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We will continue to pass substantive submissions of OFT and Ofcom for their
consideration and will make sure as we go thscug.h all the responses to pick up all the
relevant points. . -

You may also be interested to know that, accordmg to the Medra Guardian there _has
been a YouGov poll commissioned by Avaaz. It r % O
‘people belisve that Rupert Murdoch hag 160 much
64% believe that if Murdoch's News Corporation is aliowed to acquire
- BSkyB, it will grant Murdoch and his company too much power fer th 7% of
respondents believe that you made the right decision no o r ' gi int to the
competition regulator. 41% stated that they oppose the p Ao

- expressing support. More than 20%. said that they believ
they vote at the next general election s

: Avaaz is aiso runfing a global online petmon called UK: Stop Rupert Murdoch, which at
the hme of writing, has attracted 362, 308 signatories from all over the world. :

cc -
Jonathan Stephens
Jon Zeff

Rita Pafel

Keith Smith

Carola Geist-Divver

Adam Smith
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CONTAINS B

RESPONSE TO THE NOTICE OF CONSULTATION ON THE PROPOSED
ACQUISITION BY NEWS CORPORATION OF UP TO 60.9% OF
BRITISH SKY BROADCASTING GROUP PLC
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arQIva os

BSkyB-News Corporat»on Consultation
Media Team

Department for Culture, Media and Sport
2-4 Cockspur Street

- London o

SWIYSDH

" 18 March 2011 (redacted version 25 April 2012)

Dear Sirs

' -Conéillfaiidh on proposed undertakings concerning the propésed acquiéifion
by News Corporation (“News Corp”) of shares it does not already own in BSkyB
Group plc (“Sky”): Submission by Arqiva Services Limited (“Arqlva”) :

" This submission is provided by Argiva in fesporise to the Secretary of State’s consultation on the-
undertakings offered by News Corp in lieu of a reference to the Competition Commission of its
proposed acqulisition of the 60.9 per cent of Sky that it does not already own, a8 pubhshed on 3 March
2011

Arqwa is the ||cence holder and operator of two of the UK’s three commercial Digital Terrestrial
Television (DTT) multiplexes and is a founding member of Freeview. This includes Multiplex C, in

relation to which Sky currently has a carriage agreement to carry up to three television channels. One.
of the channels that currently utilises that capacity is Sky News, the subject of the proposed -
'undertakmgs in lieu.

‘ Arqwa has a sefious concern about the proposal that Sky News be spun off as a separate public
limited company, which does not appear to be addressed by the proposed undertakings. This is the
practical arrangements for the continued carriage of Sky News on the DTT platform beyond the expiry
of Sky's existing carriage agreement.in November 2014. This issue requires detailed consideration to

. ensure that the necessary commercial support from New Corp is in place.

On the face of the docunients made .available in the consultation, this concern has not been
contemplated by Ofcom or the OFT. Argiva submits this concern must be addressed in the
undertakings in lieu:- _ ,

Signed on behalf of Acaiva-Services | jimited

Michael 7. Finchen
Director - Digitat Platforms

Azdiva, Wireless House, Warwick Technology Park, Heathcote Lane, Warwick, Warwickshire, CV34 6DD
Tel 01826 416000 Fax 01926 416600 www.arqiva.com ’
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From: ' : \ \
Sent: ' 14 March 2011 12:02
To: KILGARRIFF PATRICK; ZEFF JON; | SMITH, Adam;

‘ . STEPHENS JONATHAN o
Cc: OLDFIELD PAUL
Subject: RE: Urgent ~ action requrred newscorp/bskyb merger
Jon/Patrick

Many thanks for br’ieﬁng So$ this ‘mo-mi‘rig on the Newsccpﬂskj merger.

On the consultatsan and the process of analysing the responses, SoS was clear that we should
take the necessary time to examine the substantive points raised about the UlLs. His priority was
to ensure that the final UlLs are robust and viable in the long teri. We must take care to avoid
possible loop holes. :

eetmgs $0S wanted to be, and be seen to be, even handed with both proponents and

opP of the merger. To that end SoS agreed he would consider requests for ¢ ngs once
wntten vidence had been submitted. In particular, SoS wanted the alliance of forking
throug ghter and May to be aware of this position and his wnl{mgness to meet, ngén fhe
represéhitations they have made throughout this process. ,

Many thanks

Yes | am here.

L think the issue is one of what the diplomats would call "demandeur”

the process. .

The méetings can amy be the apportumty for those opposed to emph asise and reinforce |
we would wairit themm to make in thé written consgltation and for the SoS {6 clarif | H?s
understanding of ﬁhe pmnts made. So better when the c@nsuffatmn has et?é%é

More pragmaﬁcaﬂy the obvious meefmg is with the le cgatmari ef epp@sed medla inte tésts and
on beharf af whem weé have had a reguiar s‘if:eam af té&é?s from. Sl au@ﬁtér + May - Sﬁ[c;tars
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| Any meeting would neéd to see the S0S in hs’tenmg mode - the meeting is not and should not a.
~opportunity for the SoS fo attempt to persuade those attendmg that its provisional decision is the -
ﬂght decision. _

F’at:‘rzck
——-Original Message-——
From: | :
Sent: 14 March 2011 08:46 , ‘
~ To | ZEFF JON; \KILGARRtFF PATR[CK SMITH, Adamn
Sub_[ect RE: Urgent - action reqmred newseorp/bskyb merger :

With apologues for/ﬁhe ashqrt ﬁ fic S@S weutd E’Fce tc meet to @{tscuss the- & aladwce atgaoam ,

| Joanamck afe yau befh abre ta a;;j;ﬁ_,end?

, Thanks

N

To!
Cc! -
Sub;ect RE: Uggent - action requtred newsccrplb@kyb merger

All, , : T v ,
Just to let you knéw t’[f be ouiof’éhe efﬁ o s s kesh 46 St 8
- aﬁﬁ@m._,eﬁt

Just some intitial thoughts...

Dear all
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