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n the éra of 24-hour rolling news, it is not just the press that does
I not sieep. Our critics foo have wakeful nights dreaming up new and
more ingenious ways to constrain the media. As a result, the Open
Soclety is constantly under threat.

We can count among the principal offenders: an authoritarian
Government with an increasing desire for secrecy; judges with an
incomprehension of and an animus against the popular press
creating & back-door privacy law under the guise of Human Righis
jegislation; no-win, no-fee lawyers charging monsirous fees that
make it almost impossible for many newspapers to defend aclions;
Parliamentary Select commitiees with their seemingly ceaseless
inquiries; and axe-grinding politicians and a supporting army of
quangocrais and :often self-appointed “profecfors” .of -society.
individually, any of these can be contained, Together — especially in
@ period when much of the press is fighting for iis commercial life —
ihey demand greater vigilance than ever.

This leaves the media challenged on two fronts. First, fo combat
ihose who threaten the vitally important role the media playsin a
healthy democracy and, with it, the public's right fo know. Second; we
must ensure that our own defences are sound, that the press's
house is in order and that, in judging the competing freedoms of the

right o know and the right to privacy, we have the halance right.

The roles of the Editors’ Code of Practice Commities, which sets
out the rules for achieving that balance; and the Press Complaints

Contact Nuyibers 62

This PDF version of the Editors’
Codebook allows you fo guickly
navigate fo the section you need.

Simply click on the subject that
interests you'in the contents list on
the left to jump fo the relevant page,
The botiom right sorner of each
page contains links fo refurn fo this
page or.go te the index.

Colour codes are used fo highlight
different areas of extra information:

What the gngéﬁééys

‘Key guestions editors needio
ask themselves when Code
issues arise

| ‘Briefings on specific areas
where the Code applies

L ERHCE fo other pages of the
Codebook are in mauve fype.

EMTERMAL LINKE to other
websites are in blue type.

wwew edilorssode. arg. vk

Comimission -Which énéures the rules are observed and ihat there
are adequate remedies for breaches — are key fo this:

As Code Committee Chairman, as a former Commissioner on the
PCC and. of course, as an editor, | know how difficult it is-to achieve
that balance. We in the media all walk that tightrope ‘every day.
Sometirmes we get it wrong — and here in The Edilors’ Codebook
are cases that will make all good editors and journalisis wince. They.

www sgitorscods. org.uk
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remind us that there is never room for complacency. We must learn
by our mistakes. Where there are legitimate public concemns, we
must respond 1o them. indeed, getting that balance right is a
constant thema that runs through the Codebook and demonsirates
how we have listened to and responded to criticism.

On the protection of persenal data, for example, the Code
Commillee has confronted | the Information . Commissioner's
concerns about wholesale breaches of the law — and, indeed, of
the existing Code. We have strengthened the rules fo explicitly ban
hacking ‘into digitally-held private information .unless there is a
demonisirable public interest. We have also expressly barred the use
of agents orintermediaries, such as private detectives, to circumvent
the rules.

At the same time, the PCC has issued comprehensive guidelines
and conducted seminars on investigative journalism. The indusiry
too has produced:its ‘own guidance on Data Protection compliance
and s conducting a survey of the measures — such as contraciual
obligations on staff and tighter audifing processes — introduced in-
house by publishers fo'combat abuse. To underling the message,
the Codebook has drawn &l these actions together in its own Briefing
note.

This has been s considerable commiiment by all concerned and
it is now imperative that the industry, if it is to safeguard ifself from
tighter legal penalties, conlinues to demonstrate its dedication to
compliance with both the law and ihe Covle.

The reporting of suicide was another area that provoked some
criticism, especially following the series of deaths of young people
in South Wales. By any standards, this was a fragedy of nafional
importance and media coverage reflected that. But though it was a
legitimate subject to address, issues of ingensitivity arose. We have
addressed those here in the Codebook, with important new guidance
that highlights press aciivities that can cause unintentional distress

he Press Complaints Commission came inio force in January

1991 as the UK’s new system of press self-regulation. It was a
cultural step-change; it would be founded on conciliation, offer more
streamiined investigations and swifter redress than the Press
Council, which it replaced.

lts centrepiece, and the document thai gave it a unigue autherity
within the newspaper and magazine indusiry, was Britain's first
universally accepted Code of Practice for the press — writien by the
editors themselves.

For the first time, the Code would define the rules, spell out the
obligations of the press, and show the public what they were entitied
fo expect. It set out to balance the rights of the individual and ihe
public’s right fo know. It was non-legalistic in fone or approach and
required editors fo comply in spirit as well as fo the jetier

The simple aim then, as now, was fo offer a speedy, effective
system for providing remedias 1o individuals with grievances against
the ‘press, by working io a sef of rules which the editors had
themselves created, and could not contest.

‘The Code covers 16 causes of complaint — including accuracy
and privacy, profection of vulnerable groups, financial reporting and
the use of clandestine devices. it does not cover faste and decency,
which is regarded. as foo subjective and could be an interference
with freedom of expression.

THE PLAYERS

There ‘are four main pillars of ihe self-regulafory regime:

The Press Standards Board of - Finance, representing . the

and shows how editors can avoid this not just by following the Code
but by discretionary measures, foo.

Harassment is an issue ihat can ajso get the media a bad press
{though we should never forget there are double siandards at work
here and that some celebrifies who complain of ihe media’s aitention
actually seek it io promote themselves). The media scrum that
closed in on Prince William's girifriend Kate Middleton when there
was speculation on an impending engagement was & subject for
concain, “Although that was resolved very guickly, the -Code
Commitiee investigated fo see if it indicated a deeper problem.

We conciuded that the Code’s rules.on harassment —among the
striciest in Western Europe. — were working well. This'is where
people who do not wish o be pursued alert the PCC, which passes
on the reguest fo editors.

As 1 have stressed, this Codebook shows that there is no cause
for complacency on the part of the newspapers but, equally, it has
important lessons for our defraciors. First, it shows that we are in
the business of learning — why else ‘would.a constantly revised
Codebook exist? Second, it demonstrates that the self-regulatory
system is genuinely responsive fo public concerns. And third;.| hope
it kills the myth that the balance that we aftempt to strike is a shabby
compromise between individual rights and a seli-serving media
waving the flag of press freedom.

Indeed, the words press freedom appear nowhere in the Editors’
Code of Praciice. What is mentioned is freedom of expression and
the public’s right to know, neither of which is the exclusive preserve
of the press. Ceriainly, the balance between that public right fo know,
on the one hand, and the rights of the individual on the other, lead
fo genuine tensions, but they are inherent in any truly free system.

A democracy as a whole, not just the media, has to get the
balance right. Go too far in either direction and i Is members of the
public — collectively or singly ~— who suffer. And constantly af risk is
the Open Sociely lself.

wwweditorssode urg uk

publishers, who co-ordinate and fund the newspaper and magazing
industry's -actions on - self-regulation. Pressbof comprises
representatives of the Newspaper Publishers Association, The
Newspaper Society, the Periodical Publishers Association, The
Scottish- Daily Newspaper Society and the Scottish Newspaper
Publishers Association.

The Press © laints O the independent adjudicating
body: ten senior figures from outside the industry, including the
chairman, and seven edifors. The Commission’s role is fo oversee
the system and adjudicate on compiainis.

The PCC secretariat, which operates the sysiem, processes
complaints and acis as a conciliator wherever possible to find remedies
for grievances which are acceptable fo comptainant and edifor alike.

The Editors’ Code of Practice Commitiee, comprises 13 ediiors
from nafional and regionai newspapers and magazines, representing
all parts of the UK. Their job is o write, review and revise the Code
fo ensure it remains relevant and responsive fo changing
circumstances, It ensures flexibility; changes thaf would take many
months or years fo introduce in a legalistic or statuory sysiem can
be agreed and impiemented within weeks.

THE SYSTEM
The PCC prides itself on providing a service which is fast, free and fair
lt-has a target of resolving complaints within 35 days, with no.charge
io the:complainant,

Complaints should usually relate fo arficles published within the

wwrw pditorscods orguk
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‘Apprbprsate clauses are markad by an asterisk

Tha PCC Judges each case on lts merits — su the ciraumstances in one

. ~case may not always be an appmpriate precedent n ancther.

.

HE

- contributed ¢ edttonal material,

v o8

&

!t is uauauy the edltar 5 | respansnbmty o demonsirate t:omphance with
ihe Ccde, rather than for the complamant o prove a breach :

The Code. applles to all editori:

,! staff | kcludmg photographers, and to
such a8 agency ccpy, c:tizen jaurnahsts

— and readers Ietters
Failure to co—operate w;th a Pcc mvestlgatlon r:.an itself bea bresch,
The Code should be henoured in the spmi as well as the letter

This Codebook is for gmdam:.e only — it does not expand oh the Cade
andis not bmding on the PGC.

previous fwo months — ‘although that is. extended in special
circumstances.

1§ the PCC regards the complaint as raising a possible issue under
the Code, the editor will be approached and given seven days o
formulate an initial response. The PCC will then try fo see if there is
a basis for conciliation, acting as a go-between fo find a suitable
remedy (Ses Bristing).

If conciiiation fails, or is inappropriate, or if the case involves 2

major policy issue, the Commission will publish an adjudication.
When a complaint is upheld, then ihe newspaper or magazine musi
publish the adverse adjudication.

This is one of .ihe main sanctions. There are no fines or
compensation, since these would inevitably involve lawyers, making
the sysiem legalistic, slow and expensive — and less accessible fo
ordinary people seeking swilf redress.

Adverse adjudications are effective. Editors ‘dislike having fo
publish them. It means their mistakes are exposed to their own
readers, ‘and often -fo crilicism and ridicule in the columngs of their
comimercial rivals; which is doubly damaging.

In cases of very serious breaches of ihe Code, the PCC can draw
the adjudication 1o the aitention of the publisher, which.could lead io
a further public rebuke. Also, as adherence fo the Code of Practice
is written info many journalisis’ contracts of smployment, breaches
can < and do = result in'dismissal, slthough this is & matier for
individual publishers.

HWECODE AND THE LAW
While the Code has had legal recognition ~ under the Human
Rights and Data Protection Acts, for example — it does not aftempt
t0 duplicate the law. The Code and the law are distinct. Compliance
with one will not guarantee compliance with the other.

Journalists must remember that they remain, as aver, subjectiothe
same legal constrainis as every other ciizen — such as the laws of
defamation, contempt, frespass, harassment and a hundred others.
The Code will often require more of journalists than that demanded by
faw, but it will never require ess.

www editorssode.org uk

The'REC sysfem of resolving compiaints‘ is based.on
concilistion; There are many ways of breakmg the deadiock
between complainant and edifor, without going to: adjudncatnon

although that is-always afinal option. This list is not exhaiistive —

“resolutions might involve a combination of different remedies.

¥

Clarification; A c}arification ‘might be appropriate where:
something has been omiited from ihe original article or if itis
ambiguoué or arguably mis!eadin‘g. It stops shorf of an
admission by the editor that the article was wrong.

£

Corrections and ‘apOiogies.‘ Straightforward faciual errors
are uéuaity dealf with most cleanly and simply by the
publication of & correction. In the case of serious errors; this
“might include an apolpgy. The Code states that an apology
should be published where appropriate.

Letter Sor publication. An editor's offer to publish a

i

complainant’s letter can be appropriaie when: the complainant

has an alternative point of view but no substantive faciual
obgectlons fa the piece: where there are a number Df minor.
Inaccuracies; where the newspaper has an snonymolss and -

reliable source but no Diher mroboraﬂve ‘material; or where &

oomplamani might for reasons of privacy wish io make
anonymous oh;ectxons toa p;ece :

database and cuttings library. is tagged with the complainant's
objection to ensure the mistake is not repeated,

&

Taking down online material. Many complainis about
material o Newspaper or magazine websiies are resolved by
the editor removing it on receiving a complaint; This applies
especially to user-generated matenai that hasnot been edﬁed,

$

anaﬁe letter of apalogy Further pubhcaiy is often not an
attractive option for 2 complainant; particularly in privacy cases
orinfrusion into grist. A private‘apolo‘gy, often drafied with the
help of a complainis officer, and perhaps fagged fo the file as
outlined above, is somefimes & more suifable remedy

& Private undertaking, Similarly, undertakings by fhe edifor about
the future conduct of the newspaper and ts siaff might also give
a Qomplamant some. peace of mind, Complainis have been
resolved on this basgis: :

wwiy edlorscotde orguk
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The philosophy and spirit of the Code

he Preamble is the key fo understanging the Editors’ Code of

Practice, it is the part of the Code which defines the rest. It sets
out not only the balance of rights and responsibilities of editors and
publishers in ‘a free press regime, ‘but also. the underpinning
philosophy of self-regulation and the spirit of the Code — ihe glue
that holds it together,

Universal compliance: The Preamble places on publishers
and editors the uitimate duty of care {o ensure that the rujes
are implemented. It also ends uncertainty over who is covered
py the Code by abolishing outdated distinctions between
journalists and phoiographers, or other suppliers or providers
of editorial services.

In the contaxt of the Code, the rules for journalisis apply io
all editorial stafi external coniributors or suppliers of
editorial material.

For example, in cases covering clandestine devices and
subterfuge, this would normally include information supplied
by intermediaries or agenis.

Online publications: Edilorial material in oniine versions of
newspapers and magazines is covered specifically. The rules
apply to oniine versions of the newspapers and magazines
— as opposed io freesianding oniine pubiications — and, as
with the print versions, embrace editorial material only.

Increasingly, newspapers* and magazines’ onfine content
is very different from that in the print versicns, including, for
example, user-generated blogs and chatrooms, :and audio
visual material, some of which would not -normally be subject
to editorial control.

Therefore, in 2007, the Press Standards Board.of Finance
issued a ¢ ce note exiending the remit o cover audio
visual editorial materiai and the Preamble was amended to
reflect that, (See aist Tomplainis aboul wobisites).

Editorial material-was defined as that for which the edifor
was responsible and'could reasonably have been expected
to apply the terms of the Code.

User-generated content ‘such as blogs and chatrooms
continues 1o be excluded; as does audio visual material that
had been produced o ‘conform to the siandards -of ‘another
regulator: — ‘such as Jive “or -syndicated TV of radio

The spirit of the Code, the voluntary will and commitment o
making the system work not just to the letier, is-an essential element
and one rarely available to any statutory or legalistic system.

it is only by Invoking that spirit of flexibility that the balance —
proiecting both the rights of the individual and the public’s right 1o
khow — tipon which the success of a self-regulatory system relies,
can be struck.

Although the Code does not.iry io set Olympian ethics likely fo be
more -honoured in ‘the breach, it \is_commitied foihe highest
standards and sees these guidelines as the starting point.

The spirit of the Code is embodied in the edifors’ commiiment io
honour it neither ioo narrowly nor too broadly — and not just.to the
tetier, ‘Thie is'a clear message to the indusiry, the PCC.and io the
public that this is an even-handed, practical Code based on solid
principles rather than abstruse definitions buried in'the fine print. )t
should not be abused &ither by editors irying fo.tiptoe around the
rules, or by complainanis playing the sysfem fo the detriment of the
public’s right to know.

The commitment o freedom of expression and publication in the

public interest is at the core of the philosophy. Teken with the

previous commitment, and the Public interest defences {See Section

Siy), it demonstrates the balance io be siruck:

= No compromises on the rights of the individual, but —

#" No unnecessary interference either with freedom of expression
or with publication in the public interest.

Both sides need to be weighed when taking a decision to publish

and when adjudicating on complainis.

wrww editorssods org uk

programmes. This reflects the traditional approach applied to
print versions, where for example, Letiers io the Editor are
covered by the Code, but advertising and marketing material
is not.

Co-operation with the PCC is the first test of the spirit of
the Code in action. The voluntary system cannot work without
universal compliance by the indusiry, and swift co-operation
is the surest example of compliance.

Once the PCC is invoived in a case, there is renewed
pressure for a speedy resolution. First, the Code requires of
editors swifi co-operation with the PCC in trying to resoive
the dispute. Second, the PCC's target is to resolve cases
within 35 days.

Failure of publications io co-operate swiftly is, as the
Preambie makes clear, iiseif a breach of the Code, which
may result in censure. This happened when a Sunday paper,
while standing by its story about a pop festival organiser who
complained of inaccuracies, simply failed io produce any
evidence.

The PCC upheld ‘the complaint by -default, -reminding
editors that it was their Code, and seif-regulation couid work
only by the voluniary participation of the industry (Mcintosh
v Sunday World: Report 60.2002).
if failing to act swiftly is one form of non-co-speration,
acting precipitately can be another, especially once the PCC
is involved.

When an author complained that his book about the death
of Pope John Paul | had been misrepresented in a Sunday
magazing section in-2005, the PCC iried io negotiate &
mutually acceptable correction: Bui the magazine jumped the
gun, publishing its own correction = despite being asked by
the PCC not to do so — and ‘without due prominence.

The wording of ‘the correction”itself would “have been

wwwsditorscode.org.uk
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adequate, but the PCC feli the magazine's unilateral action
ran counter fo ihe spiri of the Code. “Publishing a correction
which has not been agreed with the complainani, despiie a
request from the Commission not {0 do so, was neither within
the spirit of the system of self-regulation nor within the letter
of the ‘Code of -Practice,” said the Commission in:an
adjudication censuring the editor. (Vaiiop v The Sunday Times
Magazine: Report 71, 2008,

So while bad praciice is rare, when it sccurs the PCC
always takes a grave view..in 2007, it censured the Sunday
Maii for Tailing 10 hold o an underiaking given in 2003 fo keep
on ‘file & ‘complalinant's denial -of ‘allegations it had made
against him:

The paper:had repeated the claims withoutrecording the
denials. The PCC regarded. this as a serious matier and
upheld ‘& complaint that the report was misleading under
Clause 1. tLothin v Sunday Mell, Fepori 76, 2008)

When, a few ‘monihs later, the same paper unilaterally
changed. the |wording of ~an ‘agreed ‘letier resolving a
complaint, it 'earned anoiher stern'repuke. While the revised
wording was still.a proporiionaie response, the PCC warned
that the paper's approach was highly unusual, disappointing
— and should not be repeated (Forres
Rapoyt 76, 2008}

er v Bunday Mell

Due prominence: The second iest of co-operation is the
requirement that publicaiions print adverse adjudications
against them in full and with due prominence. This Is the
PCC's principal sanciion againsi offending newspapers. in
fact, no editor has ever failed 1o publish an adverse
adjudication, even though they have occasionally run fo 4,000
words.

While there is an excellent record of compliance on
publication of adjudications, the PCC is equally insistent that

in daily paginations meant they were each a similar distance
from the back page.

But this arithmetic did not add up for the PCC, which ruied
that the paper had failed o give due prominence. The
Commission ordered that another adjudication, detalling both
hreaches, should be published — prominenily. it was duly fun
on Page 14. {7 The Argus:
Heport, 7T, 2

s BOC, Nicholas Boarmes MP &

Headline reference: Since June 2004, there has been an
additional ‘requirement that there should be a hegadline
reference to the PCC. Although there would be no objection
to spelling out the Press Compiaints Commission in full in a
headline, the strici requirement is only to use the acronym
PCC. This is intended to provide more visibie “branding” for
adjudications.

Preamble and public interest: Although separate from ihe
numbered clauses, both the Preamble and the Public interest
sxceptions have always been imporiant iniegral components
of the Code. The Preamble was amended in 2007 1o siress
this,

# Wes the Code Tollowsd in the spirit as well as to the lstier?
+ Was It observed by contributors and agents as well as staff'?

4 isthe pubhcatton w@peratmg swifily fo resolve 2 cumpiamt?

» Has an adverse adjudlcataon been pubt;shk wsth due pmmmen;.:e'?
+ If so, did the eadlme refer to the PBC?

the obligation of due prominence is properly met. Jt has made
clear it will folerate nothing less /&8ee alee FPage 17),

So an edifor Is free to decide the prominence, but the PCC
is also free to decide that it was noi sufficient — and that
could lead fo a further breach of the Code. For this reason
newspapers often consuli the PCC in advance for advice on
prominence. :

As with the placing of corrections [See Faye 18; due
prominence does not mean equal prominence. A breach of
ihe Code in the froni page lead does not necegssarily meen
the adjudication should be on Page One — although i might
be. It depends on what would be appropriate, according io the
gravity of the case;

For example, the PCC ruled that:an Evening Standard lead
story suggesting that climate change activists were planning
to ‘cause chaos ‘at Healhrow Airport by placing hoax bomb
packages and aitacking the security fence was -based on
flimsy evidence, misieading and was 2 serious breach of the
Code.

The newspaper published ihe adjudication prominenily on
an early inside page — with 'a Page One refergnce to It. {7The
Campfor Chmate Action v Evening -Standsrd: Repori 76,
2008,

Burying adjudications: “Due 'prominence” implies a
proportionate response to the original breach, In the spirit of
the .Code, that wouid not normally ‘mean burying an
adjudication in an obscure part of the newspaper — unless
the story in question had first appeared there.

A regional evening newspaper found jtself in double trouble
in 2008 when it ran a critical PCC adjudication about a Page
8 picture siory breaching children's privacy — on Page 32.
The editor contended that although the adjudication was 24
pages later in the paper than the original article, a difference

wew sditorscode.org uk
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: accauntabn!nty under both erim
places an extra burden cf re

kCampIamants dn not 31gn a ega waiver but mereiy undertake .

not 1o pursue iegal action cancurrenﬂy with a PCC | lnves ation.

in ‘general, compiama s xare\y take both ihe legal and sah‘n

- However, while the Cede does not rep!ace the law 1’:5
authanty is recognlsed by ihe eouris in severat areas:

B Data Protecmn An exempt:on for some journalistic, htensry

o artistic work n speclfic circumsiances was included inthe.

_ Data Protection Act 1998 In hearing cases, judges may iake
accouni of a number of destgnated codes of practu:e —_
kmc!udmg the Edﬁors Code

Human Rights: There was akns as the Human Rights Bill
was going through Pari:ament that it could becomea

backdoor privacy law, accessable only to the fich and famous, k
“and undsrmlmng the more pubiu:ly accessible PCC. The Bill

was amended o mclude a clause requiring judges fo pay .

 the Preamble embraces the spirit of the Code, then Clause 1

goes to the heart of good practice. The Code does not demand
infallibility; i reguires that care should be taken. It is about getting the
story right in the first place, putting it right if mistakes are made and
- where appropriate — saying Sorry.

This clause accounts for the majority of complainis to the PCC.
That will surprise ho-one familiar with the pace at which newspapers
and magazines are produced, bui it should nof excuse reckiess or
sioppy journalism.

The PCC has reminded editors -that accuracy is particularly

Codea 2 ore gmsed by the Comm;ﬁee of European .

gu\afors, resp' sible for drawmg up the Market

This avoided the heed io change the PCC Code when the ~‘ ;
 direchive was plerriented in the UK — alihough the financial
Jaumahsm best practice note was updated eﬁectuve from :
Aptil 2005

wwve sdiiorsends org.uk

important in dealing with emotive topics such as asylum seekers of
mental healih, where there is danger of creating fear and hostility not
borne out by facis, and where aliegations are made, ahead of formal
proceedings, suggesting an individual has commitied — of is
suspecied of — a criminal offence.

The absence of a public inferest exception fo justify inaccuracy
increases the burden on edifors, {See Secfion Spx, Public interest).

As with all else in the Code, it is a guestion of balance. Care must
be faken to minimise both errors and their impact. Mistakes may be
inevitable, but it is important that they are put right swiffly and clearty.

The Code rules on accuracy break down info two main areas,
covering pre-publication and post-publication. :

THE PRE-PLBLICATION RECIIREMENT
The Code is carsful not to demand perfect accuracy, which would
he impossible to achieve. Instead, sub-clause 1i obliges publications
to take care not to- publish inaccurate, misleading or distoried
material, including pictures.

That is a simple, practical and deliverable requirement, applying
1o all they do ahead of publication. If sufficient care were taken, then
that would be a defence to any subsequent complaint. The tesis fo
apply would include such issues as:

#.Are there reasonable grounds for believing the piece is accurate?
« ' Have properchecks been mate?
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» Have likely complainants been given an adequate opporfunity to
respond?

Proving sufficient care: A complaint by the European Commiission
thaariin v Mah on Sunday: Report 53, 2000) was rejecied because
the PCC decided the paper had iaken sufficieni care fo check the
accuracy of a siory suggesting an EC summit was to discuss a £30-
a-yearlevy on telephone lines.

First, the siory was based on & repori on an official EC websate
which gave no indication ihat if was out.of dafe; second, the paper
had twice asked the EC press office o comment, but received no
response; and third, ii-had made cleaf this:was:a proposal for
consideration which had not been: adopted. These checks showed
that the paper had faken sufficient care on ail points.

The case demonstrates that editors arg not always responsibie
for potentially misleading ‘reporis. There can be factors over which
they can have no conirol, and there can be occasions when the erfor
is caused by contributory negligence on the part of ihe complainant.

Conversely,'a ‘complaint against'a Sunday tabloid was upheld
because the paper failed io pui details of an uncorroborated kiss-
and-teli story 1o the subjeci of the piece prior fo publication. The PCC
ruled: tHarkishin i Sundby Sport - Report 582002} that this
amounied o insufficient care fo esiablish ihe fruih.

CPOSTPUBLICATION REGUIRBEMENT

This requires publications fo offer a suitable remedy if the story,
including - pictures, - was ‘significantly inaccurate, ‘misleading .or
distoried. The burden of proof, as always in the PCC system, falls on
the editors. if they wish:io claim the siory was true, then they will
need to demonsirate that there were no significant inaccuracies or
distortions and that it was not misleading. Even if the story was not
entirely correct, the newspaper would be exonerated if it could
demonsiraie that it had taken sufficient care fo avoid.inaccuracy, or
that it had offered a suifable remedy.

Editors are urged: by the PCC o think carefully before embarking en high-
profile'campaigns in which details of convicied sex ofienders are pitblished, In
a Bulnance Note the Commission recommended;

&

&

#»

“Consultation: It would be advisable to talk with representaiives of the

probation service and iocal police before publication: Both services had
expressed fears that ideniifying sex-offenders could hamper their work and
endanger public saiety.

Aceuracy: Particular caré needed:fo be taken to comply with the Code’s
rules {Clause 1), given the scale of problems created for innocent people

that could follow an inaccuracy.

Corrections: Where there is an acknowledged inaccuracy it should be

corrected as soon as possible (Clauses 1. and 2), with an apology if

Was it significant’? The spirit of the Code protects a substantially
frue story from falling due fo-a irifing error The PCC's
commonsense fest of significance is simple; How much does it really
matter? Geiting & name wrong could be merely irritating — or wholly
fundamental. The contexd would be crucial. The PCC might need io
decide if the alleged error, iaken alone, was of consequence, or even
if @ series of relatively minor errors, taken together, were iikely to
mislead or distort,

in 1998 (Fhint « The Guardien: Repoyt 45, 1999) B man‘who had
writien critically about The Guardian, complained that a piece it had
published in response was littiered with inaccuracies, inciuding @
claim that he had a “shouting, ‘screaming, vein-busting dislike” for
The Guardian: The PCC decided the newspaper. had 2 fight o
investigate a crilic who had made serious-aliegations against it. in the
contesxt of the piece all the poinis were minor — except.for.ar error
over VAT repayment. That was significant, but.had ‘already been
correcied by the newspaper. The comiplaint was rejected:

Was it true? If the point is significant, the next test is whether it'is
true. The PCC wili expect from ediiors supporfing evidence fora
story, wherever possible, demonstrating that it wasn't inaccurate,
misleading or distorted. ‘However, the truth is not aiways easy fo
establish, especially if a hewspaper or'magazine is relying Tor iis
information on a single, confidential source, which it has a duty o
protect under the Code {5

& Dlause 14, Confidential s0Urces)

The PCC ‘has no powers of sub-poena, or of wverifying
unsupported evidence and in rare cases it has proved impossible fo
decide whether a story was accurate of not. in such situations, the
Commission will often negotiate on whether if is reasonable for the
complainant {o be given an opportfunity fo reply.

in 2002 Cabinet Minister Charles Clarke accused a newspaper
of inventing & story that he had ‘told friends’ he regarded the Speaker
of the House of Commons as a liability. (Jiarke MFP v The Times:

www editorsrods. Org ul

The paper stood by its story — insisting it was from a confidential
source — and offered Mr Clarke an opporfunity to reply, but bauiked
at publishing his claim that its journalist invented the quotes. The
PCC could not breal the deadlock.

As it could not establish the facts, it could not oblige the
newspaper to accept that the guotes were invented. Jt decided that
the edifor's offer fo publish a letter carrying all Mr Clarke’s other
claims was a suitable remedy.

Was sufficient care taken? The problems sometimes encountered
in establishing the truth tend fo make the test of whether sufficient
care was taken at least as jmporiant as the fest of accuracy. I is
often easier o establish. (&

2 pre-publication requirements aboye)

The PCC has ruled that this duiy of care places a burden on
editors to be pro-aciive, rather than relying on compiainants fo prove
their case. A weekly newspaper's report that a man had been

: accused of assault was accurate, bui the paper failed fo report his The panel
hacessaty subsequent acquittal, because ifs court reporier was ill. The editor colour code
v Privacy People convicied of crime do have protection under Clause 3 — . then refused to publish an apology unless the defendant himself % What the
Code says

although reportmg of convictions would. not normally ‘breach the Code,

produced evidence of his acquiital,
The Commissicn rejected the notion that the onus of proof was

2 Relatives and friends: They have 2 right of privacy and shouid not be ' ’ e X R : questions
' identified without consent (Clause 8) unless they are relevani iothe case or entirely on the complainant and crificised the editor for doing noihing editors need
there is 2 public mieresi in doing so. X 10 fry $o establish the facts, It said failure o publish the verdict g:;‘;etves
created a misleading impression for several months and breached whn Code

Chddren ‘and victims of sexual assaulit. Parhcuiar care needs fo be 1taken
fo prevent identil ca’uon of vxc’ﬁms m ima W|th the Code riles i in Clauses 7

B

{ssues arise

the Code. thfiichamy v Brecon & Rednor Express: Reporl 72,

2005). ef
and 1t pecific
areas whete
Was it misleading? Stories that are fechnically accurate can still be S’;ﬁ;"e

misteading or disforied leaving the reader with a false impression.
Sometimes the problem is more because of what they don'i say than
what they do, and that -— whether intentional or not — can breach
the Code:

Aomagazine [Hrain 'y Hello! Reporl 55, 460: ¥ published interior
pictures of aciress Kate Winslett's new home — but didn't mention
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that they were faken during the occupation of a former owner, who
complained. The PCC ruled that the pictures showing the former
owner's furniture suggested Ms Winsleti had disposed of freasured
wedding gifts:

The .complaint was upheld, A capiion making ciear ihai the
picture’s showed the interiors pre-Ms Winslett might have kept the
magazine out of frouble. But only if it was made very clear.

Hidden escape-clause justifications aren’'t acceptable fo the PCC
— asa local newspaper discovered when it ran the story of a police
raid, in ‘which six refugees were -arresied; under a Page One
headline . The Front Line in Folkesione, apparently illustrated by a
large picture of officers in riof gear.

The fact that the picture showed an entirely separate incident was
only revealed on an inside page. The PCC upheld the complaint —
while reminding ‘editors that inaccurate or misleading reporting could
generate ‘an atmosphere of fear and hostility not borne ‘out by the
facls, iHarmetand Harmaen ¥ Folestone Heralth Reporf 47,2898].
ISep Briefing).

Was it distortion? The PCC insists that if a picture is not what i
seems, or if it has been posed.or digitaily manipulated, the reader
should generally be fold. An exception might be in publishing spoofs
— such as April Fool stories — where the manipulafion is the story
and will ulimately be revealed. The fest would be whether the reader
had been significantly misled. Most are not — and they get the joke
if they are.

However, a piciure iflustraling a genuine story of local prostitution
and showing what appeared {0 be a vice girl on a sireei corner was
douibly ‘damned. The newspaper admitied it had been digitally
created by combining iwo images — and was posed using a model.
The PCC ruled that in any case where images were significantly
altered, the caption should say so. (4 mar v Ludon on Sunday:
Heport 64, 2003},

Again, the key word is significantly. The PCC does not expect

After a number of breaches of the Code, the PCC fssued veaimed at
ending confusion over the termmo[agy used to describe asylum seekers and
refugees.

The Commission expressed concern that mssunderstandmgs could lead 1o
inacourate, misleading or distoried reporting, in breach of ihe Code's

and might alse generate & fear and hostllny that
was not borne out by the Tacls. : :

- Although ihe Code's Discrimination rules | 1% —relating to
pejorative; prejud%ciai or irrelavant references — apply only io indlviduals, the
wider guestion of whether a description is accurate, misleading or disforted
applies equally io gréups, This means a ferm such as “llegal asylum seeker’
would be a breach, since it is inaccurate.

The guidance suggested;

An asylum seeker js a person curently seeking refugee status of
humamianan prctecilon :

A ief'ugae is somenne who has fled their country in Tear of their llfe ~—and
may have been granted asylun under the 1951 Refuges Ccnvenipoﬁ, or
who otherwise qualifies for humaniiarian protection, discretionary leaveor
has been gramed excepiional leave o remam inthe UK k

- An illegal immigrant would describe & person who had been refused such
_siatus, and had falled io respond a remov ice to quxi Britam

. The PCE has also held that siories which ge era :
borne oist by the facts might in certam circums nces aﬁe t the elfare cf
: chﬂdren, n breach of fzim ; : : :

editors io chronicle each digital enhancement of every picture. The
image would need to have been distorted enough to have been
capable of misleading the reader.

HEUEDIES: DORRECTIONS

ARD BPOLOGIES

The need for speady and clear corrections is sef out in sub-clause
1ii which reguires that a significant inaccuracy, misteading statement
or distortion, once recognised must be corrected promptly and with
due prominence. There is no hard and fast definition in either case.
Promptness and prominence must be decided by what is reasonable
in sl the circumstances, particularly subjectto any over-riding legal
considerations.

Prompiness: While delays in some cases may ‘be genuinely
unavoidable, the Commission takes a stern view of .unnecessary
delays in righting undisputed — or incontestable —efrors, especially
where the repercussions can be sefious.

A newspaper wrongly reported. that an estranged husband was
involved in a knife-wielding incident with his wife’s new boyfriend, 1t
was not her boyfriend — she did not have one — but a neighbour.
However, due 1o what the editor described ‘as a “breakdown in

_‘communications”; the paper failed 10 correct the error for six weeks

— during which time the husband was found dead.

The PCC ruled ¢4 woman v South Walss Evening Post Report
59, 2002 that the delay, while inadvertent, was not acceptable in
circumstances ‘where the potential consequences of the mistake
were ‘serious. It aiso found that the correction, when eventually
published, should have included an apology.

Due prominence: As with the publication of adverse RCC
adjudications ¢Sse Fage 1 1}, the Commission will fake info account
all the circumstances o decide whether the prominence given fo a
correction, clarification, or apology amounis o an adequate remedy.

wwweditorscode.org.uk

1t has always taken the view that due prominence does not mean
equal prominence: an error in a Page One lead would not
automatically require a Page One tead correction. However, the PCC
would expect that the positioning of apologies or corrections should
generally reflect the seriousness of the error — and that would
include front page apologies where appropriaie.

When the Evening Standard ran a Page One story incorrectly
siating that Prince Philip had prostate cancer, the newspaper quickly
acknowiedged the error and within 36 hours the PCC negotiated a

srnent,

This included a Page One reference o a Page 5 item apologising
unreservedly to the Prince and his family for making the disiressing
allegation and breaching his privacy. If was a classic example of &
prompt, prominent and proporticnate apology working rapidly to
minimise the damage of a bad error. However, when apologies are
not treated in such a way it can seriously compound the problem
and aggravaie the damage done.

The Mayor of Totnes complained that a Daily Express story
claiming that she had personally ordered the scrapping of civic
prayers {o avoid offending other faiths, was not true. The council as
a whole had agreed the move and it was not in deference 0 other
faiths.

The Express agreed to apologise but, although the original story
had appeared on Page 5, the apology was relegated fo Page 33.
The PCC censured the newspaper for “an unforiunate example of
bad practice” especially s the complainant had {o wait four months
forit. (Boswall-Harper v Dally Express: Repori 75, 2007].

Apologies: In fact, the Code makes a distinction -between
correciions —— which usually need to be published promptly and
prominently — and apologies, where the same is nol always frue.

First, the wording of apologies often needs fo be agreed with the
complainant, especially if ‘there are legal implications — as in
defamation cases, for example — which may cause unavoidable
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delay, affecting promptness. Secondly, a public apology, which could
highlight the error and cause renewad embarrassment, may be the
iast thing a compiainant wants.

Editors regularly find that complainanis regard a personal lefter, or
phone call, ‘as more suitable, An apologetic note from a genuinely
regretful ‘editor, accompanied by a bouguet of :flowers, is by no
maans uncommon. 1L is ‘an example of the spirit of the Code in
action.

Yet sornetimes such gestures arg neither appropriate nor encugh
and the demand for a published apology becomes an issue. Each
case is judged on its.merits, but one Jactor when deciding if an
apology. is appropriate, might be whether the siory had caused
significant hurt or embarrassment.

A newspaper whose headline Blair All Spin And No Delivery —
Field, atributed to Frank Field MP words about the Prime Minister he
had not used, offered the opportunity to reply in a letter, bui refused
fo run an apology. The PCC upheld the complaint, ruling that, as the
error had been recognised at an early stage, an apology would have
been appropriale (Fiefd k5 v The independent: Report 51, 2000],

i
Lt

COMENT, OO
The Code upholds in sub-clause 1iii the Press’s right {o be pariisan,
but insists on a clear distinction between comment, conjeciure and
fact. The rival claims of freedom of expression and freedom irom
prejudice.can find a battleground here, especially when distinctions
become blurred in personal opinion columns.

The PCC holds the ring by defending the freedom fo cornment —
but only as long as columnists do not fry to argue a false factual
basis for their views. it has particularly used this to decide cases
involving complainis from minority groups about being portrayed
inaccurately. The tesis include:

« s the disputed material demonstrably factual? If not —
« Does the preseniation make clear that it is comment or
conjeciure?

Without any legal powers fo investigate the suggestion — by a
named former British agent — that Mr McGuinness had co-operated
with Mi8, the Commission was in no position to decide on its veracity.

in fact, it did not need fo. For the issue was not whether the
allegation was frue, but whether the newspaper had clearly
separated fact from comment. The PCC decided it had, as the main
headline had been accompanied by another saying, Spook’s Shock
Cizims.

Mr McGuinness said the ofher headline appeared fo be separaie
in another box, but the PCC ruled fAécuinness v Sunlay Woridd
Report 74, 2006} that readers would have undersiood that: the
suggestion that he was a spy was not siated as fact, but 25 a claim
from an intelligence source. The complaint of inaccuracy was
therefore rejected.

Alternative view: The imporiance of preseniation was siressed
again in @ case brought by Rina and Michelangelo Aitard, the
parents of conjoined twins, who had sold pictures and information fo
the media. /Azard vy Sunday Mirror Report 55, 2007),

The article was based on an interview with Mr.and Mrs Hubble,
who had become friends of the Alterds. When the couples fell oui,
the Hubbles sold their story fo the Sunday Mirror, giving their view
of .events.

But the PCC ruled that because the interview was presenied as
just one side of a complicated story, leaving readers in no doubt
there would have been another point of view, if was valid. There was
no breach of the Code.

Crime reporting and court stories, where accurale accounis
wouid normally be covered by jegal privilege, hoid hidden dangers
for newspapers ‘when they get it wrong and confuse comment or
conjecture with fact. ‘As always; misleading heedlines can be.a
particularproblem,

The alleged rape of a 14-year-old black girl by 18 men in.an Asian

in 1997, a tabloid columnist stated as fact that gay men had an
average life expectancy of 43 and were 17 fimes more likely to be
paedophiles than - straight ‘men. During .the: PCC “inquiry, the
nawspaper accepted the staiistics had been challenged and that,
although “broadly accurate”, the columnist’s interpretations should
not be taken as absolute,

in & key fuling, the Commission concluded thaf such claims

should not then have been presented as fact, and upheid the
complaint. /4 <) Crompton v The Sun: Report 41, 1887)
Import of pre : In news reports, oo, there is a danger
of ‘passing off aliegations, however strong, as fact. Presentation of
the story can be crucial if by tone, display or other means it misleads
the ‘reader jnfo interpreting :as fact that which is ‘conjecture or
comment, or 2 mixiure of both:

Soon after the death of Father. John Tolkien — son:of JRR Tolkien
—'a Sunday paper. published:a former altar boy's claims that the
priest was a paedophile; who had abused hundreds of children. The
Tolkien family, in a series of complaints under five clauses of the
Code, said they had ‘been given no chance'fo comment on these
allegations, which were presented explicitly as fact:

The editor's suggestion that publication was justified by freedom
of expression and a duty fo expose crime was rejected by the PCC,
which ruled that while the newspaper may have strongly believed
the priest to be a paedophile, he had not been convicted of, or
charged with, any offence.

The presentation of the story should have made absoluiely clear
that these were allegations. By publishing such exiremely serious
claims without sufficient qualification, the newspaper had breached
Clause 1 of the Code. { Tolkien family v Sundsy Mercury: Report 62,
The issue of presentation was doubly crucial when Sinn Fein
leader Martin McGuinness complained o the PCC after a Sunday
newspaper splashed with the headline McGuinness Was A Brit Spy.
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shop was reporied on the front page of a weekly newspaper under
the headiine Gang OF 19 Rape Teen. Although headlines and
reporis on inside pages had used the words “alleged gang rape” and
“alleged attack”, the word “alleged” was used only once in the short
Page One story.

The PCC ruled that this was insufficient to enable readers fo
realise that the story was about allegations and the inside coverage
did not mitigate that. it therefore breached the Code by failing io

Heport T2, 2005-8).

Unproven evidence: Similar problems can arise in court reporting
of staiemenis that are not proven facis. A plea of mitigation for an
offence, uniested and unproven, is not necessarily a fact, but an
allegation. And that must be made clear — as the editor of a local
newspaper found when he ran a story headlined Man Attacked
Girlfriend's Lesbian Lover.

The defendant admitted in court attacking a woman, but said he
was upset becauss he had discovered she was having an afiair with
his girifriend, His victim complained fo the PCC thai the newspaper
stated @s fact in its headiine and the intro fo iis story thal ihe two
women had been loyers, rather than -making clear that this was an
allegation made in mitigation. in fact, both women iater said the
claims were unfounded. However, the editor said he had accurately
reporied what was said incourt and would nof publish a letier of
denial from the complainant because it could expose his newspaper
io the risk of defamation proceedings.

The PCC said while the -edifor was not responsible-for the
accuracy of what was sajd in court, there was an.important principie
under the Code of how proceedings were reporfed. Readers would
have ‘been misled into believing that the ‘court claim ‘was ‘an

established fact. The Commission criticised the ‘editor for noi irying
10 find an amicabie resoiution and Upheid the compiaint. {Mahmoud
v Isle of Wight County Press: Report 76,2007
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REPORTING THE QUTCONE

GF DEFPRNATION CASEE

Publications are required by the Code in sub-clause 1iv 1o report
fairly and accurately the ouicome of a case for defamation to which
they had been party — ‘unless an agreed sefilement stales
otherwise, or an agreed stafemnent is published,

This is infended to ensure ihat newspapers sef the record siraight
in their-own pages. It covers only the ouicome of ihe case and puls
no onus on editors 1o run ongoing reporis of the action — although
they may choose o do so.

A case where a:man who successfully sued The Guardian went
on'fo complain that the paper had not fun baianced reporis of the
iral by ano Co.v The Suerdisn Bepor! 48, 7808 was fejecied
by the PCC.- The Coderefers only fo the outcome of the case.

Agreed statements: The provision for cases where the setflement
of.the defamation action clearly siates {hat there is no requirement
to publish the ouicome; or where an agreed statement is published,
was added in June 2004 fo protect publications which reached such
an agreement from being guilty 'of a technical breach.

That happened in 1888, when & magazine did not repori the

Was the siory inaccurate, misieading or distorted? A lechnically
accurate siory could siill be misleading. Has & piclure been manipulated?

Was sufﬁment care taken o establish accuracy ahead of publication?

Were proper checks made’? Was the c:ompiamani offered a chance fo

comment”

Did the story confuse comment or comecture and ’fac:t7 Presentation
is !mportan’;

-Was a suitable remedy e:ﬁewz«:i9

Was the outcome of a defamation case repcried?

A fa:r opponumty for eply !c maccurac:w musf be g:ven wh no
reasnnabty caflen' for

s the Opporiunily io Reply is fo inaccuracies, it would be difficult

fo breach Clause 2 without first coniravening the rules laid down
for corrediing significant errors in Clause 1. Complaints therefore are
rarely, if ever, considered under Clause 2 aione. Bui the clause is
important because it sefs out the precise obligation on editors. They
must give a fair opporiunity fo reply... when reéasonably called for.

It means that where it is reasonable - as'in.cases of significant
inaccuracy where litle or no ‘redress has been offered ~— an
opportunity to reply may offer a remedy beyond a simple correction.

Circumstances and timing can themselves add significance o an
ervor and therefore add urgency io the ‘need for an opporiunity io
reply.

A front page splash in & London newspaper headed Terror And
Hatred For-Sale Just Yards From Baker Streetf would be a'sfrong
story.in-the public interest at ‘any time, but when published ‘only
weeks after fhe July 2005 London hombings both ifs relevance and

the need o be accurate were heightened.
The story hightighting the sale of allegedly exiremist fiterature in
Islamic outlets was actcompanied by a picture and contact details of

ouicome of a case, believing in good faith that the settlement did not
require @ report of the outcome. In its adjudication (McCiueen and
Giverichy SA v Time Dut. Reporf 48, 1958) the PCC accepied that
the Code should not be used fo give litigants in resolved cases
furiher redress.

Significantly, the Cormission did not censure the magazine, but
urged editors and lawyers 1o make clear in sefflements that reporting
of the ouicome was not an issue.

The clear lesson for both sides is that agreed legal seftlements of
defamation‘actions should include the timing and manner of any
publication of -the ‘outcome ‘and those ‘arrangements ‘should be
enforced as part of ihat setilement. i shouid not be a matier for the
PCC 1o referee after the event.

KEY RULINGE
& Karliny M'r;-f’! o Slnday, (Re;}f*f’ “3 26%5“

sugrdian {Report 4 .
{Report BE 20027
amp 5 Brecoi & or Exprags (Report 72, 20085
y Meilfof (Renomt 55, 20015
sy sl Harman v P’v@f?f‘”nme Hergld (Report 48, 20005,

ver v Dally Express {
The indspendent
whon v The Sun
e dderoury
irness v Sunday Workd (Heport 74, 20063,
w . pdiard v Burday Mirror (Report 55, 20013

o

75, 2007)

5, 1888).
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the Dar Al-Tagwa bookshop, as an example of the sort of premises
selling titles that advocated terrorism. But the shop.did not sell any
of the books or DVDs feafured in the article. it did sell a pamphiet
that was quoted, but this did not corroborate the allegations of
incitement fo terror or haired.

The newspaper ofieraed to publish. an abridged letter from the
shop’s managing direcior, with an editorial footnote apologising for
any misunderstanding. But the bookshop — which had sought police
protection, following abuse and threats to iis staff ~— said ihis was
not enough.

The PCC agreed. i said the misleading allegations could have

had exiremely serious consequences in the climate of anxiety
following the London bombings and the remedies ofiered were
inadequate. The complaint of inaccuracy and failing to offer a fair
apportunity fo reply were both upheld. (Samir El-Alar v Evening
Standaid: Report 72, 2008}
However, ‘it would not normally be reasonable fo call for an
opportunity fo reply if .one has already been offered, especially if
accepted. - A complaint from: Esther ‘Rantzen ‘against a Sunday
newspaper failed ‘because the ‘editor — alihough disputing- the
ingcouracies '~ “had . already -published ‘prominently & ietier
addressing her'main points. The PCC decided:this was enough.
{Ranizen v The Sundey Teleyraph; Heporl 37, 1867).

The opporiunity tc reply has occasionally been criicised as falling
short of ‘an absolute right of reply. However in the iconiexi of ‘a
regulatory system built on conciiiafion, any term dealing in absolute
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might maed o mn i pubhcatton wnth tldentlfymg the accused asa way of
ccmptymg with th Code, .

ia compiamt is mede about aczcuracy, edators should irweshgate ihe sicry
—and it neoessaa’y pit fight any wrong impression— swiftly o avo:;i the errm
bemg reproduced elsewhere and gaining Drad:buhty : .

anacy and harassment' T he fact that someone has been aocused uf enme
should not | bs used to justiy mtrussons un\ess relevant or in the pubhc snterest
o . Ediiors are rem»nded that telephoning, ques’aomng, pursuing or

' photographmg individuals once asked 10 desist wouid breaoh the harassment

rules 'mm‘% 4 uniess i in the pubhc mterest

Sex cases: Ediors are advised to 1ake care ihat publlcatcon of detalls abnui
the accused cannot lead 1o identfi cation of ihe alleged victims (Cizuse ¢ and
5 it s likely to do 50, ediiors should report such all egattons wzthout
naming the accused uniila charge is bmught

Innecent relatives: Under the Code, innocent relatvves or friends should not
be identified without ccnsent unless relevant o the story ~Jor example; when
the relationship i s already in the public domam ——oF lt is in tha public mterest fo
doso (Dlause g

0
o
3
=
ok

rivacy is always a hot issue. Complaints about infrusion account

for a quarter of the PCC's cases, and cover the whole specirum
of national and regional newspapers and magazines in almost equal
proportion.

This reflects the genuine and widespread conflict over where
legitimate public exposure ends and public prurience begins. When
dealing with public figures, there can be a further dimension: how
much is this prurience encouraged by celebrities themselves? There
is no definitive answer 0 these questions. It is & matter of balance
and judgment according o all the circumstances. The Code aftempts
{0 emprace that and manage the conflicis in Clause 3, by fwo means.
First, in sefting out the zones of privacy, i echoes the language of

rights on either side — whether they be reasonable or otherwise —
could be counter-produciive and raise false expectations. The Code
definition relies on what is reasonable in the circumstances, which is
decided by the PCC.

@ ;i%a a3t 5«‘ fﬁt& £“ venmg Sterderd (Report 72
i o The Bundsy Telegraph [Repo

% ‘Was there a ssgmfncant mac:curacy? ;
+ Wason adequate remedy offerad? ‘

www editorscode org uk

the Human Rights Act — the entitlement fo respect for privaie and
family life, home, health and correspondence. In June 2004, the Code
added fo this digital communications, thus underlining Clause 10's
stricturas on the use of bugging devices.

Second, the Code’s ban on intrusive photography makes clear
that consent would be needed o take pictures of individuals on
public or private property where there is a reasonable expectation of
privacy.

This attempts fo protect individuals by introducing a test of what
was reasongble, with each case judged on its merits — the final
arbiter of which would be the PCC with its lay majority. As this clause
offers the possibility of a public inferest defence, that foo is offen
factored into the equation.

The. wide. discretion the clause gives to the PCC makes iis
decisions vital in influencing ediiorial judgments ‘and setiing public
‘expectations of the press. Among the guiding principles it considers
in reaching those decisions;

:  Privacy is not an absolute right — it can be compromised by

conduct or consent. For example, when considering complaints
of alleged intrusions, the PCC has tradifionally had regard for any
relevant previous disclosures by the complainant. Since Oclober
2009 that has been codified in Clause 31, which states: “Account
will be taken of the complainant's: own public disclosures of
information.”

' Privacy is not 2 commodity which can be sold on ong person's

wwweditorscode org uk

The panel
colour code

questions
editors need
to ask
themselves
when Code
issues arise

areas where
the Code
‘applies

MOD100036589


http://www.editorscode.org.uk

For Distribution to CPs

terms -— the Code is not designed o protect commercial deals.
= Privacy does not mean invisibility — pictures ‘taken in
genuinely public places and information :already in the public
domain can be legitimate.
= Privacy may be against the public interest — such as when
used to keep secret conduci that might reflect on a public figure
of fole mode!. The PCC has ruled in several cases where people
have effectively invaded their own privacy by selling their sfory, of
talking publicly about private matters — or not complaining when
someone else dogs.
The .Commission’s  yiew ‘is_that those ‘people -shouid expeci
consequential media comment; but that it should be proportionate.

CONPROMISING PRIVALY
The parents of & so0le surviving conjoined iwin sold piciure rights fo
the ‘story, but‘complained that it was inirusive and damaging to the
child’s  welfare “when  another :paper. published - upauthorised
photographs “of the baby. The Commission disagreed. First, a
photograph of the infant's face did not concern: her welfare, and,
second, the parenis had put the material into the public domain.
Privacy, said the PCC, was “not ‘& commodity which can be sold on
one person's terms”. [Atard v Manchester, Evenity News Repor?
The principle here is that people must, in part at least, have due
regard for proiecting their own privacy Under the Code, information
cannot be private if itis already genuinely in the public domain, and
people cannot complain if they themselves have put it there.
Similarly, their scope for complaint is also limited if they have
failed to complain about a previous allegation to prevent repetition.

Nailing rumeurs: In 2002, Mr David Maclean MR, the Conservative
Chief Whip, did noi challenge a Sunday newspaper's diary items
suggesfing he had had an affair with a senior civil servant in the
1980s. But when in 2004, Mr Maciean had occasion to warn fellow

piciuring the home and naming the sfreet. (s Dynamite v
: ZO05

posed. So when the auihor J. K. Rowiing, who guards her privacy
closely, complained about disclosure of details of her homes in
London and Scotland, she had mixed success.

The PCC uphe!d her complaint that a Daily Mirror ariicle, piciuring
the London house and naming the road in which it was located was
sufficient fo identify it. However, details the paper had given of fwo
of the author's Scottish properties were not judged infrusive. In one,
her Edinburgh house was piciured, but only the name of the suburb
was given. In the other, an aerial photograph of Ms Rowling’s country
home, its name and ihe county — Perthshire — in which it was
{ocated were not regarded as a giveaway that might atiract unwanted
visitors. (FKowling v Dadly Mirror: Report 72, 2008).

in 2008, Ms Rowling complained that three more newspaper
stories had identified her country home by saying it was close io a
farm she had bought, running more piciures and naming a nearby
town. But the PCC ruled that the information given was not
sufficiently different fo that already in the public domain, especially
on the internet — including a listing in Wikipedia -— {o coniravene
the Cods. ‘Significanily, the arficles did not give the precise
whereabouts of the house, or name the road, nor where the property
was in relation to the nearby fown, and the photographs showing the
surrounding couniryside did not pinpoint the location, (Rowiing v The
Haill on Sunday Scotlish Edition, Daily Mirror, Delly Record: Repor!
77 2068} ]

The Code's proteciion for people genuingly at risk from stalkers or
obsessive fans does not automatically carry over to non-celebrities.
IMs Helen Edmonds, former wife of hoel Edmonds, complained that
a Sunday paper siory headlined A Far Cry From Crinkley Botiom
identified the'location of her new home, making her and her children
vuinerable fo criminals; But the PCC ruled that the piece 'did not

contain information — such as security arrangements or the fimes

Jory Boris Johnson on the danger of lying about an atieged affair
with Petronella Wyati, the same newspaper ran a bigger story
headed Top Tory Who Quizzed Boris Over Petsy Affair Cheated On
His Own Wife With Chief Of -Staff To Duncan Smith, Mr Maclean
complained o the PCC that fwo small diary itemns published iwo
years before had not placed the matter info the public domain
sufficiently to justify publication of the story.

Sounding & warning fo both editors and poiential complainanis,
the Commission said that, even though the diary items were small,
the information was undeniably in'the public domain (Maclean MF v
Mail on Sundey: Repert 7220081 1t is important for editors fo be
aware that the Code applies as much fo material contained in diary
pieces as o the rest of a newspaper” said the Commission.

it is also important for people who are the subject of such pieces
{0 realise that not to complain abouf them may limit their ability 1o
complain about future articles which repeat the same thing.”

PUBLIC FIGURES

The PCC accepts that people such as show business celebrities or
sporis stars.may need 1o creaie a professional image of themselves
in‘the media. This does not undermine their right as individuals o
privacy or mean the press could justify publishing arlicles on any
subject about them. Their “private and family life, home, health and
correspondence” all fall within the Code, unless there is a public
inierest in publication. ;

Address eode: Publishing details about a celebrity's home without
consent, for example, could constifute a breach, especially because
of security problems and the threat from stalkers. The key fest in
such cases is not whether the precise location has been disclosed,
but whether the information published would be sufficient to enable
people to find the whereabouts of the home.

A complaint from singer Ms Dynamite was upheld after a local
paper revealed thai she had moved info a property near her mother,

www editorseode.org ok

when the house would be unoccupied — that would expose her
home to greater risk than for other similar properties. (Feric

The Mod on Bundsy: Report 72, BUOE;

Pregnant pause: As with homes, so with health. There are limits on

what can be said about celebrities, even though they are constantly

in the public eye. Pregnancy, even for non-public figures, can rarely
be kept secret for long, but the PCC has ruled that early speculation
on whether someone is expecting & baby can be inirusive.

The aciress Joanna Riding complained that a diary item disclosed
that she had withdrewn from a theatre role because she was
expeciing .8 baby — ‘before she had even fold her family. She
subsequently suffered a miscarriage.

in-a landmark adjudication profeciing all mothers-{o-be, whether
pubiic figures or not, the PCC said that revealing the pregnancy at
such ‘an early stage was a sefious intrusion (Riging v The
Indepeticent: Report 75, 2006). And, sefting out guidelines for the
future, the Commission ruled:

« The press should not reveal news of en individual’s pregnancy
without consent before the 12-week scan unless the information
is known o such an exient that if would be perverse not io refer
fo if.

& This is because of the risk of complications or.miscarriages, and
because Jt should be down fo the mother to share the news with
her famjly and friends af an early sfage.
The PCC has made clear that it will not accept atiempis by

journalists fo get around its guidelines by running speculative siories.

1t upheld “a ‘complaint ‘against a national fabloid ‘which, having
received firm information ihat.the singer Charlotte Church was not
more than 12 weeks pregnant, published a piece headlined Baby.

Rumours: For-Sober Ghurch. The Commission said that irying io

circumyent privacy provisions by presenting the story as speculation

was against the spirit of the Code. (Church'v The Sun: Reporl 75,

2007
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Private health detaile of public figures, or their families, are
generally protecied under the Code unless there is some public
intergst in revealing them — 'such as when they might significantly
affect the performance of a senior politician. But when a Sunday
newspaper revealed specific health details of Government Minister
David Miliband's wife, in a story discussing their adoption of a child,
the PCC judged it o be highly intrusive. Such defails should not have
hesn published, it said, without explicit consent or some convincing
public interest reason; It was a serious breach of the Code. (Al
¥ The Mal on Sundsy; Repord 68, 2005}

Famous or infamous? The rules that: profect the famous from
unjustified infrusions into privacy reply egually to theinfamous, Even
notorious criminals do not automatically forfeit their rights under the
Code, The judgment, as ever, is whether publication would bein the
public interest,

B0 when Peter Coonan = formerly Peter Sulciiffe, the Yorkshire
Ripper — ‘complained about ‘publication. of :a private iglephone
conversation secretly taped from Broadmoor Special Hospital, where
he was a patient, ihe PCC had fo judge whether his rights had been
breached;

The Commission decided that, as a resuli of Coonan's crimes,
his criminal career, medical condition and the circumstances of his
freatment and detention were properly matters for public scrutiny
and discussion; And, although the conversation — run by the News
of the World as the Ripper Tapes - referred fo his mental state,
medical condition and ireaiment, the information was not particularly
revealing, much of it was already in the public domain and it was not
sufficiently private fo be protected .under the Code, The PCC
rejected both the privacy complaint and another that the taping of
the conversation had breached the Code’s provisions onthe use of
clandestine listening devices. [Counarn v Naws of the World; Feport

74, 2007).

In response to a complaint from Sir Paul McCariney, the PCC
decided that Noire Dame cathedral, although a great pubiic
monument thronged with fourists, was also a private place for a
person at prayer. 1t deprecated ihe publication of pictures in Helio!
magazine showing Sir Paul praying inside the cathedral soon afier
his wife’s death. While not privately owned, the cathedral was clearly
a place where a person would have a reasonable expeciation of
privacy. { ifeCe }

ey v el

Holiday piciures: When supermodel Elle Macpherson was faking
her family on holiday, she chose a privaie villa on the privaie island
of Musiique, which has no public beaches, and therefore provided &
reasonable expeciation of -privacy for -her children. So when &
celebrity magazine published shots of the. family relaxing, her
complaint fo the PCC was upheld. (Aacpherso

However, the PCC decided that, In the middle of summer, a
publicly ‘accessible Majorcan -beach overlooked by holiday
aparimenis was noi a place where newsreader Anna Ford and her
pariner might reasonably expect privacy as they relaxed in their
swimwear. § also said publication -of the piciures did ‘not show
disrespect for her privaie life. The adjudication was challenged on
judicial review, but upheld by the Divisional Court. {Fordl Scofl v Dally
bl | ORI Magezing: Report §2, 2000}

A ‘crowded ‘beach is one thing, ‘&2 quiet tearoom in Dorking,
another, ‘A diner compiained that & piciure of him tucking into a
butterscoich fart ‘was iaken withoui. ctonsent :and used.in @
newspaper. The PCC said cusfomers should reasonably expsct 1o sit
inside ‘a quiet café without ‘having fo worry-about surrepiifious
photographs being faken and published in newspapers. (Tunbridge
v Dorking Advertiser: Beport 58, 2002].

w Hafiol Report 74,

Similarly, bank cashier Mark Kisby did not expsct his photograph
o ‘appear, withcutconseni, in a men’s magazine simply because he
was’ snapped; while:serving ‘a ‘loftery Jout’: millionaire who was

Publie servants, including politicians, are also entitled fo privacy —
although they are ingvitably subject jo extra scrufiny in the public
iniergst. The PCC upheld a complaint about the siory of a wife who
teft her husband for a relationship with & policewoman. The fact that
the WPc-was a public servant was not’ sufficient grounds for
intrusion. (Charters v The Soofiish Sur Report 48, 1989

Royal Family: There is a delicale balancing act between the
fulfilment of the Royal Family's public role and their private lives. Buf
while they are no entitled to any special provision, they are entitied
fo the protection of the Code. The PCC issued a gidance nipts on
the Royal Princes; particularly protecting them from unnecessary
infrusion during their time ai school, Pictures of Prince Wiliam hiking
and crossing a river guring a gap-year visit to Chile'wers held io
breach both privacy and harassment rules.

The PCC:condemned publication and the persistent pursuit
involved.-“The ability of all young people io go sabout their lives
without physical intimidation is‘hugely important.” { Frifice Williarn v
DRI Meagezive; Report 52,2000}

REASONABLE BEVPECTATION
OF PRIVALY
The Prince William pictures, in the PCC's view, clearly breached the
rule -that ‘photographs should ‘not be taken without consent in a
private place where the individual has a reasonable expeciation of
privacy. Mid-river in.a South American wilderness was an example
of just such a private place. in fact, the elements that coniribute fo
a reasonable expectation of privacy have been delineated in a series
of Commission rufings, Before publication, edifors must decide:
4 Was the person pholographed out of the public view — not visible
or identifiable with the naked eye o someone in a public place?
= Was he or she engaged in a privale activity at the time?
i the o eitherg is Yes, there are serious risks
that the pictures could breach the Code.

www edicrscotde org ul

making a large withdrawal. So, when it did, Mr Kisby complained thai
it was an infrusion on his privacy that could have led fo securily
problems for him and his family.

The magazine argued that the cashier was the public face of the
pank and could not expect his identity to be concealed. However, the
PCC ruled that publishing a photograph of a person, without
consent, af his workplace was in this instance a clear breach of the
Code. (¥

s Loaded: Baport 73, 2008},

Public or privaie space? While the interiors of publicly accessibie
buildings such as cathedrals, cafés, banks or offices can constituie
a privaie place within the Code, the exterior of a person’s own home
may not always do s0.

Mrs Gail Sheridan, the high-profile wife of a prominent Scotlish
politician, objecied io a iabloid newspaper’s photograph, taken with
a long fens, of her in her back garden. She claimed she had &
reasonable expeciation of privacy. The newspaper disagreed. fi said
Mrs Sheridan was a public figure, standing on her driveway, visible
from the sireet — even without a long lens camera — and was not
engaged in any privaie activily, other than holding her keys:

The PCC, in an adjudication pulling together many of the faclors
upon which such issues hinge, said thai-had Mrs Sheridan been
hidden from view in an enclosed back garden, she might have been
protecied. ‘But here she was clearly visible from the sireet and
engaged in.an innocuous activity,

The fact thai:the photograph was iaken with ‘a long jens was
immaterial: whai was imporiant was ‘not the means by which the
picture was faken but that'she ‘was jdentifiable fo ordinary passers-
by, The complaint was'not upheld. (Eheridan v Scolfish Sun. FReport
75, 2007
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THE PUBLIC INTEREST

No judgment is more difficult than when weighing the privacy of the

individual against freedom-of expression and intrusion in.the wider

public interest (Ses Baction Sk, Public Inferest). The two principal

issues in making such a judgment are:

= -Is publication of the private information genuinely in the public
interest? And —

« . Is the degree of intrusion proporiionate fo the public interest
served?

Sometimes editors surmount the first hurdie, only to fall ai ihe
second,

There ‘were no such problems in identifying the public inierest
when the then Tory MP Rupert Allason’s affair with'a married woman
was splashed in a'newspaper. He complained ihat it was his private
husiness. Bui the PCC ruled that as his election literature had led
constiiuenis fo believe he was & family man — an impression-that
had :not been correcied — publication was jusiified. 14l
Ktirror Koport 37, 1858).

The Commission ‘also found -& public interest’in the Evening
Standard haming a council worker who had warned a friend that a
care-worker was & paedophile — but had done nothingio aleri the
wider public { Fobson v Evening Stanterd: Repori 42,1888,

And a convicted drug smuggler’s complaint about 2 newspaper
which published interior piciures of her home was rejecied because
it was in the public interest to show how she had spent ihe proceeds
of crime. (fownlinsn v Peterborough Evening Telegraph Fepod 60,
JO0E)

son v Daihe

Attending police raids: By contrast, a newspaper came unstuck
when it joined a police drugs raid on local ‘homnes. it posted a video
clip of one raid, where a small amount of cannabis was found, on jis
websiie and used still piciures in the paper, headlined Drugs And
Cash Seized In Raid. But the homeowner denied any knowledge of
the drugs and had not been charged with an offence.

The PCC has revised ifs advit;e, Hirst issued:in 1995‘, on the reporting af
winners of fhe National Loktery. The Gy

covers four main aregas;

& Winners who oplfor anonymity: Editors should generally réspeci a
Winner's wish forno publicity, uniess thereis & public Interestin publication.

The sheer

r.scale of the win is not, itself, & jusiification: Publications shouid

beware o
might bre

seeklng information abouz such winners by any means which
ach the Code —such as harassment

"= Winners who opt for publicity are stll protected by the Code. They are
eniiijed 1o expect journalists to take care not fo publish inaccurate material
about them, or harass them. Their privacy is protec:ed by Clause 3 —
a}though the PCE would take Into account whether similar material had

-

e

heen put

info the public'domain with the winner's consent.

Vulnerable winners: The very yaung, or old, or ihe sick or recently

bereayed

may make parficularly good copy, but they are still entitled to

strong proteciion under the Code — regardless of the sums involved.

Rewards

and mdueements Ofiering’ rewards o people 10 Jdentn‘y

anonymous lottery winners.is banned wnless it is in the public inferest. The

k PCC saiso
- which would breach the duty of confldence ’io the wxnners under the iotiery
orgamsers ixcence

bars journalists from seeking information from Camelot staff

The PCC agreed fhat ideniifying her house and showing the
interiors in such circumsiances without consent invoived a degres
of infrusion way cut of proportion 1o any public interest served by
highlighting the police raid or exposing a specific criminal offence.
{Popple v Searborough Evening News: Report 77, 2008).

The warning about the dangers of ralying on police inviiations io
join such exercises was strongly Teinforced when another weekly
newspaper accompanied & raid on @ house suspected of having
stolen satellite navigation systems.'No siolen goods were found, nor
charges brought, bui. the newspaper published interior shots of the
house including a feenager handeuffed in his bedroom.

Althouigh ‘the ‘boy's face -had -been pixellated ‘and no exierior
piciures of the house were used; the Commission ruled that this was
a serious intrusion; it made clear that; as no siolen goods had bgen
found; there was no-publiciinierest in publishing ihe piciures. (A
wormsn v B ang Disgenhian Reonrder, Report 78, 2008)

The PCC also'reminded editors that under both the Code and
gurrent ‘guidance from the Associagion'of Chief Police Officers, it is
the ‘media’s responsibility: when' attending such raids -fo_obiain
permission from the ‘owner io ‘enier the ‘property before doing so.
ACPO Guidance says: “Consent shouid be in'a form which is
capable of ‘proof, i.e. in writing, fiimed or taped verbal commeni.”

Undercover, overthe top: The Commission took a similar line about
a snatched phoiograph of Chiistopher Bourne, dubbed by & regiona!
Sunday paper “the greediest man in Britain”. He had bought 30 Xbox
games consoles so that he could exploit a pre-Chrisimas shoriage
and auction them at a profit on eBay. After refusing fo be piciured
himself, Mr Bourne was secrefly photographed when he let his son
pose with the consoles. The picture was published with the headline
Dad Cashes In On Xbox Misery.

The PCC said that, while the paper was entiitled to its strong
views, there was no gvidence of crime or impropriety by Mr Bourne.
The infrusion jnio his privacy by phofographing him surreptitiously

. sditorscede org ok

in his own home was out of proportion to any conceivable public
interest in publishing his picture. The complaint was upheld. (Bourrne
¥ Sunday Mercury, Report 72, 2006},

Gratuitous humiliation: Proportionality was the key to compliance
when fwo newspapers reported on an affair between an aristocrat’s
wife — who it later emerged suffered from mental iiness — and a
former prisoner. One siory breached the Code, the other did noi.

The Daily Mall account — headlined The Arisfocrat’s Wife, The
Jobless Jailbird And The ‘Lady Chatierley’ Affair That Pui Her
Marriage Under Threal — was based on information from the
girlfriend of the man involved. it spoke of text messages and
revealed where sexual encouniers had iaken place. Bui the
newspaper deliberately omitted more iniimate delails about the
relztionship. A second story was published in the News of the
World, based on ihe confessions of the adulterous boyiriend himself,
under the headiine Lady Mucky Wanied ie Rough And Ready. it
included intimate defails of sexual activity.

In each case, the PCC said the key issue was ihe balance of one
person's freedom of expression versus another person's right fo
privacy. in the Mail, the girlfriend’s right o give her side of the story
had been maintained, without including *humiliating and gratuffously
inirusive detail” about the wife. The complaint of an infrusion info
privacy was therefore not upheld. (4 worsan v Lislly Mail Reporf 74,
2007},

However: the -News of ‘the World story :failed : the PCC
proportionality test. The Commission ruled that the public inferest
involved in exposing adultery by somepne who had married inio an
aristocratic family was insufficient fo justify the level of intimate detail
that had been given, (A woman v News of the World: Repori T4,
2067},

A similar fest of ‘gratufious humiliation was applied when two
newspapers published images that had led to the suspension of &
woman teacher af & military. coliege. The explicit photographs had

wiww editorscodes, org.uk
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KEY RULINGS
= - Aard v Marchester Evanloy News (Report 55, 20011
Waclearn WP v Mall on Suntay (Report 72, 2008)

= Fowling ¢ Dally Mirrer (Report 72, 20081

wilhg v Mait on Sundsy Scotfish Edifion, Dally Mircon, Dally
Heport 77, 2008},

# - Edmonds v The 8l on Gundg
& Rv“mu v The independett
sty The Sun (Feport 7

& Willband v The Mal on Sunds
Coonany News ol the Wz:;r}f:?

#

8l bject courtsng p bhcxty or selhng it cn iherr own ierms'7
15 the individua! 2 public figure, or role moﬁel — and does the maienai
; . revesl conduct reflecting on their pubhc: or professnonal staius or image?
2 Wasthe information already in the g:mblu: domain — would it be
_ reasonable foritio be retneved and made pnvate'?

pid individuals phetagraphed without wnsent have a reasonable
fexpectatlon of pr«vacy') Were they out of pubm: wew and engaged in.
 private activity?
, Was pubhcatson in the public interest?
. Was the brea ‘hrpropomonate to the publu: mten&si se:rved?

Ly

a

been sent beiween ihe teacher and her pariner; but were discovered
by her empioyers. The Daily Mirror published one picture of the
teacher &8s & headshot only, and the Worksop Guardian published a
fopless piciure, but dily censored to preserve her modesty.

The PCC clearad both newspapers: It said while the publication
of the story was legitimate, this was not sufficient fo. deprive ithe
teacher of all rights to privacy. The pictures themselves wers intimate
and taken in the context of a relationship. By cropping the picture, the
Mirror had avoided gratuliously humiliating the teacher. (4. woman v
Daily Mireor, Reporf 70, 8605},

Similarly, for the Worksop Guerdian to have published iis piciure

. in full would have caused unnecessary embarrassment. Censoring

ri 42, 7998)

it showed some respact for the woman's privacy, ensuring no breach
of the Code. {4 woran v Worksop Guardian, Repor! 70, 2005}

The Commission has also issued guidance
that those Nationa! Lottery winners who request anonymity should
not be identified. The sheer scale of the sum involved could not
justify publication in the public interest.

This Clause, formulated following the death of Diana Princess of them, or aleri editors directly to the fact that a complaint has been

Wales, is one of ihe toughest and most explicit in the Code, yet received.

relatively few cases go fo adjudication, This is largely down to the As Clause 4 requires journafists — which under the Code covers
all editorial staff, including contributors — ‘not to persist in

success of informal guidance.
questioning, iefephoning, pursuing or photographing individuals once

asked fo desist nor remain on iheir properly when asked fo leave,
they usually comply. In most cases, the matter js resolved and no
complaini follows.

Since Ocfober 2009, the Code has required that journalists in
such situations should — if requested - identify themselves and those
they represent. In reality, this underwrifes standard practice. ‘it would
be unusual for journalisis not io identify themselves fo the person
they ‘wanted fo interview ‘or. photograph, unless there was a
legitimate public interest reason for not doing so.

Complaints, when they come — often via the PCC's 24-hour
Helpline for the public (Se¢ Confast Numbers) — are usually from
people who want the physical removal of journalists, perhaps from
their doorstep. The Commission staff will either advise complainanis

what they should say fo journalisis who they believe are harassing

Media scrums: The PCC has been particularly effective in dealing
with media scrums, which are often fhe most high profile instances
of ‘persistent pursuif, caused by particularly intense cross-media
interest in a major story.

The PCC and the Editors” Code Commitice have taken the lead
in frying 1o’ co-ordinate ‘efforis {o avoid fhis form of collective

harassment. The PCC agreed 1080t 28 aclearing house for 'desist’
requests by passing.them on not oply o print -media,-but io
broadeasting orgenisafions not covered by the Code, PCC advice fo
journalists ‘fo pull out ‘of -areas affected by ragedy — such as

www.ediforscote arg el
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Dunblane, Omagh and the Paddington rail disaster — s usually
heeded by press and broadcasters alike.

Often, ‘the PCC :will, proactively, offer’its services 16 those
suddenly caught in the media spotlight. 1t did so, for example; inthe
Soham murder inguiry, when ihe killing of fwo schoolgirls shocked
the nation; and again in the case of the ipswich murders, where a
serial killer preyed on prostitutes, it routinely assists; famiiies of
military personnel kified or wounded on active service, or.captured.

Royal sigge; Mosi notably, the Commission infervened when Kaie

Middleton, girifriend of Prince William, found herself under virtual

siege by press and TV cameras when rumours were fife of an
imminent royal engagement, PCC officials: wers in fouch with Ms
Middleton’s lawyers from the ouiset, offering {0 assisi as soon as
retuested.

That situation ‘was defused without need for a'formal complaint.
But just months later a photograph of Ms Middleion in ‘the'Daily
Mirrorled 1o acompiaint that it had been faken in circumstances that
amounted fo harassment. The PCC launched a formal investigation
and the hewspaper-issued a public expression of regrat forthe error
on'the same day. /iiddieion v Dally Mircor. Report 78, B0UT].

While formal complaints are therefore rare, adjudications are even
less common. And they are often difficulf as there tends o be wide
discrepancy between the accounis of complainanis and journalists
of the coptact bebween them.

Desist means stop: However, if it is demonsirable that the journalist
persisted, having been asked to desist, then the Commission wili
usually find.a breach of the :Code, unless ihere is a public inferesi
involved. A BBC radio weather girt complaingd of harassment over
a sjory that she was involved in.a ‘D-I-Y pregnancy’ with her female
pariner.

The reporier ‘admitied making three approaches o the
complainant, but denied being asked on the first approach fo desist.

BrRe narhssn

& 'on the conventions surrounding the circumstances where judges

can make comments fo the press has been issued by the PCC.
{twarns that:

& Jidges cannot cormment outside a Courtroom on any case over which ﬂﬁgy
are presiding, of have presided, of discuss any decision they have made, o
any sentenjce they have imposed.

4 They are equally prohibited from commenting on of. discussing other
judges’ decisions.

The PCC advises that a5 there are no circumstances in which judges can
speak to.the press about such matters, there is 3 risk that approaches io
them, or their family, by reporters could breach Clause 4 (Harassment) of the

Code.

The PCC suggests editors should make sure ’thaskiheir staff L and.any

freelance contribuiors — are aware of the issues this sort of approachio
judges could raise under the Code, o

On the second approach, via the BBC, the reporier was assured by
an official - acting on the woman's insfructions — that the presenter
did not wish to speak.

The -newspaper admitied making a direci approach io the
complainani herself the next day. The PCC, in this case, accepted
the BBC's representation as a reguest to desist, which made the
third approach abreach. The compiaint was upheld. /4 Warman v
Wews of the Worl: Report 88/160, 2002

The PCC also found against z Sunday newspaper, which — afier
fwice being told a young woman did notwant io be contacied — then
appraached her with an offer fo write a column, and followed up with
another visit from a reporter and photographer. While the newspaper
may not have been acting in'bad faith, i was in breach. { Swire v Alah
onBontley: Report B4 2007).

Even without & reguest. fo: desist, repeated ‘unweicome
approaches could be. against the spiritof the Code and . amouni to
harassment. A coupie whose daughter, aged 18, committed suicide
declined & weekly newspaper's offer io'publish a tribute, saying they
wouid be in fouch i ihey changed their. minds:

But the reporter, with' deadiine pressing, called four fimes ina few
days. The PCC said commonsense should have dictated: that
repeated calls in a short ime fo recently-bereaved parenis were
inappropriate. The complaint was upheld. (&imble w Sucks Hergld:
Report 53, 2001,

Time limit: A desist request does not last forever. The passage of
time may lessen the risk of harassment, Circumstances can aiter,
sometimes rapidly, and a fresh ‘approach may then be legitimate.
There can be no set formuia for deciding this. These are difficuft
judgment calis for journalisis and the Commission assesses each
case on merit. Bui it would normally require editors o show
reasonable grounds, such-as a material change in circumstances, for
a renewed approach,

Kimberly Fortier (Quinn) complained ihat a piciure iaken of her
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in August 2004 walking with her son in Los Angeles and published
in the Sunday Mirror breached a ‘desist’ request lssued by her
lawyers ten days before, when the story broke of her affair with the
then Home Secretary, David Biunkeit.

The complaint was rejected. The PCC said if was artificial not to
recognise ‘that situations change. There had been major
developmentis in ihe story, since the desist request had been made,
including the revsiation that Ms Fortier had contacied Mr Biunkett o
end the relationship. The piciure was faken in a public place, without
physical intimidation and — while Ms Fortier denied being a public
figure — her relaiionship with a senior politician had been put inio the
public domain, without complaint. [Fortier v Sunday Mirror: Reporl
BEIBY, 2004-5).

Similar issues arose when Greater Manchester Police complained
that the Daily Telegraph had breached a request not to approach
either the family of ien-year-old Jordon Lyons, who drowned in a
pond, or two Police Community Support Officers who had arrived at
the scene soon after, but did not enier the water fo rescus him.

The PCC accepted ihat following the police ‘desist’ request, the
story had moved on as it had been highlighted by Opposition jeader
{David- Cameron in a speech {o his party’s annual conference. it said
the newspaper's approach had been. proportionate io that
development and the complaini was rejected. [Greater Marchestsr
Fiodive v Diaily Telegraph, Report 77, 20085,

Approaching judges: The PCC has highlighted the problems of
approaching members of the judiciary for comment on cases. In g
Guidance Moie, the Commission warns that because judges are not
allowed to speak about cases outside court, approaches fo themor
their families tould lead fo complaints of harassment. [ See Brsfing
pansl Judiciary end harsssment)

Other sources: The Code puts the onus on ‘editors o take care 1o
ensure that the rules are observed not ohly: by their own staff, but
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w (Crmble v Bucks Herald (Report 53, 20
Enrtiey v Sunday Minor {Report 880
ive'w Dally Telegraph, [Report 77,
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Was thers a retuest fo desist? Subsequent pursult, sic, would need fp be
_ jusiified in the public inferest or by changed crcumstances.
. Was a request for identification complied with? | ot wastherea

public. _terekstrea’fsohfdfﬁ‘nétdcing so0? -
4 Did non-staff contributors comply?
+ Was there a public interest?
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» Prinve Willse v OGR! Magaiine (FHepot

also by their coniributors, such as agencies. That responsibility is
underlined here. Pictures and stories from freelance: coniributors
obtained by harassment would not comply with the Code.

1 & complaint arose. the PCC would expect an editor fo'show how
reasonabie ‘care ‘had been {aken fo: ensure that such material
complied with -the “Code.  Extra ‘checks. might be advisable, jor
example, when taking potentially sensitive material from previously
uniried sources, such as ‘citizen journalists’.

The public interest: 1t would be possib!e to ¢laim that a degree of
harassment — ‘suchas persistent guestioning and pursuit —is
necessary in the public inierest. In such cases, the Commission
would normally expect that the harassment was not disproportionate
fo the public interest involved.

A’magazine that published pictures of Prince William -on an
adveniure break in South America claimed they were in the public
interest as they.showed him being groomad for kingship. The PCC
rejected any notion that the public interest was served. (Frince

Witk v ORI Magazing: Report 52, 2000},
'

ournalism is an occupation conducied on the front line of fife and,
{00 ofen, of death. But while iragedy and suffering may go with
the journalistic territory, insensitivity for its victims should not. The
Code’s siriciures on infrusion info grief or shoeck are designed to
protect those victims at their most vuinerable moments.
Newspapers have & job o do at such imes and most do it well,
it is a myth that approaches by the press are inherently intrusive.
Reporters making inquiries sensitively are ofien welcomed by the
bereaved, who see an obituary or sfory as a final pubfic memorial,
and they would prefer the facts to be given firsi-hand,
Also, as deaths are a matier of public record, the information is
in‘the public dornain and newspapers have a right fo publish. Again,
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2 balance has fo be struck. The key, as expressed by the Code, lies
in making inquiries with sympathy and discretion and in publishing
sensitively.

That does not mean newspapers should not publish sensiiive
material; it means that they should not do so insensitively. Nor does
it-amount t0 a ban on covering tragic stories unless all parties
consent, as the PCC made clear in an adjudication in 2005 when it
gave examples of some of the efements likely o constitute a lack of
sensitivity in publication. They were:

« . The use of gratuitously gory information in pictures or stories af

a time of grief,

o ‘Unnecessarily ridiculing the manner of death;
s Publishing a picture showing the subject engaged in obviously
private, or embarrassing, activiiy.

The Commission was adjudicating in a case where a picture of 2
woman missing in the 2004 isunami appeared in a national tabloid
against her family’s wishes. The father's request that no photograph
of - his “daughter - be ‘used ‘was™ not ‘passed ‘on, due io.a
miscommunication, and an image from a website was published.

While regretfing the lapse in communications, the PCC ruled that

publication: of “an innocuous image — oblained from a public

resource such as the intérnet — 'of someone caught up in such.a
shocking event was not insensitive. (Thetamily of - Alice Claypoole v
Dty Mirror: Report 71, 2005,
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in a similar case, ‘a ‘widow complained abouf an evening
newspaper's coverage -after her husband was killed in a boat
disasier. One story, headlined Shattered Lives And Lost Dreams,
projected the feelings of her fwo-year-old son. Another — using
information and a picture of mother and son supplied by the
grandparents — revealed against her expressed wishes that she had
since given birth fo a daughier. The PCC, while sympathising with the
widow's distress, ‘felt the newspaper's attempis o illusiraie the
human consenuences of ‘tragedy were not inherently insensitive.
Although the widow had not wanted publicity for the birth of her baby,
there were compeling rights of ofhers fo speak to the media, and for
the public to receive information. (Grady v Evening Dourey, Halifax
Beporr 73, 2008).

Breaking the news: The Commission has:upheld 2 newspaper’s
right o publish & slory as 'soon as the death is confirmed, but not
before. The PCC sees it as no. part of the journalisi’s role fo inform
close relatives or friends of the death.

A'tomplaint from & mother who read about her daughier's death
— ahead of positive identification — in-a story headiined Body-in-
Bath Probe was upheld. The mother had still been hoping it was not
her daughter. The Commission said the -newspaper should have
checked that the family knew before publishing. {{xiver v Manchesiar
Evening MNews: Repori 43, 1828),

“The PCC upheld a similar compiaint from parents whose first
intimation that their missing son was dead camefrom a reporter.
(MeKeown v Newrastie Evening Chronicls: Beport 40, 1897].

But, while expressing sympathy, the Commission rejected. a
complaint from a widow whose husband's tragic death was reported
the same day, before his parenis knew of the facts were established.
The PCC said the story, which presented some details of the incident
as conjecture, was otherwise a siraight-forward report of the death
of a leading local figure. { Thornhilli v Mews and Star: Report 85,

2001}

personal matter and it was insensitive fo name him or the dead child.
The PCC agreed that the public interest would have been served
just as well without naming the family and upheld the complaint.
(A couple v £5h
Fublic Irie:

ar News: Feport 61, 2002, (Sse also Secflon Sk,

Photography at funerals without consent usually involves a
balance of sensitivity versus publication in the public interest. But &
Sunday paper's piciure of & boy of 14 at the funeral of his father, an
asylum seeker who killed himself in a detention centre, raised wider
issues. The story, headlined The Ultimate Sacrifice, included a
CCTV image of the father af the detention centre with a sheet tied
around his neck, and an exiract from a suicide note — addressed fo,
and featuring, the son. The CCTV piclures had been shown at the
inguest, but the boy had been unaware of them.

His solicitors claimed this ‘was unnecessarily intrusive and
amounted {0 ‘excessive detall’ of the suicide method under Clause
5. Also, the funeral picture was taken without proper consent when
the boy had a reasonable expectation of privacy (Clause 3}, affected
his welfare as & child; and was pubiished only because of hijs
gssociation with his father {Clause 8).

The lawyers said the boy should expect a suicide note addressed
1o him 1o be private: any public inferest in the story couid have been
served by omitting his name and the pictures,

The complaint was rajected on afl counts. The PCC said the
sensitivity rule ‘did ‘not provide .automatic anonymity .for those
affected by tragedy, especially where they were ceniral fo it. The
story had legitimate pubiicinterest and the CCTV piciures were
relevani because 6f the inguesi.and raised no issues under the
‘excessive detall’ rules. White the funeral piciure was taken without
formal congent, the Commission accepied that that newspaper had

not known this and relied on the fact thaf jit-had been published
elsewhere, An offer 10 delete it from the file was & proporfionaie
response. (A boy v The Sunday Thnes: Reporl 74, 2007).

it also ruied that a newspaper thai broke the news o neighbours
of the death of atoddler through meningitis did not breach the Code.
1t was an-imporiani matier of public health and legitimate for a:paper
1o seek comment from local ‘people who were not relatives of the
child. (héaude v Derby Evening Telegraph: Report 42, 1987},

Insensitive or unnecessary detail (See also Reporiing Suicide,
Lelow): A magazine that staged a mock-up of 2 murder scene and
published ihe picture — with a headshot of the viclim — on the
anniversary of the death trampled through both'the “sensitivity’ and
accuracy rules. 1t was not made clear that the picture of & female
body wrapped .in bin liners, which caused much distress, was
actually a'reconstruction, based on'the ‘court reports of the murder,
The ' PGG ‘condemned the “magazine's : "cavalier: approach”,
aggravated:by the timing' of -publication, which had shown a fotal
disregard for the victim's family. (A mar v Chal megezing: Report
78, 2007}

A'woman claimed a jocal newspaper's story about her-brother's
death following a collapse at home — headlined Starving Petf Starts
To :Devour Pensioner — was distressing and ‘sensaticnalist. The
PCCagreed, rejecting the editor's claim that the story was handled
sympathetically. (Yeoman v Rhondde Lesder Report 85200411t
tuled that the story was not sufficiently sensitive, bearing in mind
that it was published immediately after the death and nejther the
funeral nor the inguest had taken place. The complaint was upheld
— @s was a similar case in which parents complained -about ‘cruel’
references ‘o their son's “guts hanging out”in a report on his death.
The editor regreiied the exc
Ohserver; Report 45, 1898)

The Commission ruled that it was not necessary to identify a
father who fwice in .iwo years lost a newborn baby at the same
maternity unit. The man, who had also lost his previous partner in the

detail. ‘{Harvey v Hoshidels

earlier tragedy, agreed there was a public interest in apparent
problems at the hospital, but believed the second baby death was a

www.editorscode. oy uk

By contrast, the funeral of TV personality Carol Smillie's mother
was not a public event and a Sunday newspaper's prominent
coverage of it was an intrusion, the Commission ruled. The paper's
photographers had been asked to leave the funeral, but ran a three-
page story using a freelance’s pictures taken with a long lens at the
crematorium. The PCC said the newspaper knew it was a fime of
grief and that photographers were unweicome. The prominence
given to the article added fo its insensitivity and the result was a
breach of the Code:. (Sitie v Sunday Mell: Report B0, 2000}

Humorous or insensitive reports: Although the Code does not
cover the privacy of the dead, a critical obituary in the British Medical
Journal, describing a docior as “the greatest snake-oil salesman of
his age”, brought a complaint from the man’s family. The PCC said
it was not unacceptable fo publish criticisms of the dead ~ but that
the sensitivity of the family had to be taken inio account. No
adjudication was necessary as the edifor offered fo publish an
apoiogy for the distress caused. (¥

Feport 83 2003}

v Brifish Medical Journal

A magazine which ran a jokey student guide to suicide fell foul of
the Code when it referred flippantly fo fwo unconnected student
deaths, one of which happened onily monihs eariier. The PCC ruied
that for the two iragedies o be treated with gratuitous humour was
2 serious breach of the Code. {Nepuk and Gibson v FHIM: Repori
48,1898;.

Timing: While fiming can add fo the insensitivity, each case is
decided ‘on ihe circumstances. The PCC has upheid ‘a“claim of
insensitive publication more than a year after the death:

REPORTING SUIGICE

The rile introduced in 2006 {See Brisfing) requiring care o be taken
{0 avoid ‘excessive ‘delail" of suicide methods followed a powerful
submission by the Samaritans to.the Code Commitiee highlighting
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the risk of imitative acis. In fact, it codified & practice already followed
by many editors.

it meant, for example, that while it might be perfectly proper to
report that death was caused by an overdose of Paracetamol, t
wolild probably be excessive o state the number of tablets used.
Exceptions tould be made if -editors could demonstrate 'that
publication was in the public interest.

As the aim is fo avoid copycat acts, the rule would — under the
spirit of the Code — apply fo reporfing attempted suicide and to any
article appearing to glamorise suicide. The PCC has indicated it will
aceept complainis from third parties, as well as ifrom close families
or friends.

Tougher than the law: The Commission used is first adjudication
under the new sub:clause {0 make clear that, while newspapers
were entitled o report on proceedings such as inguests, the Code's
fequiremenis were over and above those allowed by the faw. 1t ruled
that newspaper reporis of an jnguest into the death of ‘a'teacher
who had electrocuted himself -contained too 'much: detail about the
method.

“inquests are held in public- and newspapers are free fo report
their proceedings;” sald the PCC, “but o abide by the ferms of the
Code — which sets out standards over and :above the legal
framework — the papers should on this occasion have been iess
specific about the method used,” 14 wamsn v Wigan Evening Fost
Fepof 78, 2007)

in that case, the complainant was the dead man's widow. Bui
conseni from a relative would not necessarily absolve edifors from
responsibility under the ‘excessive detail' rule. The PCC accepied a
third party complaint that a magazine arficie. contained 100 much
detail, even though ‘it was written by the sister.of a man who had
taken his own iife. The case ‘was reso!ved w1thout going fo

m v She magazine: Repy

Did 1ournahsts hreak the news of the death io close relatives?

Were insensitive and unnecessary details pubhshed about the death’P

Were photographs faken at a private funeral without consent?:

Graphic images: Photographs depicting the act of suicide would
not confravene the rules requiring sensitivity in publication, if they
involved only subjective matiers of tasie, which are outside the Code.
But risks of a breach could arise if the pictures broke the news of the
death fo the families; or contained excessive detail of the method
used; or could be faken fo glamorise suicide.

in 2008, before the Introduction of the *excessive defail clause,
three newspapers published pictures of a woman who threw herself
from the fourth fioor of a London hotel In front of & crowd gathered
pelow. The PCC ruled that the simple fact of publishing pictures of
what was apublicincident did not, in jtself, constiiute a failure fo be
sensitive.

That did not mean the press was free fo publish the pictufes inan
insensitive manner — forexample, by making light of the incident,
publishing unnecessarily explicit details, or presenting the images in
a gratuitousiy graphic way. The newspapers had not done that; and
the complainis were not upheld, (Faiombe v The Sun Report 72,
2L0EL Palombizs s Stentdard Feport VE, Z008) [Petetin v
The Times:, Repr 72, EUQ@

The PCC accepted ‘complainis from the ‘Scoftish NHS that
graphic images of 'a girl involved in a2 suicide attempt in Germany,
published by two UK iabloids, would have encouraged copycat acis.
The complaints were resolved without going fo adjudication, (Cionse
Lie v The
77, 2008},

Graphic imagery of another kind was the subject of 2 complaint
by Mrs Madeleine Moon MF, representing relatives of young people
who hanged themselves in'a spate of suicides in and around her
constituency in Bridgend, South Wales (See also Page 41} She
ciaimed a Sunday paper’s presentation in May 2008 of an otherwise
balanced and well-researched piece was insensitive and could have
encouraged copycat cases in that it showed photographs of those
who had died juxiaposed with a farge picture of a noose under the
headiine Death Valleys. The newspaper, while accepiing that

St Raoort 77 BOEL 1Chotee Lite v Dally Bter: Bopor!
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balanced and based on information already in the public domain.
But the PCC said that, while articles investigating the pattern of
suicides are usually acceptable, this “entirely gratuitous” guide stated
explicily a number of options about how and where to attempt
suicide. It was clearly excessive in the coniext.

» Were humorous of insensitive obltuaﬂes or reporis of death published?
& Were the details of the method used fo comimit suicide excessive?
Was the coverage likely fo glamorise suicide?

Also, the fight-hearted presentation of the piece could have
glamorised suicide for some people, thus further breaching the
Code, which is designed o minimise the risk of imitative acts.
{Chaose Life v

#

fy Sport: Report 77, 2008)

relatives might have been upset, said the whole point of the
presentation was {0 highlight the apparent happiness of the young
people with the harsh reality of what they had done, and had
dramatically porirayed that without glamorising suicide.

The PCC ruled that; given the massive national and internationai
coverage identifying hanging as a common feature of the deaths,
the use of the noose picture fo depict a serious and sensitive article

was not excessive detali, and was not insensitive within the Code. The panel
The complaini was not upheid, colour code
However, the Commission acknowiedged that the pictures would E&; What the
oge says

“be an upsetting and stark reminder to the families about how their
relatives had died", and regrefted the disiress caused. The PCC aiso
drew affention to a private advisory note it had issued alerting editors
{0 a request from some of the families that photographs of their

v fhoy v T
o 3 Sundey Mall

themselves

relatives should not be used in future siories about Bridgend. (Moon E Journal {(Report 83, 200 when Code

- . s ey Pyiiprgye is: rise
ME v Sunday Times, Report 78, 2008, # ' S‘fesa

% . Briefings

b P : B o on specmc

Glamorising suicide: The PCC iakes a dim view of reports that # L BEOWN Y Breas wherg
trivialise tragedy and has made clear that they can breach the fules & Palombe v The Sun ‘?‘ﬂ?m 1z, é{?%‘ Zh.fpffé’fe

i

requiring sensitive publication. However, when:the: Daily- Sport Palommba v Evening Standerd (Fepor 72, 2006]:
published a ist 1o Britain’s most popular suicide *hotspots’, headiined Pejstin v The Times {(Report 72, 2006)

The Top Yourself. 10, the Commission ruled that it had breached the Choose Lifey The Sun (Report 77, 2008):

rules on excessive detail A Scottish NHS official complained that @ Choose Lifew Daily Slar(Report 77, 2008}
viilnerable ‘people might be encouraged {0 visit the pléces shown Choose Life v Daily Sport (Report 77, 20085
and take their own lives. The newspapér claimed the arficle was fair, Wiobn M v Sunday Tifnes (Repori T8 2008}

£
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ahe %ﬁf @%wﬁ o
A series of more than 20 suxcwdes of young people inand around Bndgend in :
South Wales thrust a! ihis into the spothght Some pohﬁcians, pohce and
parent b!amed medla specu!atnan about possnb!e hnks between the dea’ths
Jor poss!bly tnggenng later cases.

A PCC Survey revealed a camplex weh of pubhc anx:eﬂes in Bndgend ihat
offen went far beyond the scope of press seif»regulatnon embracing coneems
about broadeaisters and foreign 1 medla and sometimes involving wider societal
ISSUBS These apart the picture that emerged was less a case of repeated
mdivlduai breaches of the Code, than & cumulaﬁve Hgsaw effect of coﬂec’clve

medla act:vntyg whlr:h became 2 problem only when the :ndlvzdual pxeces were

put together

While the Code covered many pubhc concerns, it was clear that oihers
might be more appropnately ~—and eﬁectlvely addressed not by over-
prescnptive rules but by editors. moditying thelr activiies voluntanly

he Code goes fo exceptional lengths fo safeguard children by
raising the thresholds on disciosure and defining tightly the
circumstances in which press coverage would be legitimaie.
For ihe most part, this applies up fo the aige of 16 — bui the
reguirement that they should be free from unnecessary inirusion ai
school provides a measure of profection inio the sixth-form.

e

®

- suicidal feslings. This was w;deiy welcomed &5 dife

Heipline ‘numbers: When reportmg the Bndgend deaths, many. nawspapers

voiuntanly published confac’t detaﬂs of cherities that work with people with
C ngthose mostatnsk——
espec:lauy vulnerable young peopie - mio he amms of those who sould offer

them most he)p .

Repubhca’aon 0fkphategraphs. Each new. deaih oﬁen prampfed repnntmg :

~of images of others who had. iaken their own life, adding 1o families disiress.

Sometimes it rmghi be necassasy, others not.

Pubhcateons of phowgraphs without family consent: Usmg pichires
supplied by | itiends or from social network:ng sites, \mihout the close family’s
consent, can cause umntentlonai distress.

wrawediorseode org.uk

In the majority of cases, children under 16 cannot be approached ai
school, or photographed or inferviewed abou their own or another chitd’s
welfare, or.offered payment uniess consent is forthcoming from the
suitable responsible authority, be it ihe parent, guardian, school, or other
responsible adut.

The welfare of the child includes the effect publicztion might have.
A complaini from an asylum seeker who had been given two homes
to accommodate his 15 children was upheld afier a newspaper
interviewed and identified some of them.

The PCC said the article was likely o' provoke & strong reaction
in readers, which might affect the children’s welfare. {Kanewa ¥

Sunday Mercury. Report 50, 2000).
Y ¥, L

Guestions of consent: The press has 4o establish which is the
competent authority fo grant consent in each case, A photograph
taken of & boy on'school property broke the rules even though his
mother had approved it. The school authorities had not been asked.
{Brecon High Behool v Brecon and Radnor Express! Report 51
2002},

Similarly, & newspaper's “informal” approaches o pupils on their
way to a schoo! where there had been suicide attempts were ruled
as'a breach. [Bleck v Bedfordshire on Sundsy: Feport 43, 1958},

When 2 Scoftish weekly: newspaper: published a schoolgirl's
mobile phone video of unruly class-mates, the school complained
that no consent had been sought. The newspaper claimed it was in

www.editorscode.org uk
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the public interest o demonsirate poor supervision of the pupils, all
of whom were over 16.

The PCC agreed it was legitimate fo use ihe video material o
spoflight classroom conditions — but it was not necessary fo identify
ihe pupils, It upheld the complaint against the weekly newspaper,
but rejected complainis against fwo national iabloids that had used
the material without identifying the studenis. /Gaddls v Hamiion
Arkertizer Report 78 PO0T), (Geddis v Seotiish Dafly Miror, Rreport
FEI2OOTY: {Gaddls v Brotlish - Report 75, 2007,

There was no question of parental consent when 2 topless
photograph of ‘a 14-year-oid gir! appeared in a lad’'s magazine's

e may be a cardma\ rule ihat jus’nce should be seen o be done, but ’me PCC'
‘receives complaln:s about m,zri mmﬂ%@ The mosi cormmon relate o,

© Privacy: Compiamants —_ ofien defendants = argue ihat fhe repnri of 2
‘case in which they were involved m&ruded on the:r privacy. The PCC
upholds the right o publi ish faiy aocurate and coniemporansous. reports of
proceedmgs and would act on%y if complamants couid demansirais 8
breach of this prmmple

&"!nancuracy i any s|gmﬂcant maccuracy is demonstrated ina compieted : gallery of mobile phone shois sent in by readers. The magazine's
. or ourfent case the Pc raises the complaint wnth ihe ediior with the defence that the girl looked older and that they believed herio be
: requesi that ithe resmved bya prmtad correctaon Such compiamis are living with the person who submitted the picture, did not impress the

usuaﬂy resolved or dlsproved ‘ PCC i said the magazine had not taken adequaie care to establish

& Lack of balance. Complalnants suggest repcrts hlghlight {the prosecution the provenance of the pholograph or whether it was approprite fo

publish it. (4 counle v FHM megerine: Feport 78, 2007)
A'local newspaper fell info & similar frap when it publicised a
charity event white relying solely on information from the fundraiser.

case, with madequate space given o sither the defence cescoran
acqutitai verdict ho complaint ha* been of sufﬁclent graw?y o warrant 8
PCC mvestvgatuon

The PCC decided that while the father had not aciively consenied
1o the picture, he and his daughier were making anti-social gestures
at a major sporting event in front of the mass media. It was not
unreasonable io assume he was unconcerned about publicaiion.

Consenti was therefore impﬁed The complaint was rejecied. usigley

1egazing: Report 73, 2006}

Payment to children: Even where consent is forthcoming, there
could be pitfalls — especially if money is involved. The Code puis an
obligation on the press not to make payments fo minors — or.their
parenis — unless it is clearly in the child’s interest.

Technically, this could mean that a payment fo an unscrupulous or
greedy parent, if It were demonstrably not in the child’s interest,
would be a breach.

Children of the famous: The rules apply equally fo children of
parents from all walks of life. The rule that made it & breach for a

It piciured a 16-year-oid boy and.a girl of 14, saying they were both
seriousty ifl and that the girl suffered from & muscle-westing disease.

But the girl's mother said the paper had ignored her request fo
contact her ‘prior ‘to publication. in fact, ‘her daughter was not
seriously il and was only giving moral support fo the boy, who was
her cousin. The PCC upheld her complainis of intrusion into-a child's
privacy and inaccuracy. (£ womnan v Hent Messwngsr: Report 76,
2008}

implied - consent: A father complained when Zoo ‘magazine
published, without consent, a photograph of him and his 10-year-
old daughier making offensive gesiures on ihe ferraces of Old
Trafiord following Chelsea’s defeat io Liverpoo! in the FA Cup. The
father said the picture ridiculed his daughier and should have been
pixitlated.

www sdiorsonde org. ek

A story revealing that Euan Blair had applied for a place at Oxiord
University was also ruled io be an unnecessary inirusion, thh no

exceptional public inierest. (Biair v
2002)

But & national fabloid’s story about former Education Secretary
Ruth Kelly sending one of her children to a privaie school for pupils
with learning difficulties did pass the PCC's public inieresi iest.

In an attempt io concenirate on the legitimate public debate about
a Minister removing her child from the siaie education system, the
newspaper had named Ms Kelly but not revealed the name, sex or
age of the child, nor ideniified his new school. The siory was about
the parenis - one .of whom had been responsible for national
educatuon policy — and not the child. The compiaini was rejecied.

¢y Listty Birror Feport 74,

Sheltered livas: The extent o which parenis keep children out of
the iimelight should also be taken info.account. The PCC has said it

15-year-old Accrington boy to be approached by a reporier at school is difficult fo protect any individual once they begin fo acquire a public ;!ﬁ2f§;6d
(Livesey v Accringion Observer and Times: Report 30, 1995 — see profile in their own right. 220;:;12?3?5
nofe in margin) was used 1o protect Princes William and Harry at The auihor J. K. Rowling had gone to great lengihs fo protect the ‘fgx;‘:}?:&y
Eton. privacy of her eighi-year-old daughier, who was nonetheless pictured the PCC on
While the Princes are public figures.in their own right — and in ‘@ magazine while on a private beach on holiday. The complaint ?gﬁ:ﬁ;ﬁg;"
therefore must expect appropriate publicity — the same {s'not frue was upheld-because the unsolicifed publicity would affect the child’s ?Jﬁr?v?n‘ii

of the children of most other public figures, who are eniitled o
normal levels of privacy.

The Code therefore stipulates that the celebrity or notoriety of the
parent cannof be a sole justification for publishing deisils of the
private Jives of children.

Tony ‘and . Cherie :Blair. complained ‘abouf ‘. slory -containing
allegations that their daughter Kathryn ‘was receiving special
treatment by obtaining & placs in an elite school. The PCC said there

was no:public interest in making Kathryn the centre of the story,
pariicularly 2s no misdemeanour had been proved. [Elair v iail o
Sunday: Reporl 47,1899

welfare and the piciure was published only because of the fame of
hermother. (Howling v OR! Magazing: Feport 55, 2001}

Pictures which do not need consent: However, 'not all pictures of
chiidren need consent — only those that involve the welfare of the
child, or which are taken in & privale place. The PCC has riled that
mere publication:of a child's image cannot breach the Code when i
ig:faken in & public place and is unhaccompanied by any privaie
details or material that might embarrass or inconvenience the child,
which is ‘particularly unlikely in'the case of babies or very young
children.

yeawistitorsvode arg ik
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A magazine picture of a toddler in a pushchair in .a public sireet
was acceplable as it was an innocuous image, devoid of personal
details other than a forename. (Dongld v Hello megarine Report
B2, 2000,

Court reports: The PCC has ruled that the privacy of children is an
area ‘where the Code’s ‘consirainis may be ,iighter than those
imposed by Jaw. 1t upheld a ‘complaint. from a woman whose
evidence in open court meniioning the mental health problems of
her schoolboy son were reported in the local newspaper, {4 worman
v iHastings ang 8t Leonard's Observer Report 43, 19598

However, the Commission -did n'ot believe ‘any such'consirainis
were appropriaie-wheh dealing with ‘2 Scoftish tabloid's story of a
teenager. convicied of  taking ‘his ‘father's ‘powerful ‘car without
permission and driving if the wrong way down 2 one-way sireetina
residential area. Under: Scotiish law, even though the offence was
commitied when'he was ‘15, the ‘press was free to.name the boy
once he was 18.

His ‘father, & prominent: businessman, complained that this
breached Clause 8 — which includes protection for children of the

% |s the ch;ld under 16 o still at school? i S0 Llese n app ies.

5 Could the interview or photograph Involve or aﬁent 8 chud s weifare’?
It so, consent will be needed. ‘
Has consent been given by the appropnate responsmke adult or

famous ~— and Clause 9, which covers innocent relatives, But the
PCC said the Code should not shield young people from publicity
about their criminal or anti-social behaviour. It also ruled that the
father was cenfral fo the story as if was his car thal was used. So
there was no breach of Clause 9.
Report 76, 2007,

{Souter and son v Sootlish Sun;
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school? TaagEy
s isa payment to elther 4 child or parentslguarman in the ;:hlid s s Souter and son v Scottish Sun (Report 78, 2007).
 interest? ~

5

Is there a jus&lﬁﬁatson for publlcatton other than the fame eic of
parents or guardlans’?

iy

is thers an exceptional publuz mterest in pubt!caﬂon’? No suoh defence
has yet succeeded

innoccents at

*?/‘{éfa

It children in sex cases, including defendants, are protected

from identification under the Code. An essential element is its

insistence on a common formula fo end ‘jigsaw identification’ —

which can occur if media organisations observe in different ways
the law intended to protect the anonyrmity of incest victims.

Aithough the law prohibits identification of any alieged victim of

a sex offence, i leaves the method unspecified. In incest cases,

wwwedilorsende.org. uk

incest, but not name the defendant, or name the defendani — but
omit the exact nature of the offence.

Until the formula was harmonised under the Code — and
adopied by broadcast media organisations — there was a risk that
both approaches were used, egually validly, with the result that
when two accounts were read together the. victim could be
identified.

the media is faced with a choice. It can describe the offence as The Code effectively removed the choice by opiing for the Z:;) !J«:';Eolde
approach {argely taken by the regional press, which meant the
defendent was named — and, if guilly, shamed — but all Exiie‘,\slg;;me

references fo incest were omitied, which meant victims were not

. e Key
identified. questions
It is vital to the working of the arrangement that nothing is said editors need
in the report which might imply the family relationship between ;‘;:,ff;e,ves
the defendant and the child victim. when Code

While this clause is used principally fo protect victims, it applies
equally fo young defendanis. In 1996, the Commission warned
that reporis in-a number of newspapers abouta 15-year-oid boy
accused of ‘sexual assauli had, ‘without naming him, given
sufficient details to identify him in'breach of the Code,

Exceptional. public interest As always in cases affecting
children, the public interest would need io be exceptional to justify

identification, However, there are instances where the names of
children who have been involved in - sex cases; or are technical

wirw editorscotie org.uk

issues arjse
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the Code
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victims under the faw, are put into the public domain lawfully and
the public interest jusiification is included in the Code fo cover
these.

i, for example, a court ordered that the legal ban on naming a2
child defendant convicigd of & sex offence could — because pf
the exireme seriousness of the offence — be lified, then it wouid
be legitimately. in the public domain and there would be a public
inferest in publication.

Also, there have bgen occasions where iechnical viclims of ‘a
sexual offence, such as under-age mothers in a’'consensual
relationship,  have pui themselves ‘info.the public ‘domain, fo
discuss their: problems  with the approvai of ‘their:parenis:or
guardians. This has happened in:siories concerning ‘teenage
pregnancies, aboriions and parenthood where examples of cases
can assist in developing public policy.

Legitimate identification: in one Northern town identified as
having Europe’s highest incidence of under-age motheérs; several
girls fold their stories 10 national newspapers — some in return for
paymenf — with parental conseni. No complainis were received
by the PCC.

if the ideniification in these circumstances met with the Code’s
other resirictions — such as being approved by parants and, if
paymeni was involved, being clearly in the chiid's interest —then
it would be legitimate.

KEY RULING
= A man v News of the World (Report 34, 1896 — see note in
margin).

+ Could the report lead e the identification of a child in
the case, including a defendant?

he Code is at is siriciest when protecting vuinerable groups,
Tand never more so than when dealing with -patienis in hospital
or similar institutions. The clause on hospitals is rigorously enforced
and the PCC has warned that it will take ‘a harsh view of any
unnecessary inirusion info the privacy of those who are ill. This
fough fine has resuited in very few breaches,

The requirement on journailsis to identify themselves and obtain
permission from :a responsible executive 1o enter non-public areas
applies o all ‘editorial staff, “including phoiographers. Both: the
identification and the permission naed fo be clearly established.

A journalisi, who ‘atiended 2 London hospital after the Canary
Wharf terrorist:bomb aftack, photographed :an injured victim in the
company.of relatives who he thought had obtained permission from

weew sdilorscess org i

hospital staff. The PCC ruled that while he acted in good faith and
that coverage of a terror incident included victims, the patient's well-
being was paramount. I was not enough for the journalist to assume
his identity was known or o rely on the comment of an individual
who was ciearly not a responsible executive. The complaint was
upheld. {Hufchinson v News of the World: Report 37, 1987},

As this clause covers the news-gathering process, a breach can
oceur even if nothing is published as a resulf.

in 2002, & reporter who went to the hospital bedside of the victim
of ‘& car ‘accident, without identifying himself to the relevant
authorities, was guickly sacked by his newspaper, which recognised
that the Code had been breachad. Although the editor apologised io
the complainani and no siory was published, the newspaper was
rebuked for 2 serious breach of the Code. {Jjannings v Easthourtie
Gimzetis: Report 88760, 2002}

Kon-public areas: In most cases, what consiituies a non-public
area would be clear and would certainly inciude: areas where
patienis were receiving freatment. But ‘what if the hospital iiself is
not open to the pubfic?

A 'iprivaie “hespital, ‘which the singer Pefe Doherfy had been
ordered by a couri {o:attend, complained that a reporier broke the
ruies by going into ihe grounds and reporting fo'the reception desk;
which was 2 non-public area,

But the PCC ruled.that as the security gate was unmanned, and

wweditorscote org.uk
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the reporter had not atiempted o speak fo anyone other than the
receptionist, and had not concealed her identity, visiting the reception
area was not a breach of the Code.

However, it noled with approval that the hospifal had amended its
security procedures — and that the newspaper had accepied that
{he preferred approach wouid have been by telephone. (Croft v Deily
Mail: Beport 74, 2008).

Similar institutions: The PCC has held thatl, in the spirit of the
Code, the vulnerability of the patient or individual should be faken
: : . into account when deciding what constitutes a similar institution.

= MOS? have po appearﬂd before the 30”"?5’ E!ghi oui of ian such = When Countess Spencer was photographed at a clinic, where she

~ pauanis are detsined because mentai healih professxonals demded ihey , was receiving freatment for hesith problems, it was seen as a clear
. =l . . : breach (Spencerv News of the World: Report 29, 1995 —- see note
&,,Those who are detamed following mmvxction have also baen found i In-margin).
© bhein need of iraatment and have the same nghis under the Patienis’ . But the Commission has ruled that a residential home for the
Chari&r a8 oiher NHS users . : . . : elderly could-also be a similar institution, i a number of residenis & Cases
needed medical supervision. it urged journalisis to think hard beifore adjudicated
. s High Sacurity estabhshments such as Rampton and Eroadmoor pr(w;de . - . P : before 1996
o approaching people in such establishments, especially if their stale are available
_care and treatment. Nurses, not pnson officers, staff them . ;
: : of ‘health made them vulnerable. (4 mar v Dally Meil. Reporf 58 in hard-copy
The Comm;ssmn also ra:sed concems about torms such as nuﬁer" and 02, format from
ﬁu/ .
“hasket case” i describe people who are mentally ifl — whether detained ’ t;:;g;‘io%nw
or not. This could create a chma’te of fearor rejection, and cause d|stress e : ) ;fofnia Mgmn,
to patxents and their families, by interfering with ’Ehew care and treatment : The public interest: While newspapers should atways proceed with ;ng”Envae:gg
: caution, there are cases where otherwise proscribed action can be Manag

justified in the public interest. in 2001 ihe parenis of @ comaiose

G b : ! woman brain-gdamaged by domestic violence desperately wanied

i i o : ‘ . : publicity to expose what they saw as the inadequate senience on

. : : - : : the alfacker. They invited & cameraman to accompany them on a
hospital visit fo photograph the pitifui plight of the victim.

The NHS Trust complained that the photographer had not sought
permission from a responsible executive. However the PCC ruled
that it was in the public interest that the parents shouid be able fo
demaonstrate their disgust at the leniency of the sentence — and that
readers might not have been able to appreciate the gravity of the

BOEDITOHE DODEEng www.editorseote org.ug

situation had the picture not been published. (Taunic
MHS Trust v The Birror Report B4, 2001

The clause also requires that in making inguiries from hospitals
. : : and similar institutions editors need to be mindful of the general
Thete Is a strong obligation on editors nnder the Code to co-operate restrictions on privacy, which include specific reference to health
swifily with the PCC in trying fo resolve complaints. matters.

1t s one of the Commission’s targets to reach rulings in 35 days, and
currently - with the co-operation of editors — i averages 24 days.

In practice, this imeans replying to the PCC's initial request fora
response to the complaint within seven days and then reactmg promptly & y
to any new PCC quesﬁons or suggasilcns of aremedy fo the dispute, * Spencer v News of the World (Report 29 1995 — see note in

. Failure fo act promptly can aggravate the problem. One newspaper, margm)
which repeated!y falled to repiy to & reader who complained that a table Py
inareport on currency values was flawed, similarly lost fetiers from the & A
BCC, e T

In view of the pattern of lapses the case went fo adjudication, where 2001)
the PCC found $he paper to be in breach of ifs obligation to co-operate

v The Mirror (Rep

swiftly with the resolutioh of complaints. & Cases

in other cases, Newspapers and magazmess o wm!e denying a . . : 23%‘;‘3;“?;2%
complaint — have simply failed $o provide any evidence fo support their * Were editorial staff in 2 non-public area? are avallable
case. The PCC has then upheld the complaint by default — usually » Did they identify themeelves o & responsible o ‘fg:‘r:;?ffg&y

taking the ppportunity fo remind fo all edntors of thelr responSIbllmes executive? The torm execulive was iniroduced 1o ensure g‘:pﬁggo‘;”m

under ﬁhe CDde . : : ; : ; appropriate seniority. o Tonia Mitton,

= Wae there 2 bublic interestin pubhcaimn? Information
and Events
Manager, on
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Guilt by association

his ciause i$ designed fo proiect the.innocent from being caughi

unnecessarily in the publicity spotlight focused on the guilty.
Relatlves or friends should not normally:be named uniess they are
genuinely relevant o the story ~—or thete is reason fo publishin the
publiciinterest. Child witnesses or victims 'of crime need special
consideration.

Caomplaints usually- hinge:on genuine relevance to the siory of
whether there is-a public interest in thern being mentioned or whether
identification is:gratuitous.

The PCC has taken a commonsense line. {f :a relationship were
weli known and established in:the public:domain, then i wouid be
perverse fo expect edifors 1o omit reference fo it.

Simitarly i ~a parent, for example, ‘publicly accompanied the

accused person io court or made public statements on the case, thal
would add genuine relevance.

Yone and proportion: However, the Commission would also iake
accoint of the tone of the articie — how much the story focused on
the refationship — and whether that was relevant.or.in the pubiic
interest.

A complaint froma:councilior, named in.a‘report when his sonwas
arrested for. bootlegging, was rejected. The PCC decided the simple
factual identification of :an‘important community figure did not breach
the Code. (Bifiots v ally Express: Report 40, 1857}

Likewise, Mirs Ann Gloag, widely known as the owner of a2
Scottish castle, objected when she was-named in stories reporiing

The panel
colodr code

B viratthe

Code says

9

editors need
toask
themselves
when Code
issues arise

her son-in-law's arrest for afiegedly assaulting her daughter. But the
daughier lived at the castle — and the accused husband had been
banned from it as part of the bail conditions.
The PCC said Mrs Gicag’s relevance to the slory had been
established by her ownership of the casile named in the court ﬁspifci?ﬁﬂcngs
papers. Being related o the accused did not give her rights io areas where
anonymity that would otherwise not exist. (Gioag i Perthshirs ?;ﬁ:sde
Actvertiser Raport 75, 20075

But another case, where'a front-page report named and pictured
a councilior whose son was accused of a serious drink-driving
offence, was upheld. While the PCC accepted there was a public
interest in naming the councitior, because of her local prominence
and the fact that she had attended court with her son, it ruled thaino

SOk e wwweditorseode. arg.uk

5 Did relatives or friends consent to identification? Consent might be
implied by being publidy involved or pictured with i:he defendant.
+Are they genuinely velevant £o the story’? Do they have a role, efther in the
case; or through a close involvement with ihe defendani? Could they be
personally or professionally affecied by the case or it outcome?
‘ + Is'mention in the public interest? Is the relationship in the public domain,
couild the case affect the public life of the reiative or friend? i :
# Is the focus proportionate o the involvement of relative or friend?
& Has sufficient care been taken to protect vulnerable children?

public interest had been served by the story being focused so
predominantly on her. /Lacey v Eastbowrne Garstie, Report 44,
1484].

Protecting children's welfare: The special protection given fo
children in sub-clause 8ii is a continuation of the spirit of the Clause
6 provisions and-amounis to a duty of care aimed at preventing them
from becoming further damaged, or their welfare affected, by their
innocent involvement as witnesses or victims of crime.

A local newspaper, which named a 12-year-old witness fo an
atiempted kidnap, breached the Code — even though if believed the
girl's mother had authorised the disclosure. The mother said she had
not realised that the reporier's telephone call was an interview or
what would be published, The PCC ruled that the newspaper had
not paid sufficient regard fo the girl's vulnerability. (Hall v Eastbourhe
Argiis: Report BYIE0,.200

Legal freedom: The Code is slear {81} that this alone should rot
affect ‘the right fo report legal ‘proceedings. However, in cases

involving the identification ‘of children or victims of sex crimes, the
Code’s requirements may be siiffer than those'in law. (5es Clause
£ Childrerrand Clatse F1 Vichimg of Sexpal Astaully.

www editurseode orgul
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Undercover, or underhand?

Consideration of the public interest, a core theme through much
of the Code, is seldom more imporiant than here: There is often
a fine line:to be drawn af the point.where genuine investigative
journalism ceases and intrusive reporfing ‘begins: The public interest
is grucial in judging'whetherthe ends justify the means and deciding
whether undercover was merely underhand.

The 'speed of fechnological innovation puts this area constantly
into the public ‘spotlight, ‘with .concerns.over the misuse of private
data:and the use of jnquiry agents:or-others io circumvent the Code
—and the law.

the provenance of documents obtained in this way but could stili be
justified in publishing.

Pubtic interest or fishing expedition? The PCC has consistently
ruled that journalistic fishing expeditions — where, for example,
hidden cameras or clandestine listening devices are used simply on
the off-chance of discovering some wrong-doing —are not sufficient
justification. There should be reasonabie grounds for the inquiry.

The PCC censured a newspaper which put a writer into a London
primary schoo! for a week, posing as a would-he teacher, and ran the
story of his  experiences, including the shortcomings of the
educational system. The newspaper's claim of a public inferest
justification falled because the school had been chosen at random.
The exercise was condemned as a fishing expedition. Ao v
Evening Standard: Report 54, 2007).

in the same way, a complaint that a Sunday newspaper's
undercover reporters filmed guests at a private party for people
working on the TV soap Emmerdale was upheld sfier the PCC
roundly rejected the newspaper's explanation that the journalisis
might have discovered people behaving in & way which would have
justified publication in the public interest. That would have given
newspapers carte blanche to intrude on any private gathering of
high profile figures, said the Commnission. (Ryfe v News of the World:
Report B3, 20075

Buf the same newspaper did nof make the same mistake when it
investigated controversial lifestyle ‘advisor Carple Caplin. This fime
itwas acting on information that she was using her relationship with
Tony and Cherie Blair o promote her business. Its reporters, posing
as clients, recorded s Caplin speaking about the Blairs’ private life;
thus justifying the subierfuge.

Both the :story :and-a picture ‘taken secretly ‘10 authenticate it
focused on Ms ‘Caplin’s professional, rather than personal, life and
opinions; which:the PCC ruled was justified in the public Interest.
Had the picture involved some grafuitous humiliation orintrided into

The Code Commitiee has -been ‘quick fo . react, ‘with -the
introduction of .new measures fo prevent abuse. They include wide
ranging curbs-on intrusive aclivity unless it can be demonstrated io
be in the wider public inferest. They cover:

v -Hacking into digitally-held private information;

The use.of hidden cameras;

interception of mobile phones,-text messages and emalls;

Bugging or ‘electronic savesdropping;

The use of ‘agents orintermediarics to obtain material intended

for publication:

Additionally, the PCC and the newspaper and magazine industry
have launched their.own initiatives to ensure that both the Code and
the law — such as the Data Protection Act and the Regulation of
Investigatory Powers Act — are properly observed /See Sristing]

Seeking or fingding? The Code's rules apply io pre-publication news
gathering as much as to publication dtself. it would be 2 breach
simply to seek material that was against the Code, or to engage in
misrepresentation or sublerfuge — even i nothing was published
as a result — unless there was a reasonable expectation that some
legitimate public interest would be served.

However, there is a distinclion to be made between information
which a newspaper or magazine has sought or obtained itself, or
has commissioned, and that which comes unsolicited — via a leak
or from a whistieblower, perhaps. The newspaper might not know

watw edttorscode.org uk

her private fife, it might have been very different. /

the Worfd: }

apkin v News of

epot 72, 2HO5).

So the existence of a public interest in a story does not
automatically justify the indiscriminate use of clandestine methods.
It has to be appropriate and proportionate to the public interest
served.

There was obvious public interest in a story that a supermarket
worker convicted of possessing pornographic images of children
was imaking deliveries fo & nursery school kitchen. But while a
photograph of the man at the nursery was legitimate, secretly fimed
footage of him at the supermarket shown on a tabloid newspaper's
website was not.

The PCC upheid 2 complaint by the man’s mother that the
clandestine filming had breached the Code. The public interest
element of the story related only to the nursery deliveries. There
was no dispute that he worked at the supermarket, and the footage
was nof necessary to prove it. /4 woman v The Swn Report 77,
2008

dentification: Even if subterfuge is not used, failure fo identify
oneself as a journalist couid amount to misrepresentation. A woman
reporter who visited Gill.Faldo's home while she was out, did not
reveal-herself as a journalist and was let in by & housekeeper who
spoke freely about Mrs Faldo.

The ‘PCC ruled that the reporter had allowed a misleading
impression ‘ to . develop ‘and “pbtained -information ‘from the
housekeeper as aresult. (Faldo ¥ The Soun: Repord 53,2001,

The use of freelance journalists or.agents does not minimise any
breach. A freelance reporier, approaching a victim of :a fraudster
who :duped women with ‘offers of marriage, posed. as & irue life
feature writer for women's magazines. In fact, he sold the storyfo a
Sunday fabloid, which — while ‘accepting it in good faith - became
responsible for a'series of breaches under the Code.

The Commission said there' was no public interest defence forthe

www ediforscode org uk
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deception and reminded editors that they must take care to gensure
that confributors’ material has been obtained in compliance with the
Code. ihobie w News of the World: Report B5, 2004}

Unauthorised removal: A weekly newspaper reporter used a false
identity fo join a community website and download a picture of a
policeman charged with possessing indecent images of children,
The policeman complainad that this was unauthorised removal of 2
photograph, ‘obfained by "subterfuge. . He also -claimed - the
newspaper's reporfing and publication of his address had disiressed
his ‘mother — with-whom he lived — thus intruding inio shock, in
breach of i &,

However, the PCC decided that: downloading a picture that could
be accessed simply by logging on 1o'a publicwebsite did nof amount
fo removal, ‘and the relatively.minor subterfuge used was justified in
the public interesi. :

The Commission sympathised :with ‘the ‘mother -but -said her
vulnerability did not entitle her'son to greater privacy than might be
expecied by others accused 'of :a serious offence; /fratherick v

¢ Times: Report 75, 2007

To joke or not to joke: The Code says misrepresentation and
subterfuge can generalfy only be justified in the public interest, which
leaves room for exceplions. This is designed to allow for harmiess
journalistic spoofs —such as April Fool storles — intended to amuse
rather than mislead.

But when & tabloid ran a stunt 'signed confession’ on Page One
suggesting that Stan ‘Collymore had admitted lying about being
attacked by rugby players, the soccer star did not find it funny. While
the inside page story made clear that he thought he was signing an
autograph, rather than a confession invented by the paper, the front
page was entirely misleading.

The PCC ruled that employing subterfuge to obtain a material that
was used in a misleading way could not be in the public interest and

complainant had already been interviewed by a journalist on 2
related subject. (4 man T Repori 44, 16488)

- Did the publication seek to obtain or publish the material? Genuinéiy

unsohc»ted material may not be affecied,

1 the publication | used undercover methods was ihem reason to

believe it was in the pubhc. interest? Fishing axped;t\ons don't count,

4 Was the clandestme activity related directly fo the pubisc méerest"

e

Couid the material have been obtained by other means?

Were agents or intermedlanes used {o acouire confidential
Information not n the puhhc méeresﬁ without consent? fso it wotld
breach both ihe Code and hela : .

breached the Code. [ Caofiymers v The Sur: Report 88, 2004),
Humour misfired again when a journalist rang companies asking
if any of them would pay aretainer in return for favourable publicity,
in ‘order t0 run a Jight-hearted piece on their yesponses. The
subsequent article said that a Railirack spokeswoman had sounded
shocked, but agreed ic get back {0 the journalist. ‘
The PCC upheld the complaint — ruling that, while humorous,
the article might have Jeft the impression that Railirack had not
entirely rejected the proposal. The press office had been misled and
there was \no public interest in doing so0. {Railirack. p
Yeport BY . 2002)

Inlepen

Back door, or front: Another-iest is whether undercover methods
are actually necessary, or whetherthe material .could be obiainad
via the front door rather than' the back:: The Code is ‘clear that
generally subterfuge ‘or misrepresentation should be used only when
information in the public interest cannot be oblained by othermeans.

When a Sunday broadsheet ran a story that a Saudi-owned
company -prinied the British National Parly’s publication Voice of
Freedom, the:firm compiained thai ‘the ‘newspaper's use of .an
undercover reporter posing as a potential client o confirm “the
information was -unnecessary. The firm said ‘that — when'later
approached “formally — it -had -openly acknowledged : ihe
arrangement.

The PCC rejected the complaint. 1i said the degree of subteriuge
was minor; the information was commercial and not private, andthis
was -not a fishing expedition, but following up ‘specific information
about the company. ‘The potential commercial embarrassment
involved supporied the newspaper's view that the firm would -not
have volunteered the information. (H& Ssudi Fessarch v The
74 FOOEL

Sumtlay Telegraph: Repor

However, another Sunday newspaper’s use of subterfuge fo get
a sfory about a gun expert was rejected because the PCC decided
that the information could have been obtained by direct means: the
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rkmg in these areas are fully awara oi b;#th‘

ethica! abhgai;ons
Two entirely separate developments undedmed the dangers Flrsi the
lm’ormanon Commissioner suggested that journahsts or ihelr agenis
were mutmely blaggmg private information in breach of sec&lan 55 of the
Data Pmiechcn Aci. Thena reporter and an inguity agent were conwcted
— under the Regulataon of lnveshgatory Powers Aot 2000 e m’ hackmg
into royal te!ephunes
i As a result, the Code Committee the PCC and the press mdustry
colleck sy acted to improve trammg and ﬂghten prncedures in £hese
‘areas,

The Code was amended fo cover; specnr cally, hackmg into d1gitally-heid
private Information, and the use of agents to oblain private material by
sublerfuge. t means that without é public interest justification, {he use by
joumahsts — or fheir agents or intermediaries - of hidden cameras or
buggmg dewces computer hacking or of mierceptlon of mobile phones

The uise of personal information about people stored on computer, of in
sorme manual files, is regulated by the Data Pmtection‘Ac% 1998 Asa:
journalist's job can often be about using such information it is vital that you
are aware of the problems the DPA presents. Knowing about the Act, andin
particular section 55 of that Act. which is o have an enhanced public infarest
defence following discussion betwegn media representatkves and the
mestry of Justace igimporiant because breaches of itcan lead o
“prosecution in the Crown Court, a criminal record and the imposition of a
‘heavyfine. The Q+As in this note are designed o tell you & fitle more:
Please make sure ybu‘read i

What does the Act do?

1t provides legal conirols over the collection, use and disclosure of personal
data; rmostly held slectronically. 1t gives rights #0 an individual about whom
information is stored. And it Imposes legal obligations on a person or

- ‘proanisation looking afier the data — known in the Act as the “data
coniroller”

The Act prohabtts the obfaining or dlsc osure of personal data without the
consent of the dais confolier— 2 practics offen known as ‘*blaggmg For
example, it could be an offence 40 deoeave an organisation into providing you
with personal details about an indmldual 1aken from its computer feconds —
suchas ex-direciory phone aumbers — that they not otherwise agree
0 supp'y e ccuid also be an nﬁence toask pnvate investigators fo do it for
you, ff you kne‘ i:hat they were gomg o obtain lt by deception or other

. 5infcrm ion and phone numbers fmm BT account detaﬂs from banks nd -

This ;—m wers the ke

+ WWhat doss the Aci dd’?
% Whai happens I lbreach the Act'?

4 Arefhercany joumahs'ac exemp'ﬂons or. dexences’?
e What shou{d tdolflam unsure about my actions?

At the same tlme, the PCC — whlch in 2005 pmduced

: journahsts onthe Data F‘rotectton Aci— stepped up is work on trammg
: journahsts in the use of undercover newsgaihermg methods

wwveediorseode org uk

income fax information from HMRC have already led to criminal conviclions.

t sometimes need to get such personal information. In the Act are there
any exemptions or défences’for Jotirnalists from the criminal offences
of unlawiully obtaining and disclosing information? :

in particular reference fo section 55, the Aci recognises ihe importance of
journahsm and provides some special exemptions and defences fo avoid
conviction. But these are very limited. To escape breachmg the Act's unlawfui
obtaining and disclosing offences you would, for instancs, have io prove your
aciions were in the Inierests of nafional seclirity, were preventing or detecting
a crime, or were in the public interest in the particular circumstances.

When in force, the new defence will also protect yous if you can show that
you acied for journalistic, fiterary o arfistic purposes, and in the reasonable
helief that in the partictiar circurmsiznicss your action was Jusﬁf led as bemg
in the public Interest.

You would also avoid conviction if you couid show that you were acttng in
accordancs with the law or 2 court order, orin the reasonable belief that the
data coniroller would have consented in the cireumstances had he/she

“known, or was legal lly entitled i act a3 he/she did.

‘f'he Act snund very w;de ranging. What shauld ida if 1am unsure
about my own actlons? :

wwwsstitorscodeorgaul
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Danger in the detail

Preservation of:the ‘anonymity of ‘victims .of :sexual assaull is
regarded as paramount under the Code and this clause is not
subject to the defence thai publication is in the publicinterest.
There are cases where a victim may waive his of her anonymity or
wherg idenfification has been. permitied by the couris, and the Code
provides for these. But the'PCC has made clear that it is unikely fo
recognise the legitimacy of any other claims that the identity of a sex
victim is aiready in the public domain.
Breaches are uncommon and almost always inadvertent. They fall
into two main categories:
« Those taused by poor fraining, carelessness — or both; and
#. Fhose resulting from the inclusion of some seemingly innocuous
detall.

Lack of training can lead to the most blatant breaches. A woman
victirn of an office sex pest was disiressed and embarrassed when
alocal newspaper report of the man’s conviction broke all the rules
and included her nams, employment details and sexually expiicit

difficul to establish adequate justification unless a court iifis the
automatic ban on. identification of the victim, in the interests of
justice, or the victim waives thejr rights to anonymity.

Even where they do — perhaps fo warn others of dangers — that
cannot necessarily be taken as permitiing continuing publicity uniess
the victim maintains consent.

in those rare cases where couris permit the naming of sex
victims, there are usually substantial grounds for doing so and these
would constitute adequate justification under the Code.

Legal freedom to publish may appear relatively easy fo establish,
but it is not aiways enough under the Code, which applies in the spirit
as weli as the letier.

The PCC upheld a complaint against a newspaper whose report
of a rape trial referred to evidence of what the victim was wearing
at the time of the atiack and fo her hobby.

The combination of details was sufficient to identify her o local
residents and — even though the evidence had been given in open
courf— the PCC held that the Code bound edifors fo rules over and
above those stipulated by law and that anonymity should have baen
preserved. (A worman v Clydebank Post: Report 41, 1988).

In a similar case — involving an assault on an under-age girl —
2 weekly newspapers court report reference fo the victim's visible
injury was sufficient to cause a breach, sven though no third party
had actually identified her

The Commission ruled that while the mention of the injury might

evidence. The editor; also deeply embarrassed, apologised ‘swiffly.
Because of staff holidays, .an inexperienced reporier had prepared
the siory and sub-edifors had missed the error But ‘apologies and
promises fo tighten up  procedures ‘were noi enough. The PCC
censured the newspaper for a breach so serlous that any remedial
action: would ‘have . been inadequaie. (4 woman v Hat feitl
Express: Roport 14, 2008

Even when newspapers follow the fundamental rules about not
naming 'séx assault victims without consent, risks arise if they are
ideniifiable by some detail in the sfory.

For that reason the PCC has warned of the onerous burden this
puts on editors and insists on ‘scrupulous construction’ of stories about
sex crimes fo ensure strict adherence to the Code.

B of the evid A ing likelihood of identification is a
potential minefield when reporting both the original crime ‘and any
subseguent frial. Details apparently insignificant to an outsider could
be revealing o people living in a local community,: who ‘might
otherwise not make the connecition.

A report of a rape, which gave details of the victim's age, her
health record and specific details of the afiack, as well as the fown
where the offence occurred, was ruled by the PCC fo have been
hkely to identify her {Thames Vallsy Folice v The Longorn Melro!

G R

Adeqguate justification: As there is no public interest defence, itis

wwsw. etitorsoods org.ub

have appeared insignificant, "it was a superfluous but specific detail
which could have been sufficient to identify her, or coniirm the
suspicions of those who already knew something about the case.”
The editor could have taken greater care by omitiing the reference.
The complaint, and corresponding breaches in Clause 5 {Intrusion
into Grief or Shock) and Clause 8 (Chndren) were upheld. /4
2007}

= Awornen v Strathspey & Badeno

tls the maberkk | published I;ke}y to conmbuie to ldenzif;catlcn?
5 lsthers adequate jusﬂﬁcatmn? .
2 Isit legal 0 pubhsh ~—andis that: enough under the Cnde"

www. etitorscode org. ok
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Personal and prejudiced

society with a diverse press, subjective issues of taste and decency
should be a maitter for editors’ discretion. And with newspapers and
magazines constantly answerable:in the court.of \public opinion,
there:is ample svidence that editors exercise that discretion on'a
dally basis.
For example, although British newspapers and magazines were
free under the Code o publish the controversial Danish cartoons of The panel
the Prophet Mohammed, none chose fo do so. twas the exercise of colour code

discretionary editorial judgment. B wnatthe

By the same standard, a national newspaper columnist was free Lode says

{6 suggest, wrily, that piano wire should be strung across country

The aim:of Clause 12 is ‘fo ‘protect individuals from lanes ‘to -decapiate cyclisis. ‘His ‘commenis caused widespread aditors need
discriminatory coverage and no public inferest defence s outrage, but did not breach the Code because they were not aimed toask

. X : !
available, However, the Code does not cover generalised remarks at any named individuals, However, faced with the wrath of hundreds ‘j},‘fﬁéﬁii

about “groups -or: categories ‘of -psople; which ‘wouid involve of readers, the writer voluntarily apologised for any unintended Issues arise
subjective views, offen based on political correciness or taste, and offence caused.
be difficult o adjudicate upon without infringing the freedom of

The PCC has always upheld the press’s right to make robust, Arens where

expression of others. generalised remarks, when clearly presented as comment, in-the ‘ahe 1'&]%
pplies

As always, the Code is striking a balance betwaen the rights of name of free speech.
the public to freedom of speech and the rights of the individual —in However, ‘the same doés not apply fo pejoralive or prejudicial
this case not o face personal discriminatory abuse. Freedom of attacks directed at named individuzls, So when a lad's mag
expression nust embrace the right fo hold views that others might published a sticker poking fun at the disabled son of Katie Price —
find distasteful and sometimes offensive. the glamour mode! Jordan —'the PCC received 143 complaints,
The Code Commitiee's approach has always been that, in a free inciuding from Ms Price and her husband, Peier Andre. The issue

www editorsende.org uk

was swiftly resolved when the magazine published an apology online
and in the magazine and made a donation to charity. (Frice and
Andre v Hest megazine: Report 76, 2007},

The PCC has issued cattionary advibe fo the bress stressing the importance
of not aliowmg patriotic fervour fogelout m hand when covering high profile:

Individuals only: One of the strengths of the Code is the
protection that { gives specifically to personally affecied
nnternatnonal sporfing events, : individuals. Bui inevitably that means that some third party

After wrdespread exfticism of press caverage Of the Euro 96 soccer complaints cannot succeed. The PCC will not proceed with a third-
tournament =~ where the England v Germany. maich had been. represenied as party complaint without the subject’s consent.

& 're-run of World War Two - Lord Wakeham; then PCC chairman, sounded a
warning ahead of the 1888 Soccer Wor!d Cup:

The press had a responsibility not fo encouragefBriiish;Sports fans o
behave in'a disorderly manner, he said: This covered not just comment abott
other nations' competitors bt also prachcal advice about how fans shouid
patticipate in, or seek o afiend, evenis.

It was part of the press's role fo reflect robusﬂy and:in partisan fashionihe
nation's support for British sportsmen and women representing their country,
but they should do nothing to — :

Although the Code does not cover complaints about groups of
people, where the main objection is ofien :against the tenor of
reporting, the PCC sometimes addresses these wider issues via
rulings on individual cases and guidance notes.

It has made clear fhat even if there may be no claim under the
discrimination clauses, there may be a case under other sections of
the Code, such as Accuracy — if statements are incorrect or
comment is passed off as fact.

: L BN 5 : lis guidance note on asylum seekers, for example, {Se¢ Briefing
# Incite viblence? disorder or other unlawiul 'behaviko’ur, ofe~ : panel Asylum Seckers) suggested it was inaccurate o describe
» Foster xenophobia that could coniribute dirscily to such inciterment. ; people as illegal asylum seskers, They could not be illegal unless
: T they had been tefused asylum — which," by definition, asylum
seekers had not. it has suggesied some siories risked breaching
the Code’s privacy rules, ‘and-‘publication in other cases could
involve a threat to children’s welfare.

The Commission has also warned against the grafuifous use of
insensitive language ~— such as referring o mental health patients
(See Briefing . panel: Mentef Health) as basket-cases, nuifers or
psychos — which could be discriminafory or inaccurate.

Lord Waksham's warning has besn widely credited with the foning down of
coverage since then and avqiding repetitions of the sortof jingoistic
journalism which had been a feature of miemaiional‘eyents before 1908,

Prejudicial or pejorative: Not all referencestoan individual’s race,
colour, religion; gender; sexual orientation, or ic any physical or

mental iliness or disability, need to be avoided under the Code. To
be'in breach of sub-clause 12i, they must nof'only be prejudicial.or
pejorative - but aiso in & discriminatory manner.
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For example, a satirical carioon depicting: Israeli premier Ariel
Sharon:eating.a baby — while undenigbly pejorative < was cleared
by.the PCC.of being racist as it referred fo him in his capacity as a
head: of  governmenti, rather than as: a Jew' {Sharon v. The
Idepentient: Repor 82, 2005);

Genuine relevance: In sub-clause 12ii; the restriction relates only
10 details of ‘race,.colous, religion, ‘sexual otientation; or physical or
mental illness or disability, which are not genuinely:televani to the
story. i does nof cover the individual'’s sex; mention of which is-not
itself discriminatory. :

The PCC has held that it was relevant {o mention; factually and
non-pejoratively, the sexuslity of @ pregnantlesbian in fhe context of
a story that included comparisons:with parenting by other same-sex
couples. {BBC Seotland v Scofiish Maws of the World: Repor 59160,
2007),
1t was, however, not relevant o give details of religion in an
interview with a fie-manufacturer, especially in-terms which might

have appeared pejorative. (Bishko v Evening Standard: Report 40,
1997,

Gender recognition: ‘A Code change to cover discriminalory
reporting of transgender people was infroduced in 2005, after ihe
passing of the Gender Recognition Act. In Clause 12i the word
‘gender ‘was -substituted for 'sex’. This meani that individuals
undergoing — or who had undergone — ireatment for gender

Online versions of newspapers and magezines have heen
Govered by ihe Ediiors’ Code since 1997 Butin a Pressbior
siatsment in 2007, covering online conient angd user-generated
material, the remit was extended to embrace alidio-visual images.
limeans that UK newspaper‘and magazine websiies are subject
t0'a form of regulatlon rately avaﬂable in.onling media o
internationally. -

The emerging paiiern of cem‘plaints in this rapidly developing
aréa has been set out in the PCC’s policy. note on Ol

iairits. The trend is similar fo that of print versions, with:many

complaints relating fo isstes outside the Code; such as taste and
decerncy. These are ofien resolved by the websiies' take-down
praoedures

User-generated content: The rules make clear that, as with print
versions, the Code covers only aditorial material — i.e. that which
's control. This

could reasonably be expecied to be unger the edif
would not normal!y include userngeneraied maierial such as chat
ooms of blogs: PCC policy is that adifors are responsible for:

@ Any material they have taken & decision fo publish.

decided fo leave
1 ormeceheds

s Any usengenereted matenel they ha

reassignment were included in the categories offered proiection from
prejudicial or pejorative references.

The Code Commities : decided against 'a change o the
accompanying subclause 112ii — which covers publication of
giscriminatory detafis that aren't relevant to a story — because irans
individuals, having ‘suffered ‘from gender dysphoria,’ would be
protected under existing rules covering physical iliness.

ne Report 78, 20071
2 EnEy,

wwweditorscode. org al

obtgined; 1o ensufe:it would comply with the Code in its current
form, or modified to remove infrusive elements that gould not be
justified in the public inferest -— &g, by pixellating faces — or not at
all, Examples that failed or passed the test
o Videos of schoblchildren behaving badly -~ it was
not neoessary fo 4denm‘y he puplls to'demonsirate lax
school discipling.
& Faier Police video material on a newspaper websﬁe
showing a drugs raid on an identified home where no:
charges followed. /&

Social networking si&as: Materiat‘ﬁomsuch Sites pubiished
without consent can raise privacy issues. The PCC will take into
acgounia varrety of faciors under the Code: how private the
maierial Is; how ftwas used (ie in cases snvqwmg grief or shock;
would iEbe snsensltxve’?) how accessible it was fo third parties =
inciuding éther the person concerned had resfricted public
access fo the profile; whether the nndsvidual knew it was Deing used;

and Jmportam y. whether ihe sub)ect matter concarned 2 child.

www editorscodeorg ek
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The market rules

i.is: notable that even in a world of increasing  corporate

accountability, the Clause 13 fules on financial reporting have
remained unchanged since 1881, They have stood the test of time
well and been recognised by the Government and European Union
as an acceptable Code within the fisld .of finencial services
reguiation,

They have survived one major test, when the PCC launched its
own investigation into the “Mirrorgate” scandal, where iwo business
journalists had been lipping shares that they had previously bought
— in clear contravention of the rules.

The journalists concerned were dismissed, as their contracts of
employment required them to comply with the Code. The Ediior,

Jgurbaltfsﬁ have 2 moral obligation fo prote Gfkc?bﬂfl"%ﬁs; soutces of
information, o L o

he obligation on journalists to protect their confidential
Tsources is deeply ingrained in the culiure of Brilish
journalism. Perhaps for that reason, this clause, one of the
shoriest.in the Code, rarely attracts complaints.

The PCC usually considers cases of alleged breach of
agreementis of confidentiality oniy when another Code issue
is involved. However, the Commission has issued specific
guidance concerning confidential sources:
< . The clause should not be interpreted as preventing the

publication of confidential. information.

Journalists should ‘take special :care ‘when :dealing with

members of the public unversed in‘media matters who may

not appreciate that at: the ‘start of a conversation they
should make clear that it is non-atiributable.
= Ajournalist who induces a meémber-of the public to falk off

the'record, and then publishes the remarks'on:the record
could be'in breach under.the Code.
#.The obligation 'of ‘confidence . should :not-be used by

while cleared of personal involvement. in the scandal, was found
guilty of breaching the Code by not enforcing it rigorously and had
tc publish a damning 4,000-word adjudication across pages 6-7 of
the paper,

The ‘PCC helped produce a Best Fratiios Guidsine o on
financial Journalism {See Hrigling pansl The Lode g the Law)
which enhances the Code's provisions, and which has been used
as a basis for in-house regulation. An ‘essential .element is ifs
emphasis-on the spirit of the Code as set out in the Preamble,
which means:that it does not rely on parrow definitions, which
would create instant loopholes.

KEY RULING

TG, 20003

One commonsense test which underpins the financial
lournalism rules:

+ Would it survive the Private Eye fest? If it would
damage the,intégrity of the journalist or his newspaper, If -
his of her actions were reporied in Privaie Eye - then

dontdoit . ‘

www editersosde.org uk

journalisis as a shield io defend inaccuraie reporiing.
Wherever possible, efforis. should be made io obiain
on-the-record corroboration of a story from unnamed
sources.
If a compiaint hinged on material from an unnamed source,
the PCC would expect the newspaper either {o produce
corroborative materia! to substantiate the allegations — or
io demonsirate that the compiainant had. a suitable
opportunity fo comment on them.
= There would be a particular responsibility on editors fo give
a reasonable opportunity of reply to compiainants who felt
they were victim of allegations from an unnamed source.

&

Blowing cover: On the rare occasions that complainis arise,
they are unlikely io be deliberate, but due io carelessness or
inexperience. However, that is no excuse under ithe Code,

An ex-employee of the Government's Rural Paymenis
Agency complained that an e-mail that she ‘had sent ioan
evening -newspaper, criticising ‘her ‘former -bosses, ‘was
forwarded to-the ‘RPA for.comment. She had asked jor
anonymity, but her details were not deleted.

The paper apologised, explaining that it was a mistake by
a'trainee, who had been disciplined.

The PCC ruled ‘that this was a serious and thoughtless
error.that could not pass:without censure. The complaint was

wynweditorscode org ik
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upheld. /4 women v Evening Chrondele, Neweastle, Report
78, 2008).

The cover of another employee was similarly blown when a
newspaper quoted him ancnymously in 2 story about pians o
close the mortuary where he worked. The paper described
him as a‘mortuary worker. But the establishment had only two
employees and the other'one was his boss, So he was guickly
jdentified, and his comments to the newspaper earned him
the sacked for.gross misconduct.

The -editor said it had not realised there were only two
employees. The. PCC  ruled ‘that the ‘onus . 'was ‘on. the
newspaper to. establish the correct form of :words to protect
the source. r4 man v Lancashire Telegraph Report 76, 20071,

e Guldance Mofe on Courl Réeporiing,

@ Rowoman v Evening Chronivhs, Newssstle (Repor: 13
ZODEY
s Boman v Lancashire Telegraph (Report 78, 20073,

4 Is the source confidential?
% Could an unnamed source be identified?

vy editorscede . org uk

ayments for information or pictures are normally not affected by

the Code. They are matlers for the editor's discretion, except
where they might threaten the integrity of the judicial process —
which the Code commitiee recognises as paramount -— or where
they appear to encourage or condone crime.

It therefore imposes strict rules on payments to:

« Witnesses in criminal frials (Clause 15} to avoid the risk of their
evidence becoming, or appearing, tainied in the eyes of a jury
{civil cases are not affected, even where z jury is involved); and
fo -

= Criminals or their family or associates {Cizuge 16}, so that these

people are not effectively glamorising, glorifying or profiting from

crime.
While paymenis in either insiance are reiatively rare, they usually
occur in confroversial or high-profile cases, which means this is an
area where the PCC has sometimes instituied its own investigations
without a complaint being received. However, there is widespread
agreement that there are occasions where such payments are
necessary in the public interest — as when helping to expose or
detect crime, for example.

The risks and the need for payment have io be weighed together‘
and in Clauses 15 and 16 the Code seis out io balance one with the
other.

wesw et lorscote.orgauk
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The qualified ban applies where proceedings may not yet be active
— but are likely and foreseeable. Here no payments or offers can be
made — unless there is a public inierest in the information being
published and an over-riding need to make a payment for this fo be
done.

This begs several questions for editors.

Active proceedings: The first question to resolve is whether
proceedings are active. If the answer is Yes, then the principal
remaining issue under Clause 151, when considering making offers
of payment, is; Could the polential payee reasonably be expecied io
be called as a witness? if so, payment is prohibited. :

in some cases it might be obvious that the prospective payee is
a likely witness. in others, less so. in the absence of reliable police
or other guidance, editors would need to make their own judgment
— usually with legal advice — on what might be considered
reasonable, before approaches were made.

Proceedings nof yet active; If the judgment is that proceedings
are not active, then there is the possibility of payment in the public
interest. But the situation is not necessarily ciear-cut.

Restrictions apply only if proceedings are /ikely and foreseeable
- and if the potential payee may be reasonably expected fo be a
witness. i is again a crucial judgment. If the answer 10 either
question is No; then restrictions do not apply under the Code.

However, if the answer o boih questions is Yes, then a new sef
of conditions kicks in to comply with Clause 15ii;

The public interest; For now the only basis upon which 2 payment
or offer.may be made s that the information concerned: ought
demonstrably to be published in the public interest and that there is
‘an over-riding need o make or promise payment for this to be done.

The ediior would ‘need o demonsirate both how the public
interest would be served and why the necessity for payment was

n 2002, the Lord Chancelior's department announced a planfo
'intrcduce iaws covering witness payments in criminal trials that
would have exposed the media and:journalists to the risk of fines
and imprisonment.

Within ‘months, the Editors’ Code Commitiee persuaded the
Government that changes io the self-regulatory Code would be more
eftective. and the legislative threat was dropped. The resulting Code
revisions, introduced in 2003, severely limited the circumstances in
which payments could be made.

The Code effectively creates two categories of restriction. on
payments or.offers o witnesses or potential witnesses —one a
qualified ban where payments may be defended .in the ‘public
interest, and the other where thers should be nc payment in any
circumstance: a total ban. The deciding facior is timing.

The total ban applies once proceedings are deemed active, using
the threshold of the Contempt Courl Act of 1981. Effectively, this is
when an arrest has been made, or an arrest warrant of SUFMONS
jssued, or a person is charged.

It means there ¢an be ho payment or offer fo anyone who Is, or is
likely to be called as, & witness. The fotal prohibition lasts until the
question of guilt ceases to be a legal issue — such as when the trial
is over, or the suspect is either freed unconditionally or has entered
a guilty plea.

www sditorscode org.uk

over-riding, & particutarly high threshold under the Code. But the
responsibility does not end there.

influencing witnesses: Editors have a duty of care not to allow their
financial dealings to lead witnesses fo change their testimony. The
risks include witnesses withholding information in an attempt to
preserve exclusivity or for other reasons, or exaggerating evidence
to talk up the value of their story. Editors aiso need fo be alive to the
danger of journalists — intentionally or not — coaching or
rehearsing witnesses or infroducing fo them exiraneous information,
which might later colour their evidence.

Conditional payments: Potentially the most dangerous deal, in
terms of iainting witnesses, is-one in which payment is conditional
on a guilty or not guilty verdict. The PCC has made clear that any
deal linked to the autcome of the frial would be strictly prohibited as
it might affect the witness’s evidence or credibility.

Finally, if all other hurdles have been cleared, there is one further
obligation on editors.

Disclosure: Once an editor is satisfied that the Code’s requirements
can Bbe met, and payment or offer of payment is'made, the payee
should be foid that #f they are cifed fo give evidence, the deal must be
disclosed fo the prosecution and defence. This ransparency is'a
deliberate safeguard against miscarriages of justice. It puls extra
onus ‘on potential witnesses‘to tell the fruth; since they know they
are Jikely 1o be cross-examined on the paymant.
The PCC has jaid down guidelines for compliance. lf advises that:
= The'payee should be informed in writing that, should he or she be
cited to give evidence, the press is'bound under the Code fo
disclose the deal to the relevant authorities:
% The prosecution and defence should be notified promptly, with full
details of & payment of coniract given in writing. The requirement
to inform ‘both sides may_ be satisfied, where appropriaie; by

o v egitorscote orglak
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- Cm'.zid the p

not. no restr Hons pply 5 he/she 58 poten ial wﬁness then

is there 2 cle.ar nee ia‘pubhsh mfarmatmn inthe publlc mterest’ This
would have to he demonstrable in orderto proceed, : .
Is there an cver-ndmg d for payment? Would ;i be possmle to cbtam
_and bissh the Informa n’m any ufher -
Could the i inﬁue ce the ev:dence the pntentua% w:tnesses gwe?

2 s payment conditional onihe verd;cﬁ'? s to’iauy prohibited.

Has the payee been told the deal wm be dlsciased fo the court?

notification to the prosecution for onward transmission fo the

defence.

There ‘has been only one adjudication ‘since the new rules were
introduced; and it~ underlined | the ‘importance. of -liming -of
approaches. A prosecution witness in the trial of Kate Knight —who
was later jailed for 30 years for atiempting to murder her husband by
lacing his food with anii-freeze — fold the couri that during an
overnight break in her testimony she had been approached by a
magazine offering a fee for.an interview, once the {rial was over.
Although she had received other requests for an interview this was
the only one that mentioned & fee.

The PCC launched its own investigation — as it often does with
‘viclimless' cases — and although there had been no impact on the
irial, ‘censured the magazine for ils premature -approach. The
Commission said it was never ‘acceplable for witnesses to be
approached with offers of payment while giving evidence. /PG

& Full House Magsazing: Reporf 73, 2008}

The Code, from its inception in 1991, has taken a tough line on
payments fo criminals, with a blanket ban on deals uniess they
could be justified in the public inerest. While that approach reflected
public concerns over criminals being seen to profii from their actions,
or glamorising of glorifying crime, the Code has never assumed alf
such payments fo be inherently undesirable.

PCC rulings had made clear that a lifetime ban would be unfairon
reformed criminals or those whose convictions were spent. it was
also a potential violation of their human rights.

In.2003, the PCC produced guidance on the sort of cases most
likely to breach the rule on payments fo criminals — and those which
generally would not.

1 essons from the past: Only one complaint had been upheld
under the previous fules — revised in the wake of ihe Rosemary
West frial in 1996 — and that was an inadvertent breach relating fo
the case of Gary Glitter.

An ambiguity in the coniract in 1997 between ihe News.of the
World and a woman who had previously claimed to have been an
underage -pariner of the pop singef appeared to ‘suggest the
payment was conditional on the outcome of the frial. in fact, at the
fime of the contract, the woman was neither & withess nor potential
witness inthe case. (T f the World, PUC Report 48,
18597

The PCC launchid an investigation intothe case of Amy Gehring,
& former teacher accused of intimate linisons with pupils in 2002; 1t
found that although payments had been made fo former puplls, all
complied with the requirements of the then Code and none was
conditional on the cutcome of the trial. (4 reagsr v News of ihe

eR=tor rgpy Pecpie, Suntzy
or: Fepoit BT, 2002],

However, the PCC has indicated that a newspaper's payment to
an informant who was ‘a potential witness in the case of an alleged
nlot to kidnap Vigtoria Beckham, which had not breached the Code
in"2002, would probably have been a breach under the new rules

vBst 3 ke Mews. of the World: i

HEY HULINGE
Linder the rules introduced in 2003;
# POC investigation info Full House m

{Report 75,2008}

Relevant earlier rulings:
& Tayior v News of ?(’6 W WQ‘%%“@;}D 148, 1698).
ar v Mews

Sundey r’bﬂyié) S
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Least likely offenders included:

» Book serialisations, which were anyway in the public domain;

= Cases where no direct payment was made fo 2 criminal or
associate — i.e. when a paymentwas made {o a charity fo secure
the material,

« Payments where publication was in the public interest;

%

Ariicies which made significant new information available to the
public.

HMost likely offenders included:
Articles glorifying crime ~ no complaint about an article that did
so0 had ever been rejected;

&

» Payment for kiss-and-tell stories about romante or sex;
Payments for irrelevant gossip, which intrudes on the privacy of
others.

The Code Commitiee reflected these realities by introducing in
Junie 2004 ‘an additional defence, permitting payment fo a criminal
without the necessity for if fo be in the public interest — but only if
the material published did nof seek o exploif 2 particular crime, or
glorify or glamorise crime in general.

Exploitation and glamorising crime: The burden would be'onthe
aditor fo prove that there was genuingly no intentional exploitation of

& particular crime or of glamorising or glorifying crime generally, and
demonstrate that it was not reasenable 1o expect that to be the
oufcome,

o wenw. et iforscod . org Uk
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Was a criminal or associate paid? Friends, neighbours and family
members fall within this group. A picture of a criminal bought from
her boyiriend has been held o breach the Code:

To justify paymert, the publication would need fo be able fo satisfy
the PCC on each of these counts. If if felt confident of doing so it
could proceed, even Jf no public interest justification existed.

In 2008, a-magazine article headlined Why | Slept With My Own
Son was the first to fail ‘both these iesis. A mother convicied of
uniawiul sex with her teenage son had described the offence in the
article and said the only thing she regratied was being caught. That
was evidence of exploiting a particular crime and justifying'it.

She and her son were paid by an agency, which was paid by the
magazine. The PCC ruled:that while the mother 'had a right o
express her view, there'was no conceivable public interest in her
being paid. (Mafiat ME v. Chat magesine: Report 75, 2006]

But when a Sunday newspaper paid £460 o a petiy criminal who
claimed — falsely — o have servad community service at the same
time as the then Lord Chief Justice conducted undercover research
into non-custodial sentencss; it was cleared of abreach.

The Commission ruted that, while some peopie might object 1o

In clause 18§ e L
+ Does this information seek to expiolt a particular crime?
+ Doesitseck ta glamorise or glofify crime in general?

in Clause 1611, the fest ahead of a paymen or offer:
= Is there good reasoh to believe ’paymént will elicit material which
ought ta be published in the public interest? -
+ Could it have been obtained in any other way?
The test after payment or affer and shead of publication:
+ Is the material which has emerged genuinely in the public inferest? I
. not, publication should be cancelled -— even if payment has been made.

{ the Code of Practice lies at the heari of self-regulation of the

press, then serving the public interest lies at the heart of the Code,

and of the very best of journalism, synthesising its democratic role

payment to someone with a criminal record, he was not exploifing &
particular crime, nor did he glorify crime in_general. Expressing
honest views about experiences on a community service scheme
was not sufficient to engage the terms of the Code. Had it done so,
it would be unduly restrictive of stories about prison life from the
perspective of a criminal. (Thames Vafley Probation Ares ¥ Mail on
Suniiay: Feport 74, 2007}

The public interest defence remains’in Clause '16ii for relevant
cases — and can be used with Clause 16 of alone — but has been
revised-fo ‘cover hoth. the -act of payment to criminals. and- the
subsequent publication.

This means.a newspaper which pays a criminal, in the ‘genuine
and reasonable belief ‘that it ‘would' be the only way o elicit
information of public interest; is covered. However if, once:the deai
is done, no such material of public interest emerges, nothing should
be publfished as a resuli.

The rule was tightened ‘in June 2004 afier: a Scotiish -paper
hictnnes v sy Fecord: Report 62,2003 paid a convicted ¢riminal
for-an interview, expecting himto-reveal vital, .and undisclosed,
details of the crime. But he did not —and the paper published the
inferview, regardless. It was not a breach then. it would be now. 1t Is
a further safeguard against fishing expeditions, which are . not
allowed underthe Code and which now — if fruitiess — could also
prove expensive.

KEY RULINGS

& Slofat WPy Chat

sarine (Report 74, 20081
n Ares v el on Sundey (Report 74,

www.editorseode.org.uk

and providing its moral base. Yet the public interest is impossibie fo
define. So the Code does not attempt io do so. instead, it provides
& flavour of what it regards as the public interest — a non-exhaustive
jist that attempts to reflect the values of the society the British press
serves:

+ Detection or exposure of crime or serious impropriety;

« Protection of public health and safety;

+ Prevention of the public from being misled,

» - Upholding freedom of expression.

The Code also makes clear that i the information is already available
in the public domain — or likely to be so — that oo is 8 facior.

The list could go on, but it deliberately does not. The spirit of the
Code, set out in the Preamble, requires that fhese areas should not
be interpreted oo widely; the Code does not work, for example, on
the basis that the public interest is essentially whatever the publicis
interested in. But nor should the list be interpreted too narrowly, so
as fo discourage or prevent investigative journalism or exposure of
serious wrongdoing, for instance. That would itself be against the
public inferest.

1t was to protect such investigative journalism that the Code’s fest
for -invoking the public interest was changed ‘in Oclober 2008
Previously, editors were required io demonstrate fully how the public
interest was served. But this did 'not specifically allow for publication
or investigative activity that genuinely appeared to be in the public
interest, even where none actually emerged,

So'the Code commities introduced the test that editors would

The panel
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need fo:demonstrate fully that they reasonably belisved that
publication, “or journalistic -activity -underfaken with. a view fo
publication, would be in the public inferest.

Under the spirit of the Code, the PCC would always have been
likely to take info consideration whether such activity or publication
would have seemed reasonabie. Now thai has been codified. 1t
means editors must convince the PCC that their belief that their
action ‘was. in the public inferest, was genuine .and based on
reasonable grounds. I is & stiff fest. Fishing expeditions, or pretexis
for fhem, won't do.

The Public Interest defence is available for all or part of nine of
the 16 clauses and is marked by an asferisk.

The arony whers itdoss NOT spply ere:

Aceuracy and opportunity to reply — itwould not be in the pubiic
interest to fail to fake care o avoid inaccuracy, or o deny.a
reasonable request to put something right;

intrusion inte grief or shock and victims of sexual assault — it
could not be in the publicinterest not 1o show due sensitivity at such
times;

Discrimination against individuals — which the Code assumes
could not be in the public interest;

Finaneial journalism, eonfidential sources — which are clauses,
by their nature, designed to uphold the public inferest.

Pay to wit are active — when
any possible risk to the judicial process would be potentially at its
most poient,

once pr

L Inters el eRempuary 8

In judging publicaiions’ ctaims that otherwise prohibited information
or methods were justifiable in the public interest, both the Code and

voluntarily. The complaint was rejected. (A man v lor

rart 75, Z007)

Protecting public heaith and safety: A reporter used sublerfuge
{0 see CCTV pictures which substantiated claims that a dying man
had been badly freated by 2 hospital. That was ruled by the PCC
to be in the public interest. (Nurfhwick Fark Hospital v Evers
Standerd: Repor! BF, 2002}

So too was the naming, without consent, of a teacher at the
centre of & schoo! tuberculosis scare. Her complaint against an
svening newspaper was rejected because she was widely known
10 parents and pupils as the source of the TB outbreak and as such
some otherwise private matiers wouid become a necessary part
of the public debate. (4 woman v The News, Fortsmouth: Repor
66, 2004}

However, it was not appropriate for a focal newspaper to identify
a boy admitted to hospital suffering from meningitis. The legitimate
public interest in alerting the local community 0 the case could
have been met without disclosing the name — especially as he was
a child — said the Commission. (King v Reading Evering Fost
Feport 37, 19971

Preventing the public from being misled: The PCC has held that
it is fair to expose hypocrisy in public life by contrasting private
behaviour and public pronouncements and responsibility. A Sunday

newspaper's use of subterfuge to obtain phoiographs of & Nazi
shrine at the home of a policewoman married to a member of the
British National Party, was supporied by the PCC. (Danigls v The
Surday: Telegraph: Reporl 5, 2004}

1t was justifiable to put ‘into the public domain the question of
whether the wife's specific police role as an investigator of racially-
motivated crimes was compatible with living in‘a home containing

Mazi memorabiliz;, said the Commission,
Butany infrusion  needs to be in reasonable proportion fo the

the PCC set high thresholds. The burden is on the ediior o
dermonstrate fully how the public interest was served.

Protecting children: That burden is particularly onerous in cases
involving children under 16, where the Code insists that it would take
an exceptional public inferest fo over-ride the normally paramount
interests of the child.

It is a very fough test. A newspaper which identified schoolboys
expelied for fighting and racial abuse (Cojgan v Marnchester Evening
Mews: Report 439998} and :another which named a schoolgir!
whose mother commitied suicide (B y Salisbury Journe! Feport
4¢, 1369 were each found to be in breach. So.far, the Comimission
has accepted nio such:claim of :exceptional justification.

To succeed, any justification of the public inferest must be cleatly
primary and not just an excuse 1o try to sneak a story in under the
Code ‘radar. The PCC will ‘usually require evidence ‘that any
supporting pictures and personal details were necessary elements
1o the main thrist of the story.

Exposing crime: Use of a privaie photograph was thus accepted as
an essential part of a Sunday newspaper's exposure of a plot where
an individual® ofiered an undercover reporter money o kil his
mistress. ‘A complaint of intrusion was rejected. {#
the World: Feport 48, 1998).

The father of a 15-year-old boy who had posted on YouTube
images of himself and other igenagers firebombing -a freight irain,
complained when the video was uploaded onio a local newspaper
website, He said the interesis of the youths outweighed any public
interest in ‘showing their faces.

v Mews of

R

The PCC disagreed. It ruled that material ‘showing anti-social or
criminal acts commitied in a public place by individuals over the age
of criminal responsibility could not be considered privaie. The Code
should not shield the perpetrators from public scrutiny. Also, the
complainant's son had put the maierial into the public domain

www. sdlicrscode org Bk

exposure. The PCC regards bugging privaie telephone
conversations and publishing transcripis as one of the most serious
forms of physical intrusion into privacy — and therefore sefs a
particutarly stiff public interest test o justify it.

A national daily investigating the Cheriegate Affair — where the
Prime Minister's wife used Peter Fosier as a go-between fo buy
property in Bristol — failed that test. It published transcripis of
intercepted calls betwsen Foster and his mother, claiming they
clarified events surrounding Cheriegate.

The PCC said no significant new information had been provided
and upheld Mr Foster's complaint. Not to have done so would have
exposed anyone involved. in high profile stories io unjustified
physical intrusion. {

The public’s right to infor : The twin righis of freedom of
speech and the public’s right to know are enshrined in both the
Preamble io the Code and the Public Interest defences.

The ‘Cormmission, in a landmark decision, ‘ruled ihat a
serialisation of Gitia Sereny's book about child-killer Mary Bell was
not a breach of the Code's rules on payments o criminals and their
associates because it had ensured that important information was
made widely available. If no payment had been made, the wider
pubtlic would have been deprived of information that was in the
publicinterest, /The Times and Mary Bell serfeisation: Report 43,
1558},

The same was not irue, however, for an article by Victoria Aitken
about her father's crimes, The PCC said the piece added nothing
in the publicinterest, but merely glorified Jonathan Aitken —in a
manner that breached the Code, (Barfow v ly Telegraph:
Reporl 47, 1598;

The public’s right to information is vital in ‘covering major events
such as ferrorist attacks or natural disasters —and may sometimes
justify publication of graphic images of the victims without consent,
But the same is not usually frue of ‘& routine ‘car accident and

W sditurstcde orguk
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interfered with the shopkeeper's ability fo conduct his argumenis
freely in public — and could have been incompatible with his righis
1o free expression. (Cornwall County Louncll v The Packel,
Falmouth; Report 74, 2007).

 would héve éervesi‘t : publm ln?eres Tha P ould £ qmre afull
explanatmn showmg that tbe grounds were genume al soum) m Ihe

' cxrcumstancas. ~ o

. If clandestin methods, subterfuge, harassment or pa ments to -
criminals or minesses are involved ::ould fhe miormaﬁmn have bean .
ebtamed by other means? ‘ - . ‘

¢ lsthe infarma‘zmn in tha pubhc domam, or Ilkaly fo beszome sn?

i shildren are in “olved is the pubhc mterest in pubncatwn

Could the information have been obtained by other means? A
key iest of the validity of the public interest defence is whether the
information could have been obtained without intrusion or other
breach. This applies particularly. in cases involving clandesiine
listening devices, sublerfuge; harassment, or paymenis fo witnesses

e

‘ orcriminals.
exceptional?
. KEY RULINGS
caution ‘is needed’ when -publishing -images ‘of people receiving » Colgan v Manchester Evening News (Fepbri 43,1888
tedical freatment, aven in public places. W Browr v Salisbuby Jourpel (Repori 48 1888
So 'when ‘2 jocal ‘newspaper website uploaded -piciures ‘of an ® Whare v Mews of the Worl oft 48, 1589
elderly crash victim being freated at the scene, before her condition v Aman y Northwich Gusrdian (Meport 75, 200871
was known, or:her family ‘told; the  PCC ruled that there was e Noritwick Perk Hospiel v Evening Stenderd (Report 57,
insufficient public interest to override her privacy. 2002
However, the newspaper's speedy action in taking down ihe # Aowomen v The News, Porlermoulh {
material and apologising, was a proportionate’remedy. [Kickishe v e Kihg v Reading Evening FPost [Rep

Wiltshire Gazelte: Report 77, 2008} w Daniels ¥ The Sunday Telegraph {
s Pogier v The Son{Report 52, ¥

Upholding freedom of exp ion: Council ‘officers using a'15- & Th

year-nid boy in ah undercover ‘sting’ operation o curb alcohol sales ®

fo-underage customers complained when an angry shopkeeper's & Kirkl

CCTV image of him appeéared in a jocal paper. They claimed this @

infringed his privacy and rights as a child under the Code. Buf the ¥4, 2 &17
. shopkeeper, “whose siaff -sold the -boy -alcohoi, ‘wanied o

demonsirate publicly thai he looked at least 18,

The PCC rejected the complaint. It sald that the boy's welfare
wasn't involved and the story of possible entrapment rested entirely
on his physical appearance.

To have found that the picture breached the Code would have

www.editorssode. org.uk

. el CO
The Code in Tull

Newspaper and Magazine Publishing in the UK
Editors’ Code of Practice 2007

. The Press Compiaints Commission is charged with enforcing the following Code of Praciice which was framed
by the newspaper and periodical indusiry and was ratified by the PCC on13 June 2007 fo include changes which
ook effect from 1 August 2007.

THE CORE

All members of the press have a duty fo maintain the
highest professional standards. The Code, which
inciudes this preambie and the public interest
exceptions below, sets the benchmark for those ethicat
standards, profecting both the righis of the individual
and the public’s right to know. 1t is the cornerstone of
the system of self-regulation to which the industry has
made a binding commitment.

inferference with freedom of expression or prevents
publication in the public inferest.

It is the responsibility of editors and publishers fo apply
the Code to editorial material in both printed and oniine
versions of publications. They should take care to
ensure it is observed rigorously by all editorial staff
and external contributors, including non-journalists, in
printed and online versions of publications.

it is essential that an agreed code be honoured not only _Editors should co-operate swiftly with the PCCin the

to the letter but in the fuill spirit. it should not be
interpreted so narrowly as to compromise ifs
commitment to respect the rights of the individual, nor
s0 broadly that It constitutes an unnecessary

resolution of compizints. Any publication judged fo
have breached the Code must print the adjudication in
full and with due prominence, including headiine
reference 1o the PCC,

wwratitorscods srgiuk
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1 Acouraty

i) . The Press must take care not fo publish inaccurate, misieading -or
distorted information, including pictures.

ii) A significant inaccuracy, misleading statement or distortion once
recognised must-be correcied, prompily and with due prominence,
and — where appropriate — an apology published.

iii) The Press, whilst. free o be ‘partisan, must distinguish clearly
between comment, conjecture and fact.

iv) A‘publication must report fairly and accurately the outcome of an
action for defamation to which it has been a party, uniess an agreed
seftlement states otherwise, or.an agreed statement is published.

2 “Opperiunity to reply
A fair opportunity for reply to inaccuracies must be given when reasonably
talled for.

Peivary

i}y - ‘Everyone Is.entitled fo Tespect for hisor her private and family life,
home; health and correspondence, including digital communications.

ii} -Editors will be expected fo justify intrusions into any individual's
private - life  without ~consent. “Account will."be - taken of ‘the
complainant's own public disclosures of information.

§ii) Iris unacceptable to photograph individuals in private places without
their consent.

Note - Private places are public or. private property where therg is 2

reasonable expeciation of privacy.

4 “Harassment
iy Journalists must not engage in intimidation, harassment or persistent
pursuit.

There may be excepiions to the clauses marked * where they can be demonsiraied io be in the public inferest.

1. The press must not, even if legally free to do so, identify children
under 16 who are viclims or witnesses in cases involving sex
offences.

2. Inany press report of a case involving a sexual offence against a
child —

iy The child must not be identiiied.
The adult may be identified.

iii) The word *incest" must not be used where a child victim might be
identified.

iv) Care must be taken that nothing in the report implies the relationship
between the accused and the child.

i) . Journalists must identify themselves and obtain permission from a
responsible executive before entering non-public areas of hospitals
or similar institutions {o pursue engquines.

i} The restrictions on intruding into privacy are particularly relevant fo
enquiries about individuals in hospitals or similar insfifutions.

*Beporting of Crime

fial

i} - Relatives or friends of persons convicted or accused of Grime should
not generally be identified without their consent, unless they are
genuinely relevant to thesiory.
Partficular.regard shouid be paid 1o the poientially vulnerable position
of children who ‘witness, or are victims of, crime. This should not
restrict the right 1o report legal proceedings.

10 Clandestine devices and sublerfuge
i} - The press must not:seek 1o obtain or publish material acquired by
Using hidden cameras . or clandesting  listening - devices; or. by

iy They must not persist in questioning, telephoning, pursuing . or
photographing individuals once asked fo desist; nor remain on their
property when asked 1o leave and must not follow them. If requested,
they must identify themselves and wihom they represent.

iii) 'Editors must ensure these principles are observed by those working
for them and take care not 10 use non-compliant materiai from other
sources.

& ntruston inte griel or shook

i) . in cases involving personal grief or shock, enquiries and approaches
must be made with sympathy and discrefion and publication handied
senisitively, This: should not, restrict ‘the ‘right o report “fegal
proceedings, such as inquests.

*ij)  ¥When reporting suicide, care should be.taken 1o avoid excessive
detall about the method used.

i} ;. Young people should be free to complete their ime at’school without
unnecessary intrusion. :

ii} -:Achild under 16 must not be interviewed or photographed on issues
involving ‘their ‘own or another child's welfare uniess a custodial
parent or similarly responsible adult consents.

iii) - Pupils rmust not be approached or photographed at school without
the parmission.of the school authorities.

iv) ‘Minors must not be paid for material involving children's welfare, nor
parents or guardians for material about their children or wards, unless
it is clearly in ths child's interest.

v) Editors must not use the fame, notoriety or position of a parent or
guardian as sole justification for publishing details of a child’s private
life.

wew. editorsoude. aryg bk

intercepting private or mobile telephone calls, messages or emails; or
by the unauthorised removal of documents or photographs; or by
accessing digitatly-held private information without consent.

i) Engaging in misrepresentation or subterfuge, including by agents or
intermediaries, can generally be justified only in the public interest
and then only when the material cannot be obtained by other means.

The press must not identify victims of sexual assault or publish material
iikely fo contribute to such identification unless there is adequale
justification and they are legally free io do so.

12 Disorienly

i} The press must avoid prejudicial or pejorative reference to an
individual's race, colour, religion, gender, sexual crientation of to any
physical or mental itiness or disability.

i) Details of an individual's race, colour, religion, sexual orientation,
physical or mental illness or- disability must be svoided unless
genuinely relevant to the story.

13 Finang
i} Even where the jaw does not prohibit it, journalists must not use for
their own profit financial information they receive in advance of ifs

general publication, nor should they pass such information fo others.

They must not write about shares or securities in whose performance
they know that they or their close families have a significant financial
interest without disclosing the Interest 1o the editor.or financial editor.

They must not buy or sell, eithaer directly or through nominees or
agents; shares or securities about which they have written recently or
aboit:which theyintend. to write in the near future:

There may be exceptions fo the clauses marked * where they can be demonsirated fo bein the public interest.

wyew editorscode grgiuk
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14 Confidential svurces
Journalists have a moral obligation to protect confidential sources of
information,

15 Witness payments in crimins! trigls
iy : No payment or offer of payment to a witness — or any person who
nay reasonably be expecied fo be calied as a witness — should be
made in any case once proceedings are active as defined by the
Contempt of Court Act 1881. This prohibition {asts until the suspect
has been freed unconditionatly by police without charge or bail of the
proceedings are otherwise discontinued; or has entered a guilty plea
to the ‘court; of in the avent of @ not ‘guilty ples, the court has
announced its verdict.

i}

Where proceedings are not yet aclive but are likely and foreseeable,
editors ‘must not ‘make 'of ‘offer payment 10-any person -who may.
reasonably ‘be ‘expected 10: be called ‘as ‘a witness, ‘uniess the
information concerned ought demonstrably to be published in the
public'interest and there is an over-riding ‘need to make or promise

. ;pﬁ@mquntmteggsjgtth' hild.

sothe PL

4«»,

i)

y

i)

€3

payment for this fo be done; and all reasonable steps have been
taken to ensure no financial dealings influence the evidence those
witnesses “give."in ‘no -circumstances -should such. payment be
conditional on the outcome of :a irial.

Any payment or offer of payment made to a person later cited fo give
evidence in proceedings must be disclosed fo the prosecution and
defence. The witness mustbe advised of this requirement.

*Bayment to criminals

Payment or offers of payment for stories, ‘pictures or information,
which seek to exploit a particular crime or to glorify or glamorise crime
in'general, must not be made directly or.via agents to convicted or
confessed criminals orto their associates ~— who may include family,
friends and colleagues.

Editors involing the public interest fo justify payment or offers wouid
heed to demonsirate that there was good reason 10 beligve the public
interest ‘would ‘be"served. If, ‘despite payment, no public’interest
emerged, then the material should \not be published.

www. ediorscode.org uk

PO webgic containg every. adjudication
published since 1996, These can be
searched by newspaper, clause of the Code,
date or keyword.

“The site also coniains summaries of
resolutions, which make clear the jssues

‘Taised in— and ihe action required to
conglude — each resolved complaint.

However, each case Is judged on iis merits
and the circumstances in one may not always
be & suitable precedent for another.

Cases adjudicated before 1996 are
available in hard-copy format from the PCC
on apphcatton to Tonia Mﬂton Information
ang Events Manager, on
tanla miornin
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@
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back)

HB: This is for use in emergencies only

Welsh Helpline: 029 2039 5570

Press Complaints Commission
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plaints@pocong ek

Scottish Helpline: 0131 220 6652
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sedom in

by Paul Dacre

Chairman, Editors’ Code of Practice Commiites and Editor, the Daily Mail

n the era of 24-hour rolling news, it is not just the press that does
! not sieep. Our critics ioo have wakeful nights dreaming up new and
more ingenious ways to constrain the media. As a result, the Open
Society is constantly under ihreat.

We can count among the principal offenders: an authoriiarian
Government with an increasing desire for secrecy; judges with an
incomprehension of and an animus against the popular press
creating & back-door privacy law under the guise of Human Righis
legislation; :no-win, no-fee 1awyers ‘charging monstrous fees that
make it almost impossible for many newspapers to defend actions;
Parliamentary Select comrmitiees with their seemingly ceaseless
inquiries; and axe-grinding politicians and a supporting army of
quangocrats -and- often - self-appointed “protectors” -of . society
Individually, any of these can be contained. Together — especially in
a period when much of the press is fighting for.its commercial life —
they demand greater vigilance than ever

This leaves the media challenged on two fronts. First, to.combat
those who threaten the vitally important role the media plays in'a
healthy democracy and, with it, the public's right o know. Second, we
must ensure that our ‘own defences are sound, that the press’s
house is in order and that, in judging the competing freedoms of ihe

right fo know and the right 1o privacy, we have the balance right.

The roles of the Editors’ Code of Practice Comimitiee, which seis
out the rules for achieving that balance, and the Press Complainis

LEM®E to other pages of the
Codehook are in mauve type.

EXTERNAL LINKS fo other
wehsites are in blue type.

www. sditorscode org.uk

Commission - which ensures the rules are observed and that ihere
are adequate remedies for breaches — are key 1o this.

As Code Committee Chairman, as a former Commissioner on the
PCC and, of course, as an‘editor, | know how difficult it is o achieve
that balance. We in_the media all walk that lightrope every day.
Sometimes we get it wrong — and here'in: The Editors’ Codebook
are cases that will make all good editors and journalists wince. They,

www editorstode urg.auk
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remind us that there is never room for complacency. We must learn
by our mistakes. Where there are fegitimate public concerns, we
must respend to them. Indeed, getting that balance right'is.a
constant theme that runs through the Codebook and demonsirates
how we have fistened io and responded fo criticism.

On the protection of personal data, for ‘example, the Code
Committee. has ‘confronted -the Information  Commissioner's
concerns about wholesale breaches of the:law — and, indeed, of
the existing Code. We have strengthened the rules fo explicitly ban
hacking info digitally-held private information ‘unless thereis a
demonsirable public interest, We have also expressly basred the use
of agenis orintermediaries; 'such as private deteciives, to circumvent
thetuies. y

‘Af the same fime, the PCC has issued comprehensive guidelines
and conducted ‘seminars on:investigative: journalism.: The indusiry
oo has produced iis own guidance on Data’Protection compliance
and is conducling a sufvey of the measures —~ such as coniraciual
obligations on staff and tighter auditing processes - infroduced in-
house by publishers io combat ‘abuse. To underline the message,
the Codebook has drawn all these actions together in iis own Briefing
note.

This has been a considerable commitment by all concerned and
it is now imperative that the industry, if it is Io safeguard iisell from
tighter legal penaliies, continues io demongsirate its dedication fo
compliance with both the law and the Code.

The reporting of suicide was 'anoiher area that provoked some
criticism, especially following the series of deaths of young psople
in South. Wales. By any standards, this was :a tragedy of national
importance and media coverage reflected that. But though it was a
legitimate subject to address, issues of insensitivity arose. We have
addressed those here in the Codebook, with important new guidance
that highlights press activifies that can cause uninienfional disiress

he Press Complaints Commission came inio force in January

1991 as the UK's new sysiem of press self-regulation. It was a
culfural step-change; it would be founded on conciliation, offer more
streamlined investigations and swifter redress than ihe Press
Council, which it replaced.

lis cenirepiece, and the document that gave it a-unique authority
within the newspaper and magazine indusiry, was Britain's first
universally accepted Code of Practice for the press — writien by the
editors themselves.

For the first time, the Code would define the rules, spell out the
obligations of ihe press, and show the public what they were entitled
to expect. It set out o balance the rights of the individual and the
public’s right fo know. it was non-legalistic in fone or approach and
required editors to comply in spirit as well as fo the letter.

The simple aim then, as now, was io offer ‘a speedy, effeciive

system for providing remedies fo individuals with grievances against
the press, ‘by working fo a set of rules which the editors -had
themselves created, and could not contest.
The Code covers 16 causes of complaint — including accuracy
and privacy, profection of vuinerable groups, financial reporting and
the use of clandestine devices. |t does not cover taste and decency,
which'is regarded ‘as foo subjective and-could be an interference
with freedom of-expression.

THE PLAYERS
There are four main pillars of the self-regulatory regime;

The Press Standards ‘Board of Finance, representing the

and shows how edifors can avoid this not just by following the Code
but by discretionary measures, foo.

Harassment is an issue that can also gef the media a bad press
{though we should never forgst there are double standards at work
here and that some celebrities who complain of the media’s atiention
actually seek it o promote ihemselves).: The media scrum that
closed in on Prince William's girffriend Kate Middieton when ihere
was speculation on an impending engagement was a subject for
cancern, ‘Although' that 'was resolved ivery :guickly, the Code
Commitiee investigated fo see if it indicaled a deeper.problem.

We concluded that the Code's rules on harassmeni —among the
striciest in Western Europe — were working ‘well This is ‘where
people who do not wish to be pursued alert the PCC, which passes
onthe request fo editors:

As'|'have siressed; this Codebook shows thatthere is no cause
for complacency.on the ‘pari of the newspapers but, equally, ii has
important lessons for our defractors: First, it shows that we are in
the business ‘of learning ~~ why else wouid a constanily tevised
Codebook exist? Second, it demonsirales that the self-regulaiory
system is'genuinely responsive to pubiic concerns. /And third, | hope
it kills the myth that the balance ihat we atiempt to strike is a shabby
compromise between - individual tights and a self-serving media
waving the flag of press freedom.

Indeed, the words press freedom appear nowhere in the Editors’
Code of Praciice. What is mentioned is freedom of expression and
the public’s right Io know, neither of which is the exclusive preserve
of the press. Certajnly, the balance between that public right 1o know,
on the one hand, and the rights .of the individual on the other, lead
to genuiné tensions, but they are inherent in any truly free system.

A democracy as a whole, not just the media, has io get the
palance right. Go foo Tar in either direction and it is members of the
public — collectively or singly — who suffer. And constantly at risk is
the Open Society itself.

www edilorscrde aryg.uk

publishers, who co-ordinate and fund the newspaper and magazine
indusiry’s . actions on self-regulation. Pressbof comprises
representatives of the Newspaper Publishers Associafion, The
Newspaper Society, the Periodical Publishers Association, The
Scottish Daily Newspaper Society and the Scottish Newspaper
Publishers Asscciation.

The Press Complaints Cos ion, the independent adjudicating
body: fen senior figures from outside the indusiry, including the
chairman, and seven edifors. The Commission's roie is fo oversee
the system and adjudicate on complainis.

The PCC the system, processes
complaints and acts as a conciliator wherever possible to find remedies
for grievances which are acceptable to complainant and editor alike.

iat, which op

The Editors’ Code of Practice Commities, comprises 13 editors
from national and regional newspapers and magazines, representing
all parts of the UK. Their job is fo write, review and revise the Code
to ensure it remains relevant and . responsive fo ‘changing
circumstances. It ensures flexibility: changes that would take many
months of years o introduce in a legalistic or statutory system can
be agreed and implemenied within weeks.

The PCC pridesiitseli on providing a service which is fast, free and fair.

It has a target of resolving complaints within 35 days; with no charge
to'the complainant.
Complaints should ‘'usually relate fo articles published within the

vy sdiicrscoge orgiuk
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major policy issue, the Commission will publish an adjudication.
When a complaint is upheld, then the newspaper or magazine must
publish the adverse adjudication.
This is one of the main sanctions. There are. no fines or
compansation, since these would inevitably involve lawyers, making
the system legalistic, slow and expensive — and less accessible fo
ordinary people seeking swiff redress,
Adverse -adjudications are affective. ‘Editors dislike having 1o
publigh them. it means their mistakes ‘are exposed io their own
readers, and ofien fo criticism and ridicule in the columns of their
commercial rivals, which is doubly damaging.

in'cases of very serious breaches of the Code, the PCC.candraw
the adjudication fo the aifention of the publisher, which could jead fo
a further public rebuke. Also, as adherence to.the Code of Praclice
is written into many journalists’ contracts of employment, breaches
can —- ang do .~ result in:dismissal, alihough this is a matter for
individual publishers:

THECODE AND THE LA

While the Code has had legal recognifion = under the Human
Rights and Data Protection Acts, for example — it does not attempt
0 duplicate the law. The Code and the law are distinct. Compliance
with ong will not guarentee compliance with the other.

Journalists must remember that they remain, as ever, subject fo the
same legal constraints as every other citizen — such as the laws of
defamation, contempt, frespass, harassment and a hundred others.
“The Code will often require more of journalists than that demanded by
law, but it will never require less.

and is no’c bmdl kkg on the PGB

previous .iwo months. — ‘although ‘that is . extended in special
circumsiances.

I the PCC regards the complaint as raising a possibie issue under
the Code; the editor will be approached and given:seven days o
formulate an initial response. The PCC will then try o see if there is
a basis for conciliation, acting as a go-hetween fo find a suitable
remedy {See Brisfing).

If conciliation fails, or is inappropriate, or if the case involves a

wwrweditorsoade org uk
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The PCC sysiem of resolving camplaints is based on
coneiliation. Thers are many ways of breakmg the deaglock
hetween complainant and ediior, without going to adjudlcat;on
although that is always a final option. Thislistis not axhaustive' ~—
resolutions might involve & combination of different remedies:

¥ CIanﬁca%ion A clarification might be apprapriate whers
somethmg has been omitted from the original article or ffitis
ambiguous oF arguably misleading. It siops shorf of an
admission by the editor that the ariicle was wrong.

# Corrections and apologies. ‘Straightfa‘wvard faciual errors
are usually dealt with most cleanly and simply by the
publication of & correction. In tha case of senous errors, this'
might include an apalogy The Code states that an apology
should be published where appropnaie

4 Letter for pubhcaﬂan An edyior‘s offerio publisha
complainant's etier can he appropriate when: the complainant
has an alternative poini of view but no substaniave feciua)
objec’i{ons io the piece; whers there are a number of minor

maocurama hers the newspaper has an anonymous and
relxah&eksource butno other carmbom’cwe material; or where &

database and cuttings hbrary is tagged with:the complamanfs
objection i¢ ensure: ihe mxsiake isnot repeated

2 Takmg down onime material. Many comp fainis about

‘material on newspaperor magazine wehsites are resolved by. ©
the aditor removing tonraceivinga complaint. This applies :
especially to user-generated material that has not been adlied,

‘Private Istier of apoloay. Further publicity is offen not an
sitractive option for a complainant, particularly in privacy cases
or infrusion into grief. A private apology, ofien drafied with the-
help of & comiplaints officer, and perhaps tagged fo the file as
outlined above, is:sometimes & more suitable remedy.

Private undertaking. Similarly, underizkings by the editor about
the future conduct of the newspaper and iis siaff might also give
a complainant some pesce of mind, Complainis hawe been
resolved on this basis

www editorseddeorg uk
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The philosophy and spirit of the Code

he Preamble is the key o understanding the Editors’ Code of
Practice. 1t is the part of the Code which defines the rest. it sets
out not only the balance of rights and responsibilities of editors and
publishers_ in ‘a free press regime, but also the underpinning
philosophy of seif-regulation and the spirit of the Code — the glue
that holds it together.

- ?

- fulland with due prominence, including headline reference fo the PC

Universal compliance: The Preamble places on publishers
and ediiors the ultimate duty of care to ensure that the rules
are implemenied. it also ends uncertainty over who is covered
by the Code by abolishing outdated distinctions between
journalists and photographers, or other suppliers or providers
of ediforial services.

In the coniext of the Code, the rules for journalisis appiy fo
all edjtorial staff, exiernal coniributors or suppliers of
ediforial material.

For sxample, in cases covering clandestine devices and
subterfuge, this would normally include information supplied
by intermediaries or agents.

Online publications: Editorial material in onling versions of
newspapers and magazinas is covered specifically. The rules
apply to online versions of the newspapers and magazines
— as opposed to freesianding online publications — and, as
with the print versions, embrace ediforial material only.

increasingly, newspapers’ and magazines’ online content
is very different from that in the print versions, including, for
example, user-generated ‘blogs and chatrooms, and audio
visual material, some of which would not normaily be subject
to editorial.conirgl,

Therafore, in 2007, the Press Siandards Board of Finance
issued a guidance noie extending the remit o cover audio
visual editorial material and the Preamble was amended io
reflect thal. fBes alse Complaints about websites),

Fditorial material was defined as that for which the editor
was responsible ‘and could reasonably have been expecied
to apply the terms of ‘the Code.

User-generated conient ‘such as biogs and. chairooms

continuss 1o be excluded; as does audio visual:material that
had been: produced to ‘conform o the standards:.of another
regulator .— such 'as tive' ‘or “syndicated TV or radio

The spint.of the Code, the voluntary will and. commiiment fo
making the system work not just fo the letter, is an essentjal element
and one rarely available io any statutory or jegalistic system.

It is only by invoking that spirit of flexibility that the balance —
protecting both the rights of the individual and the public’s right fo
know — (pon which the success of a self-regulatory system relies;
can bestruck:

Although the Code does niot fry fo set Olympian.ethics likely io be
more -honoured ‘in the breach, it “is ‘commitied "o the highest
standards and sees these guidelines as the starting point.

The spirit of the Code is embodied in the editors’ commitment fo
horiour it neither foo narrowly nor too broadly — and not justio the
letter. This is'a clear message to'the industry, the PCC and fo the
ptiblic that this-is an even-handed, practical Code based on solid
principles rather than abstruse definitions buried in the fine print..Jt
should not be abused either by edifors irying to fiptoe around the
rules, or by complainants playing the system fo the detriment of the
public’s right o know

The commitment fo freedom of expression and publication inthe

public interest is at the core of the philosophy. Taken with the

previous commitment, and the Public Interest defences /See Seg

&3, i demongirates the balance to be struck:

= No compromises on the rights of the individual, but —

« ‘No unnecgssary interference either with freedom of expression
or with publication in the public inferest.

Both sides need o be weighed when taking a decision o publish

and when adjudicating on complainis.

tor

wiww sditarsonde. org uk

programmes. This reflects the traditional approach applied to
print versions, where for example, Letters to the Editor are
covered by the Code, but advertising and marketing material
is not.

Co-operation with the PCC is the first fest of the spirit of
the Code in action. The voluntary system cannot work without
universal compliance by the industry, and swifi co-operation
is the surest example of compliance.

Once the PCC is involved in a case, there is renewed
pressure for a speedy resolution. First, the Code requires of
sditors swift co-operation with the PCC in trying to resolve
the dispute. Second, the PCC's target is o resolve cazses
within 35 days.

Failure of publications to co-operate swiftly is, as the
Preamble makes clear, itself & breach of the Code, which
may result in censure. This happened when a Sunday paper,
while standing by its.story about a pop festival organiser who
complained of .inaccuracies, simply failed to produce any
evidence.

The PCC upheld the complaint by default, reminding
editors that it was their Code, and self-regulation could work
only by the voluntary participation of the industry {#cintush
v Sunday World: Report 60,2002].

If failing to act swiftly is one form of non-co-operation,
acting precipitately can be ancther, especially ence the PCC
is invoived,

When ‘an author compiained that his book about the death

“of Pope John Pau! | had been misrepresented in a Sunday

magazine section ‘in 2005, the PCC tried {0 negotiaie a
mutually acceptable correction. But the magazine jumped the
gun, publishing its own cofrection — despite being asked by
the PCC not o do s0-— and without due prominence.

The wording of the correction itself would ‘have ‘been

www editorscode.org.uk

MOD100036625

The panet
colour cote

B whatine

Code says

questions
editors need
1o ask

themselves
when Code
issues arise

Briefings
on-specific
areas where
the Code
applies




For Distribution to CPs

adequate, but the PCC felt the magazine's unilateral action
ran counier {o the spirif of the Code. "Publishing a cofrection
which has not been 'agreed with the compiaipant,; despiie a
request from the Commission not to do so, was neither within
the spirit of the system of self-regulation nor within the letter
of the Code . of Practice,” said the Commission in.-an
adjudication censuring the editor. f¥afiop v The Bunday Times
FMagexine: Reporl 71, 2008}

So ‘while bad practice is rare, “when it occurs the PCC
always takes a grave view. In.2007, it censured the Sunday
Mail for Tailing to°hold t0 an underiaking given:in 2003 io keep
on' file a complainani's denial. of ‘allegations ii. had made
against-him.

The paper had repeaied the claims without recording the
denials: ' The PCC regarded ihis as .a serious matier and
upheld ‘a complaini thai the repori was misleading tnder
Clause 1. {Lathian v Sundey Mall Feporl 76, 2008)

When, ‘& few monihs later, ‘ihe same paper unilaierally
changed the wording of ‘an agreed leiier resolving'a
complaint, it earned another siern rebuke. While the revised
wording was still a proportionate response, the PCC ‘warned
that the paper's approach was highly unusual, disappoiniing
- and shouid not be repeated [Forraster v Sunidey Mall
Report 78, 2008}

Due prominence: The second iest of co-operation is the
requirement that publications print adverse 'adjudications
against them in full and with due prominence. This is the
PCC's principal sanction against offending newspapers..in
fact, -no edifor has ever failed ‘to -publish ‘an -adverse
adjudication, even though they have occasionally run o 4,000
words.

While there is a&n excellent record of compliance. on
publication of adjudications, the PCC is egually Insistent that

in daily paginations meant they were each a similar distance
from the back page.

But this arithmetic did not add up for the PCC, which ruled
that the paper had failed to give due prominence. The
Commission ordered that another adjudication, detailing both
breaches, should be pubhshed — prominently. 1t was duly run
on Page 14. { L Wi Arist
Heport, T, 2

lns Scames MFP and Th

tHeadliine reference: Since June 2004, there has been an
additional reguirement that there should be a headline
reference fo the PCC. Although there would be no objection
to spelling out the Press Complaints Commission in full in a
headline, the strict requirement is only {0 use the acronym
PCC. This is intended to provide more visible “branding” or
adjudications.

Preamble and public interest: Although separaie from the
numbered clauses, both the Preamble and the Public Interest
excepiions have always been important integral componenis
of the Code. The Preamble was amended in 2007 to siress
this.

+ Was the Code followed in the spirit as well as o the letier?
 » Wae it observed by confiibutors and agents as well as stafi?
s lsthe pubhcatmn oo-cperatmg swiftly to resolve 2 wmpiamt'?

2 Hae an acﬁverse ad;udicaﬂgn been published wlth due prommence” ‘

< lfso, did the feadiine refer to the PCC?

the obligation of due prominence is properly met. It has made
clear it will tolerate nothing less (See also Page 17).

So an editor is free 1o decide ihe prominence, but the PCC
is also free to decide that it'was not sufficient — and that
could Jead to a further breach of the Code. For this reason
newspapers often consult the 'PCC in advance for advice on
prominence.

As with the placing of corrections [Ses Page 15} due
prominence does not mean ‘egual prominence. A breach of
the Code in the froni page lead does not necessarily mean
the adjudication should be on Page One — although it might
be. i depends.on what would be appropriate, according io fhe
gravity of the case.

For example, the PCC ruled that:an Evening Standard lead
story suggesting that climate change activisis were planning
1o cause chaos ai Heathrow Alrpori by placing hoax bomb
packages and atiacking the security fence was based on
flimsy evidence, misleading and ‘was & serious breach oi ihe
Code.

The newspaper published the adjudication prominently on
an early inside page — with a Page One reference 10 it, [Ths
Camp for Climste Action v Evening Standard. Report 78,
2008)

Burying adjudications: “Due ' prominence” :implies a
proportionate response to the original breach. In the spirit of
the Code, that ‘would nol normally mean ‘bufying an
adjudication in an obscure pari of the newspaper — uniess
the siory in guestion:had first appeared there.

A regional evening newspaper found itself in‘double rouble
in 2008 when it ran a critical PCC adjudication abouf a Page
8 picture story breaching children's privacy — ‘on Page 32.
The editor contended ‘that aithough the adjudication was 24
pages later in the paper than the original article, 2 difference
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der the Code mh]bli iegal,edress

Complainants do not sign & legal waiver, but merely undertake
not io pursue legal action irrently with a PCC investigation.
In genersl, complaman’ts reiy take bcth‘th‘e‘ legal and seif&
regulaiory roufe. -

‘However, while the Code does nat replaa\a the law, its
‘authoriiy is recogmsed by the couris in several areas

@ Data Pratestian‘ An exemption for somie jaurnahst:c hterary
or ariistic work in specific circumstances was included in the
Data Protection Act 1998, In hearing casés ludges may fake
account of a number of deagnatsd codes of prac’nce —
mcludmg the Editors’ Code:

Human Rights: There was a nsk as the Human Rights Bill
was going through Parliament, that it could become a
backddor privacy law: accessible only to the rich end famous,
and undermining the:more publicly accessible PCC. The Bill
was amended 1o include & clause requiring judges io pay

f the Preamble embraces the spirii of the Code, then Clause 1

goes {o the heart of good practice. The Code does not demand
infallibitity; it requires that care should be faken. Itis about gefiing the
story right in the first place, puiting it right if misiakes are made and
— where appropriate — saying Sorry.

This clause accounis for the majority of complainis to the PCC.
That will surprise no-one familiar with the pace at which newspapers
and magazines are produced, but it should not excuse reckiess or
sloppy journalism.

The PCC:has reminded editors that accuracy ‘is:particularly

@

Cade are alsg 'ecagmse y'the‘Comrhiﬁee of European
uiaiars respons&ble for drawmg up the Market
Abuse Directive.

Thcs avoided the need to change the pEC Code when ihe
directive was implemented in the UK — although the financial
journalism best practice note was updated, effective from
Aopril 2005,

www editorseods org.uk

important in dealing with emotive topics such as asylum seekers or
mental health, where there Is danger of creating fear and hostility not
borne out by facts, and where allegations are made, ahead of formal
proceedings, suggesting an individual has commitied — or is
suspected of — & criminal offence.

The absence of & public interest exception to justify inaccuracy
increases the burden on editors. (Ses Seciion Six, Public inferest)

As with all else in the Code, it is a guestion of balance. Care must
be taken to minimise both errors and their impact. Mistekes may be
inevitable, but it is imporiant that they are put right swifily and clearly.

The Code rules on accuracy break down info two main areas,
covering pra-publication and post-publication.

THE PRE-PUBLICATION REQUIRERBENT

The Code is careful not io demand perfect accuracy, which would
be impossible {o achieve, Instead, sub-clause 1j obliges publications
fo take care ‘not to’ publish ‘inaccurate, misleading or disforfed
material, including pictures,

That is a'simple, practical and deliverable requirement, applying
toall they do ahead of publication. f sufficient care were faken, then
that would be a defence to any subsequent complaint. The tests to
apply would include such issues as;

&Are there reasonable grounds for believing the piece is accurate?
#: Have proper.checks been made?

wweeeditorscode orguk
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= Have likely complainants been given an adequate opportunity to
respond?

Proving sufficient care: A complaint by the European Commission
(Martin v Mall on Suriday: Reporf 53, 2000} was rejected because
the PCC decided the paper had taken sufficient care fo check the
accuracy of & sfory suggesting an EC summit was to discuss a £30-
a-year levy on-telephone lines:

First, the story was based-on a report on an.official EC website
which gave no indication that it was out of date; second, the paper
had twice asked the EC press office {0 .comment, but received no
response; ‘and third; it-had.made clear this.was: a proposal for.
consideration which-had not been adopted. These checks showed
that the paper had taken sufficient care on all points,

The case demonstrates that edifors:are ‘not always responsible
for potentially. misleading reporis:. There can be faciors over which
they can have no control; and there can be occasions when the error
is caused by coniributory negligence on the part of the complainant.

Conversgly, .2 complaint against a:Sunday fabloid was upheld
because the paper failed to put details of ‘an:uncorfoborated kiss-
and-tell siory to the subject of the piece prior to publication. The PCC
ruled (Herkishin v Sundey Sporl Report 58,2007 that this
amounted to insufficlent care to establish the truth.

THE POST-PUBLICATION REQUIRENENR
This requires publications {o offer a suitable remedy: if the story,
including - pictures, - was “significantly inaccurate, “misleading or
distorted. The burden of proof, as always in the PCC system, falls on
the editors. i ihey wish fo claim the sfory was true, then they will
need to demonsirate that there were no significant inaccuracies or
distortions and that it was not misleading. Even # the story was not
eniirely correct, the newspaper would be exonerated if i could
demonstrate that it had taken sufficient care io avoid.inaccuracy, or
that it had offered a suitable remedy.

Editors are urged by the PCC to think carefully before embarking on high-
profile campaigns in which.defails of ‘convicted sex-offenders are published. in
2 Guidanee Mole the Commission recommended: ;

&

@,

#

&

@

Consuiltation: it would be advisablé 10 falk with represéntatives of the
probaﬁon service and |ocal police: before publication. Both services had

expressed

Tears that {dentifying sex-oﬁenders could hamper their work and

eendanger public safety

Accuracy

Partzcular care needed o be taken to comply with the Code’s

files (Clause 1), gwen the scale of problems created for innocent people
that coulid follow an inaccuracy.

Corrections: Where there is an acknowledged inaccuracy, it:should bé
Gorracted as'soon as possible (Clauses 1 and 2); with an apology if

necessary.

Privacy: People convicled of crime do have protection uhde‘r:C!aiusé 3=
although reporting of convictions would not homally breach the Code.

Relativeé and friends: They have a righ‘i‘ of. privacy.and s‘h‘nu:d not be

~identified wﬁhoui oonsent (Clause 9) unless they are relevant to the case or

there is a public mterest in doing so.

Chiidfen and victims of sexuai assauit Particular care needs io be iaken
o prevent sdeni«ﬁcatlon m‘ vmms intine w;th the Code rules n C!auses 7
fand 11

Was it significant? The spirit of the Code protects a substantially
true story from ‘failing ‘due ‘fo -a/trifling error "The PCC's
commonsense test of significance is simple: How much does it really
matier? Getiing a name wrong couid be mergly irnitating -— or wholly
fundamental. The context would be crucial. The PCC might need fo
decide if the alleged error, taken alone, was of consequence, or even
i a serigs of relatively minor erors, taken together, were likely to
mislead or distort. :

In1998 (Hunt v The Guardisn; Repor? 45, 18591 aman who had
written critically about The Guardian, complained that a piece it had
published in response was lifiered with inaccuracies, including a
claim that he ‘had'a “shouting, screaming, vein-busting dislike” for
The Guardian: The PCC decided the:newspaper had ‘a right o
investigate a critic who:had made serious allegations against it.In the
context of the piece all the poinis were minor — except for an error
over:VAT repayment. That was significant,but had already been
corrected by the newspaper. The complaint was rejected.

Was it true? If the pointjg significant, the next test is'whether it is
true. The PCC will-expact from ‘editors. supporting evidence for a
story, wherever possible, ‘demonstrating. that it wasn't inaccurate,
misleading or distorted, However, the fruth is not always easy to
establish; especially if ‘a newspaper or magazine is:relying for its
information ‘'on & single, confidential source; which it has & duty fo
protect under the Code {See Lisuse 14, Confidentiyl

The PCC has -no powers of sub-poena, ‘or of verifying
unsupported evidence and in rare cases it has proved impossible io
decide whether a story was accurate or not. {n such situafions, the
Commission wilt often negotiafe on whether it is reasonabie for the
complainant to be given an opportunity io reply.

{n 2002 Cabinet Minister Charles Clarke accused a newspaper
of inventing a story that he had ‘toid friends’ he regarded the Speaker
of the House of Commons as a liability. {Cfarke MFP v The Times:
Report B8, 2002].

wwe editorscods. org vk

The paper stood by ifs story — insisting it was from a confidential
source — and offered Mr Clarke an opportunity to reply, but bautked
at publishing his claim that iis journalist invented the quotes. The
PCC could not break the deadiock.

As it could not esiablish the facts, it couid not oblige the
newspaper o acocept that the quotes were invented. It decided that
the edifor's offer to publish a letier carrying all Mr Clarke's other
claims was a suitable remedy.

Was sufficient care taken? The problems sometimes encountered
in establishing the iruth fend to make the test of whether sufficient
care was taken alleast as imporiant as the test of accuracy. it is
often easier fo establish. {See pra-publication reguireinents sbove)

The PCC has ruled that this duty of care piaces a burden on
editors {o be pro-active, rather than relying on complainanis fo prove
their case. A weekly newspaper's report that a man had been
actused of assault was accurate, but the paper failed fo report his
subsequent acquittal, because iis court reporier was ill. The editor
then refused to publish.an apology unless the defendant himself
produced evidence of his acquitial.

The Commission rejecied the nofion that the onus of proof was
‘entirely on the complainant and criticised the editor for doing nothing
to try fo establish the facts.’if said failure to publish the verdict
created a misleading impression for several months and breached
the Code. (Milicharmy v Brecon & Fetnor Express: Feporl 72,
20055, .

Was it misleading? Stories that are fechnically accurate can still be

misleading or distorted:leaving the reader with a Talse impression.
Sometimes the problem is more because of what they don'f say than
what they do, and thai — whether intentional or not — can breach
the Code.

A magazine {Sraln v Helip! Report 55, 2001 published interior
pictures of aciress Kate Winslett's new.home — but didn't mention

wew editorscone org.ul

The panel
colowr code

B whet tne

Code says

editors need
fo ask
themselves
when Code
issues arise

. Briefings
on specific
areas where
the Cotle
applies

MOD100036628


http://www.edilcrs-cofte.org.ul

For Distribution to CPs

that they were taken during the occupation of a former owner, who
complained. The PCC ruled.that the pictures showing the former
owner's furniture suggested Ms Winslelt had disposed of treasured
wedding gifts.

The .complaint was:upheld. A caption making clear ihat the
pictures showed the interiors pre-iMs Winslett might have kept the
magazine out of frouble, But only if it was made very clear.

Hidden escape-clause justifications aren't acceptable fo the PCC
—'ag a local newspaper discovered when it ran the story of & police
raid, in-which -six. refugees were .arrested, ‘under.a Page One
headline ‘The Front Line In Folkestone, apparently lustrated by a
large picture of officers in riot.gear.

The'tact that the picture showed an entirely separate incidentwas
only revealed on an inside:page. The PCC upheid the complaint —
while reminding editors that inaccurate or misteading reporting could
generate an atmosphere of fear and hostility not borne out.by the
facls. (Harman end FHarmey v Folkestons Hereit Repert 47, 1588)
tSpe Brefing). :

Was it distortion? The PCC 'inslsis that if :a picture is:not what It
seems, or if it has been posed or-digitally manipulated, the reader
should generally be foid..An exception might be in publishing spoofs
- such as'Aprit Fool stories ~— where the manipulation is the story
and will- uifimately be revealed. The itest would be whether the reader
had been significanily misled. Most are not — and they get the joke
if they are.

However, a picture illustrating a genuine story of locai prostitution
and showing what appeared {o bea vice girl on a street corner was
doubly -damned. The newspaper admitied it ‘had been digitally
created by combining two images — and was posed using a modei.
The PCC ruled that in any case where images were significantly
aktered, the caption should say so. (4 man v Lufon on Sundey
Fapor: B4, 20055,

Again, the key word is significantly. The PCC does not expect

Afier a number of breaches of the Code, the PCC issued Guidance aimed at
ending cam‘usion over the terminblogy used o describe asylum seekers and
refugess;

The Commission expressed concern that misunderstandings could lead fo
inaccurate; mis}eading or distoried reporting, in.breach of the Code’s
accuracy rules 4 &1}, and might 2iso generate afear and.hostility that
was ot borne out by the facts, . :

Alihough the Code’s Discrimination rulesiCliose 18— relaﬁng fo
pejorative; pnejudié;ial or irrelevant references ~— apply.only fo individuals, the
wider question‘of whether a descn’ption is:accurate; misleading or distorted
applies equally fo groups: This.means:a term such as ‘illegal asylum segker’,
would be a breach. since it is inaccurate.

The guidance suggested:

An asylum seekeris a person currently seeking refugee status or
humanitarian profectton

A reﬁugee is someone who has flad their country in fear of iheir life — and
may have been granted asy!um unider the 1887 Refugee Convention, or
who otherwise gualifies for humanitarian protecﬂon dxscre’t onary leave or
has been granted exoep’ﬂonal jeave fo remainin the UK.

An :Ilegal ymmlglant wouid descrxbe a person who had been refused sueh
szatus an had failed to respond toa removal notice 10 quit Britain.

The PCC has aiso held thai stones whmh,generate [} F and hostility not
y the facts might i cartain circumstarices fhect ihe wzifare of
chﬂdren n breach of & awe a : ~

editors to chronicle each digital enhancement of every picture. The
image would need to have been distorted .enough to have been
capable of misieading the reader.

REMEDIES: CORRECT
AND BPOLOGIES

The need for speedy and clear corrections is set out in sub-clause
1ii which requires that a significant inaccuracy, misleading statement
or distortion, once recognised must be corrected promptly and with
due prominence, There is no hard &nd fast definition in either case.
Prompiness and prominence must be decided by what is reasonable
in all the circumstances, particularly subject to any over-riding legal
considerations:

JORE

Promptness: While delays’ in - some’cases may 'be genuinely
unavoidable, the Commission {akes a stern view of unnecessary
delays in righting undisputed — or inconiestable — errors, especially
where the repercussions can he serious.

A newspaper wrongly feporfed that an esiranged husband was
involved in a knife-wielding incident with ‘his wife’s new boyfriend. 1t
was not her boyiriend — she did not have one — but a neighbour.
However, ‘due 1o Wwhat the .editor ‘described as:a “breakdown in
communications”, the paper failed o correct the error for six weeks
— during which tme the husband was found dead.

The PCC ruled 74 woman v Soull = i i

70612 ihat the delay, while inadvertent, was not acceptable in
circumstances where the potential consequences of the mistake
were serious. {t also found thai the correction, when eventually
published, shouid have inciuded an apology.

Due prominence: As with the publication of adverse PCC
adjudications {Sss Page. 17}, the Commission will take into account
all the circumsiances fo decide whether the prominence given fo a
correction, clarification, or apology amounts to an adequate remedy.

et
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It has always taken the view that due prominence does not mean
equal prominence: an error in @ Page One lead would not
automatically require a Page One lead correction. However, the PCC
would expect that the positioning of apologies or corrections should
generally reflect ihe seriousness of the error — and that would
include front page apologies where appropriate.

When the Evening Standard ran a Page One story incorrecily
stating that Prince Philip had prostate cancer, the newspaper quickly
acknowledged the error-and within 36 hours the PCC negdotiated &

e

This included a Page One reference fo a Page 5 item apologising
unreservedly o the Prince and his family for making the disiressing
allegation and breaching his privacy it was & classic example of a
prompt, prominent and proportionate apology working rapidly o
minimise the damage of a bad error. However, when apologies are
not treated in such & way it can seriously compound the problem
and aggravate the damage done.

The Mayor of Toines complained that a Daily Express siory

claiming that she had personally ordered the scrapping of civic
prayers fo avoid offending other faiths, was not trug. The council a8
= whole had agreed the move and it was not in deference fo other
falths.
The Express agreed to apologise but, although the original story
had appeared on Page 5, ihe apology was relegaled to Page 33.
The PCC.censured the newspaper for “an unfortunate sxample of
bad practice” especially as the complainant had fo wait four months
for it (Boswail-Harper v Dully Express: Feport 185, 20075,

Apologies: .in" fact  theé ‘Code makes  a distinction : between
corrections ~ which ustally nesed to be published promplly and
prominently ~ and apologies, where the same is not always irue;

First; the wording of apologies often needs'to be agreed with the
complainant, especially if there are jegal implications — as:in
defamation cases; for example — which may cause unavoidable

www editorstods org ik
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delay, affecting prompiness. Secondly, a public apology, which could
highlight the error and ‘cause renewed embarrassment, may be the
last thing a complainant wanis,

Editors regularly find that complainants regard a personal letier, or
phone call, as more suitable. An apologetic note from,a genuinely
regretful ‘editor, accompanied by a bouquet of flowers, is by ne
means uncommon. i is an example of the spirit of the Code in
action.

Yet sometimes such gestures are néither appropriate nor enough
and the demand for a published ‘apology becomes an issue. Each
case is judged on'its ‘merits, but one factor when deciding if an
apology.is. appropriate, mighi be whether the story had caused
significant hurt or embarrassment.

A newspaper whose-headline Blair All Spin And No Delivery —
Field, attributed to Frank Field MP words about the Prime Minisier he
had not used, ‘offered the opporiunity to reply in aletier, but refused
to'run an apology. The PCC upheld the complaint, ruling that, as the
error had been recdgnised at an.early stage; an apojogy would have
been appropriate (Figlt MF s The Independent: Hepyrl 51, 2000)

CONMBENT, CONJECTURE AND FAROCT

The Code upholds in sub-ciause 1iii the Press’s right to be partisan,
but insists on a clear distinction between comment, ‘conjecture and
fact.. The rival claims of freedom.of expression and. freedom from
prejudice can find 8 battleground here, especially when distinctions
become blurred in personal opinion columns.

The PCC holds the ring by defending the freedom fo comment —
but only as long as columnisis do not try fo argue a jalse faciual
basis for their views. 1t has particularly used this to decide cases
involving. compilaints from minority groups about being portrayed
inaccurately. The testsiinclude:

& s the disputed material demonstrably factual? i not —
¢« Does the presentation make clear that it is comment or
conjeciure?

Without any legal powers fo investigate the suggestion — by a
named former British agent — that My McGuinness had co-operated
with Mi8, the Commission was in no position to decide on its veracity.

In fact, it did not need to. For the issue was not whether the
allegation was frue, but whether the newspaper had clearly
separated fact from comment. The PCC decided it had, as the main
headline had been accompanied by another saying, Spook’s Shock
Claims.

Mr McGuinness said the other headline appeared to be separate
in another box, but the PCC ruled fAtcGuinness v Sundey World:
Report 74, 2006] that readers would have understood that the
suggestion that he was a spy was not siated as fact, but as a claim
from an inteiligence source. The complaint of inaccuracy was
therefore rejected.

Alternative view: The imporiance of presentation was siressed
again in a case brought by Rina and Michelangelo. Atiard, the
parenis of conjoined fwins, who had sold pictures and information fo
the media. (Attard v Sundey Mirror: Report BS, 2001).

The article was based on an interview with Mr and Mrs Hubble,
who had become friends of the Attards, When the couples fell out,
the Hubbles soid their story 1o the Sunday Mirror, giving their view
of svenis.

But the PCC ruied that because the interview was presenied as
just one side of a complicated story, leaving readers in no doubt
there would have been another point of view, i was valid, There was
no breach of the Code.

Crime reporiing and court stories, where accurale accounts
would normally be covered by legal privilege, hoid hidden dangers
for hewspapers when they get it wrang and. confuse comment or
conjecture with fact. ‘As always, misieading headlines can-be'a
particular problem.

The alleged rape of a 14-year-old black girl by 18 men in an Asian

In 1997, a tabloid columnist staied as fact that gay men had an
average life expectancy of 43 and were 17 times more likely fo be
paedophiles “than - straight men, During the PCC inguiry, the
newspaper accepted the ‘statistics had been challenged and that,
although “broadly accurate”, the columnist's inferpretations should
not be taken as absolute.

In ‘a key ruling, the Commission ‘concluded that such claims
should not then have been presenied as fact, and upheld the
complaint. (4. Crompion v The Sun; Report 41, 1987)

Importance of presentation: In news reporis, too, there is a danger.
of passing off allegations; however strong, as fact, Presentation of
the story can'be crucial if by ione, display or other means it misieads
the reader into interpreting:as faci that ‘which is conjeciure or
comment, or a mixture of both:

Soon after the death of Father John Tolkien — son of JRR Tolkien
—aSunday paper published a former altar boy’s claims that the
priestwas a paedophile, who had abused hundreds of children. The
Tolkien family, in'g series of complaints under five clauses of the
Code, said they had been given no chance o comment on these
allegations, which were presented explicitly as fact.

The editor's suggestion that publication was justified by freedom
of iexpression and & duty to expose crime was rejected by the PCC,
which ruled that while the ‘newspaper may have strongly beligved
the priest to be a paedophile; he had not been convicted of, or
charged with, any offence.

The presentation of the story should have made absolutely ciear
that these were allggations. By publishing such extremely serious
claims without sufficient qualification, the newspaper had breached
Clause 1 of the Code. { Tolkien farmil
20035

The issue of presentation was doubly crucial when Sinn Fein
leader Martin McGuinness compiained to the PCC after a Sunday
newspaper splashed with the headiine McGuinness Was A Brit Spy.

v Sunday Meroury: Repori 62,

www etiiorscode. org.uk

shop was reported on the front page of a weekly newspaper under
the headiine Gang OF 798 Rape Teen. Although headlines and
reports on inside pages had used the words “alleged gang rape” and
“alleged atiack”, the word “alleged” was used only once in the short
Page One story.

The PCC ruled that this was insufficient to enable readers fo
realise that the story was about allegations and the inside coverage
did not mitigate that. it therefore breached the Code by failing fo
distinguish comment, conjecture and fact. (4 man v The Voloe:

w6

Unproven evidence: Similar problems can arise in couri reporting
of statemenis that are not proven facts. A piea of mitigation for an
offence, uniesied and unproven, is not necessarily a fact, but an
allegation. And that must be made clear — as the editor of a local
newspaper found when he ran a story headlined Man Attacked
Girlfriend’s Lesbian Lover.

The defendant admitied in court aftacking 8 woman, but said he
was upset because he had discovered she was having an affair with
his girlfriend. His victim complained to the PCC that the newspaper
stated as fact in its headline and the intro fo its story that the two
women had been Iovers, rather than making clear that this was an
allegation made in mitigation. In fact, both women later said the
claims were unfounded. However, the editor said he had accurately
reported what was said in court and would noi publish a lefier of
denial from the complainant because i could expose his newspaper
{0 the risk of defamation proceedings.

The PCC said while the ediior ‘was not responsible for the
accuracy of what was said in'court, there was an important principle
underthe Code of how proceedings were reported, Readers would
havebeen' misled into believing ‘that the ‘court claim was. an
established fact. The Commission criticised ihe gditor for:not frying
to find an amicable reésolution and upheld the complaint. #lslimotid
v isle of Wight Gounty Press; Report 75, 200G7),

wiaw editorsunde nry. uk
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BREPORTING THE OUTCONME

OF DEFBMATION CASES

Publications are required by the Cods in sub-clause 1iv io repori
fairly and accurately the outcome of a case for defamation fo which
they ‘had been party — unless :an agreed seftlement stales
otherwise, or an agreed statement is published.

This is intended 1o ensure that newspapers sef the record sfraight
in their own pages. 1t covers only the outcome of the case and puis
no onus ‘on editors fo Tuh 'ongoing reporis of the action — although
they may choose fo do s0.

A case where a man who successfully sued The Guardian went
on to compigin ‘that the paper had nof run balanced reporis of the
trial BKiby ang oo v The Guariien: Repor! 46 1508} was fejecled
by the PCC. The Code refers only 1o the oufcome of the case.

Agreed statementis: The provision for cases where the setilement
of ihe defamation action clearly states that there is no reguirement
fo puiblish the outcome, or where an agreed statement is published,
was added in June 2004 fo protect publications which reached such
an agreement from being guilty of & technical breach.

That happened in 1999, when & magazine did ‘not report the

3

Was the alleged error significant? Trivial errors are nol covered.
2 Was the story inaccurate, misle‘ading or distoried? Aieéhn‘icéliy
accurate stcxry Gou d still be m1s!eadlng Has & picture been manipulated?
Was suificient care taken fo establish accuvacy ahead of publication?
Were proper checks made? Was the complalnant offered a chance fo
comiment?.

. Did the story confuse comment or comecture and fact? Preseniation
is imporiant.
Was a suitable remedy offered?
Was the outcome of 2 defamation case reporied?

W

&

@

#

A fair opparfun,k for repiy o maccurames must be g o when
mas&ﬁaﬁiy ea}ied for. :

s the Opportunity io Reply is fo inaccuracies, it would be difficult
Ato breach Clause 2 without first contravening the rules laid down
for correcting significant errors in Clause 1. Complainis therefore are
rarely, if ever, considered under Clause 2 alone. But the clause is
important because it seis oui the precise obligation on editors, They
must give a fair opportunity fo reply... when reasonably cailed for.

it means that where it is reasonable —— as in cases of significant
inaccuracy where ‘liffle or:no redress has been’ offered — an
opportunity to reply may offer a remedy beyond a simple correction.
Circumstances and fiming can themselves add significance to-an
error &nd therefore add urgency fo.the need for an Opportunity o
reply.

A front page spiash in aL.ondon newspaper headed Terror And
Haired For Sale Just Yards From Baker Sireef would be a'strong
story in the public interest at any time, but when published only
weeks after the July 2005 Liondon bombings both its relevance and
the need to be accurate were heightened,

The story highlighting the sale 'of allegedly extremist literature in
islamic outlets 'was actompanied by a picture and centact detalls of

outcome of a case, believing in good faith that the seftiement did not
require a report of the outcome. In ifs adjudication McQuash and
Givenchy 4 v Time Dit Report 46, 1898] the PCC accepied that
the Code should not be used fo give lifigants in resolved cases
further redress.

Significanily, the Comimission did not censure the magazine, but
urged editors and lawyers io make clear in settlements that reporting
of the outcome was not an issue.

The clear Jesson for both sides is that agreed legal seftlements of
defamation: actions shauld include the timing and manner of any
publication of the ouicome ‘and those arrangemenis:shouid be
enforced as pari of that seitlement. it should not be a matter for the
PCC toreferee after the'gvent.

KEY BULINGS
tin v Mal of Bunday, (Report 53, J0005
& rarkishin v Sunt Fx’;f »mrz /‘Rsm st BB 2002

nert 6‘ 2501
o Harman v Po;ﬁceszwzﬁ Herali (Feport 48, 20007

roby v Dally Expres
i The ;‘rdeﬁf’hﬁem imwmt 51

# Aliy v Suniiay Mes

# 1y v Buriday Worky
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the Dar Al-Tagwa bookshop, as an example of the sori of premises
selling titles that advocated terrorism. But the shop did not seli any
of the books or DVDs featured in the arficle. It did sell a pamphiet
that was guoted, but this did not corroborate the allegations of
inciternent to terror or hatred.

The newspaper offerad to publish an abridged letier from the
shop's managing direcior, with an editorial fooinote apologising for
any misunderstanding. But the bookshop ~— which had sought police
protection, following abuse and threats to its stafi — said this was
not enough.

The PCC agreed. 1t said the misleading allegations could have

had exiremely serious consegquences in ihe climate of anxiety
following the London bombings and the remedies offered were
inadequate. The complaini of inaccuracy and faifing fo offer a.fair
opportunity o reply were both upheld. (Semir ERAtar v Evening
Standerd: Feport T2, 2005,
However, it would ‘not normally be reasonable io call for an
opportunity fo reply.if ohe has already been offered, especially if
accepted. A complaint from Esther Rantzen against.a Sunday
newspaper failed ‘because the editor ~— although. disputing the
inaccuracies .~ . had . aiready  published ‘prominently -a letter
addressing her.main points. The PCC decided this was enough.
{Rantzen v The Songay Telegraph: Report 37, 18875

The opporiunity fo reply has oceasionally been criticised as falling
short of an absolute right 'of reply. However in ihe: coniexi of a
regujatory system built on conciliation, any ferm dealing in absolute

www pditorscode nrg ok
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harassment The fact that sameone has been ‘accused of cﬂme
: 1 u;ﬁess relevant or the pubhc mteresé

sse ‘%‘5 © Hitis likely to do so, edators ahould repcrt such allegamns th’nou!
naming the accused unil & charge is brought

4 Innocent re!atwes Under the Code, innocent relatlves or friends shauld not
- be identified without consent, unless relevant fo the sfory — for example, when

the relaﬁonship isal ready rihe pubhc domam —oritisinthe: pub fe mteresi i
dosoiiiause g :

rivacy is always a hot issue. Complaints about infrusjon account
Pfor a quarter of the PCC’s cases, and cover the whole spectrum
of national and regional newspapers and magazines in aimost equal
proportion.

This reflects the genuine and widespread conflict over where
legitimate public exposure ends and public prurience begins. When
dealing with public figures, there can be a further dimension: how
much is this prurience encouraged by celebrities themseives? There
is no definitive answer {o these questions. if is 2 matter of balance
and judgment according fo all the circumstances. The Code atternpts
1o embrace that and manage the conflicts in Clause 3, by fwo means.

First, in seiting out the zones of privacy, it echoes the language of

rights on elther side — whether they be reasonable or otherwise —
couild be counter-produciive and raise faise expectations. The Code
definition relies on what is reasonable in the circumstances, which is
decided by the PCC.

KEY BULINGE
« ‘Sarnir Elftar v Evening Standard (Repori 72, 2005},
s ‘Rantzen v The Bunday Telegraph (Repori 37, 1887}

. Was there o slgmﬂcant inaceu racy" -
o Was an adequate remedy offered" ‘

weww pditorsootde. org.uk

the Human Rights Act — the entitlement fo respeci for private and
family life, home, health and correspondence. In June 2004, the Code
added to this digital communications, thus underlining Clause 10's
striciures on the use of bugging devices.

Second, the Code’s ban on intrusive photography makes clear
that consent wouid be needed to fake pictures of individuals on
public or private property where there is a reasonable expeciation of
privacy.

This atfempts io protect individuals by infroducing a test of what ngo g?f;i‘d .
was reasonable, with each case judged on ifs merits — the final
arbiter of which would be the PCC with'its lay majority. As this clause %e";’;ﬁ;m

offers the possibility of a public interest defence, that oo is ofien
factored into the equation. quesfions
editors need
to ask
themselves
when Code
issues arise

The wide discrefion the clause gives ‘fo the PCC makes ifs
decisions vital in influencing editorial judgments and setfing public
expectations of the press. Among the guiding principles it considers
in reaching those decisions:

Briefings
ecific
areas where

the Code
applies

Privacy is not an absolute right — it can be compromised. by
conduct or-consent, For example, when considering complaints
of alleged intrusions, the PCC has fraditionally had regard for any
relevant previous disclosures by the complainant. Since Oclober
2008 that has been codified in Clatise 3ii, which states: "Account
will ‘be taken: of ‘the complainant's own public . disciosures of
information.”.

Privacy is not a commodity which can be sold on one person's

www editorscode orgiuk

MOD100036632



For Distribution to CPs

terms — the Code is not designed fo protect commercial deals.
Privacy does not mean invisibility — pictures taken . in
genuingly public places and information ‘already in the public
domain can be legitimate.
Privacy may be against the public interest — such as when
used {0 keep secrei conduct that might reflect on apublic figure
or role model. The PCC has ruled in several.cases where people
have effectively invaded their own privacy by selling their story, or
talking publicly about private maiters — ornot compiaining when
someone else does.

#

The Commission’s view s that those people should expect
conseguential media comment, but that it shouid be proportionate.

COMPROMISING PRIVACY
The parenis:of ‘a sole surviving conjoined twin sold picture rights o
the story, but complained tha it was infrusive.and damaging to the
child’s - welfare 'when  another - paper.published ::unauthorised
photographs of the baby. The Commission disagreed. First, a
photograph ‘of ‘the infant's face did not concern her welfare, and,
second. the parents had put the material info' the ‘public domain.
Privacy, said the PCC, was “not a commodity which can be sold on
one ‘person's terms”. (annrd v Marphester Evening News: Feport
The principie here is that people must, in part at least, have due
regard for protecting their own privacy. Under the Code, information
cannot be private if it is already genuinely in fhe public domain, and
people cannot compiain if they themselves have put it there.
Simitarly, their scope for complaint is also limited if they have
failed to complain .about a previous allegation fo prevent repetition.

Nailing rumours: In 2002, Mr David Maclean MFP the Conservative
Chief Whip, did not.chailenge a Sunday newspapers diary iiems
suggesting he had had an affair with a senior civil servant in the
1090s. But when in 2004, Mr Maclean had occasion fo warn feliow

picturing the home and naming the street. (ifs Dvnamite v |

stte; Repor! 63, 20035,

But the PCC judges each case individually, according io the threat
posed. So when the author J. K. Rowling, who guards her privacy
closely, complained about disciosure of details of her homes in
{.ondon and Scotland, she had mixed success.

The PCC upheld her complaint that a Daily Mirror article, piciuring
the London house and naming the road in which it was located was
sufficient 1o identify it. However, details the paper had given of two
of the author's Scottish properties were nof judged intrusive. In one,
her Edinburgh house was pictured, but only the name of the suburb
was given. in the other, an aerial photograph of s Rowling’s country
home, its name and the county — Perthshire — in which it was
located were not regarded as a giveaway that might atiract unwanied
visitors. (Rowiifig v Daily Mirror: Report 72, 2005,

in 2008, Ms Rowling complained that three more newspaper
stories had identified her country home by saying it was ¢lose 0 a
farm she had bought, running more pictures and naming a nearby
town. ‘But the PCC ‘ruled that the information given was not
sufficiently different fo that already in the public domain, especially
on the internet — including a listing in Wikipedia - 10 coniravene
the Code. ‘Significantly, the .arficles did not: give the precise
whereabouts of the house, or name the road, nor where the property
was in relation o the nearby fown, and the photographs showing the
surrounding couniryside did not pinpoint the location. {Feiwling v The
Mail on Bundey Seotfish Edition, Delly Mirror Delly Record: Feport
77, 2008}

The Code’s protection for people genuinely af risk from stalkers or
obsessive fans does not-automatically carry over to non-celebrities,
Ms Helen Edmonds, former wife of Noel Edmonds; complained that
a Sunday paper siory headlined 4 Far Cry From. Crinkley Bottom
identified the location of her new home; ma‘king herand her.children

wvulnerable fo criminals: But the PCC ruled that the piece did not
contain information - such as 'security ‘arrangements or the fimes

Tory Boris Johnson on the danger of lying about an alleged affair
with Petronella Wyatt, the same newspaper tan a bigger siory
headed Top Tory Who Quizzed Boris Over Petsy Affair Cheated On
His Own Wife With Chief ‘OF ‘Staff. To Duncan Smith. Mr Maclean
complained fo ithe PCC that two small diary items published two
years'before had not placed the maiter info the public domain
sufficiently o justify publication of the story.

Sounding & warning o both editors and potential complainanis,
the Commission said:that, even though the diary jtems were small,
the information was undeniably in the public domain | san P
#gll o5 Sonday; Report 72, 2005) “itis important for edifors 1o be
aware that the Code @pplies a3 much o material containedin.diary
pieces as to'the rest of a newspaper,” said the Commission:

"It is also important for people who are the subject of such pieces
to realise that not 1o complain about:them:may fimit their ability to
complain about future articles which repeat the same thing.”

PUBLIC FIGURES

The PCC accepis that people such as show business celebrities of
sports ‘stars may need io create a professional image of themselves
i the media. This does not undermine their right as individuals o
privacy or mean the: press couid justify publishing articies on any
subject about them. Their “private and family fife, home, heaith and
correspondence” ail fali within the Code, uniess thereis :a public
interest in publication.

Address code; Publishing details about a celebrity’'s home without
consent, for example, could constiiute a breach, especially because
of security problems .and the threat from stalkers. The key fest in
such cases is not whether the precise location has been disclosed,
but whether the information published would be sufficient to enable
people fo find the whereabouts of the home.

A compiaint from singer Ms Dynamiie was upheid afier a local
paper revealed that she had moved into a property near her mother,

www. ediiorscote.crg.uk

when the house wouid be unoccupied — that would expose her
home fo greater risk than for other similar properties. |
Flepor! 72, 2008

frmcads v

The Meil orn Bunday

Pregnant pause: As with homes, so with heaith. There are limits on
what can be said about celebnties, even though they are constantly
in the public eye. Pregnancy, even for non-public figures, can rarely
be kept secret for long, but the PCC has ruled thaf early speculation
on whether someone is expecting & baby can be inirusive.

The aciress Joanna Riding complained that a diary item disciosed
that she had withdrawn from a theatre role because she was
expecting a baby — before she had even“iold her family. She
subseguently suffered a miscarriage.

in a tandmark adjudication protecting all mothers-to-be, whether
public figures or not, the PCC said that revealing the pregnancy at
such an early sitage was a serious infrusion (Riding v The
independernt: Repor? 73, 2008). And, setting out guidelines for the
future, the Commission ruled:

# The press should not reveal news of an individual's pregnancy
without consent before the 12-week scan unless the informalion
is known fo such an exient that i would be perverse nol fo refer

fojt.

This is because of the risk of complications or miscarriages, and

because it should be down fo the mother fo share the news with

her family and friends al an early sfage.

The ‘PCC has made clear that it will not. accept attempts. by

journalists to get around ifs guidefines by running specuiative stories,

It uiphelda complaint against. a national fabloid which, having

received firm information that the singer Charlolte :Church was not

more. than 12 weeks pregnant, published a'piece headlined Baby

Rumours For Sober Church: The Commission said that frying'io

circumvent privacy provisions by presenting the story as speculation

was against the spirit of the Code. (Church « The Sum: Heporf 75,

20607%
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Private -health details of public figures, or their families, are
generally protected under the Code unless there is some public
interest in revealing them — such ‘as when they might significantly
affect the performance of a senior politician. But when a Sunday
newspaper revealed specific health details of Government Minister
David Miliband's wife, in a story discussing their adoption of & child,
ihe PCC judged it fo'be highly intrusive, Siich details should not have
been published, it said, without explicit consent or some ‘convincing
public interest reason. It was a serious breach of the Code. (#ilibaricd
¢ The Mall an Sundsy’ Hepor 85 2005]

e

F oF yus? The rules ihal protect the famous from
unjusiified infrusions info privacy reply equally o the infamous. Even
noforious criminals do not automatically forfeit their rights under ihe
Code. The judgment; as ever, is whether publication would be:in the
public interest:

So when Peter Coonan — formerly Peter Suicliffe, the Yorkshire
Ripper —complained . about publication of :a  privaie’ielephone
conversation secretly taped from Broadmoor Special Hosplial, where
he was a patient; the PCC-had to judge whether his rights had been
breached.

The Commission decided that, as a result.of Coonan’s crimes,
his criminal career, medical condition and the circumstances of his
freatment and detention were properly matters for public scrutiny
and discussion. And, although the conversation — run by the Mews
of ‘the :World as .the Ripper Tapes — referred to his menial siate,
medical condition and treatment, the information was not particularly
revealing, much of it was already in‘the public domain and it was not
sufficiently private to be protected under the Code. The PCC
rejected.both the privacy complaint and another that the taping of
the conversation had breached the Code’s provisions on the use of
clandestine listening devices. (Coonan v Maws of the Workd: Reprri

74 2007

in response to a complaint from Sir Paul McCartney, the PCC
decided that Notre Dame cathedral, although a great public
monument thronged with tourisis, was also a private place for a
person at prayer. i deprecated the publication of pictures in Helfio!
magazine showing Sir Paul praying inside the cathedral soon after
his wife's death. While not privately owned, the cathedral was clearly
a place where a person would have a reasonable expectation of

privacy. {MoCariney v Hello Report 43,1838}

Holiday pictures: When supermode! Elle Macpherson was taking
her family on holiday, she chose a privaie villa on the private isiand
of Mustigue, which has no public beaches, and therefore provided &
reasonable expectation of privacy for her chiidren. So when a
celebrity magazine published shots of the family relaxing, her
complaint to the PCC was upheld. (Macpherson v Helioh Report 74,
2007}

However, the PCC decided that, in the middle of summer, 'a
publicly ‘accessible ‘Majorcan -beach overlooked by -holiday
apariments was not a place where newsreadsr Anna Ford and her
partrier. might reasonably expect privacy as they relaxed in their
swimwear, I ‘also ‘said ‘publication of the pictures did not .show
disrespect for her private life. The adjudication was challenged on
judicial review, but upheld by the Divisional Court. {(FordiScoff v Daily
Ehail OF} Magazine, Report 52, 2000
A crowded ‘beach ‘s one thing, & quiet tsarcom in Dorking,
another. A diner complained that a picture of -him tucking into a
butterscoich . tart: was - faken  -without :consent and.used: in'a
newspaper. The PCC said customers shouild reasonably expect fo'sit
inside a ‘quiet: café without having ‘fo worry. ‘abouf surrepiitious
photographs being faken and published.in ‘newspapers. {Tunbridge
v.Dorking Adveriizer Report: 58, 2002} :

Similarly, bank cashier Mark Kisby did not expect his photograph

{0 appear, without consent, in'a men's magazine simply becauss he
was ‘snapped. while serving 'a' ‘lotiery ‘lout' millionaire ‘who was

Public servants, including politicians, are alsc entitled fo privacy —
although they are inevitably subject to exira scrutiny in the public
interest. The PCC upheld a complaint about the story of a wife who
left her husband for a relationship with a policewoman. The fact that
the WPc was a public servant was not sufficient grounds for
infrusion. (Charlers v The Sooftish Sury: Report 48, 1889,

Roval Family: There is a delicate balancing ‘act betwsen fhe
fulfilment of the Royal Family’s public role and their private lives. But
while they are not entitled o any special provision, they are eniitled
1o the profection of the Code. The PCC issued a guiderce notg on
the Royal Princes, particularly protecting them from unnecessary
intrusion during their time af school: Pictures of Prince William hiking
and:crossing a river dufing a gap-year.visit 1o Chile were heid fo
breach both:privacy and harassment rules.

The PCC condemned ‘pubtication and the ‘persisient pursuit’
involved. “The ‘ability 'of ‘all young people to ‘go. about. their lives
without physical intimidation is hugely important.” (Frince William v
G vegazine: Beport B2, 2000},

HEASONABLE EXPECTATION
DEPHNMACY
The Prince William piciures, in the PCC's view, clearly breached the
rule ‘that photographs shouid not be taken without consent.in a
private place where the individual has a reasonable gxpectation of
privacy. Mid-river in a South American wilderness was an exariple
of just such a private place. In fact, the elements that coniribuie 1o
a reasonable expeciation of privacy have been delineated in a series
of Commission rulings. Before publication, editors must decide:
« Was the person pholographed out of the public view — not visible
or ideniifiable with the naked eye fo sormeone in a public place?
» Was he or.she éngaged in a private activily st the time?
If the answer to either question is Yes, there are serious risks
that the pictures could breach the Code.
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making a large withdrawal. So, when it did, Mr Kisby complained that
it was an infrusion on his privacy that could have led io security
problems for him and his family.

The magazine argued that the cashier was the public face of the
bank and could not expect his identity to be concealed. However, the
PCC.ruled that publigshing a photograph of a person, without
cohsent, at his workplace was in this instance a clear breach of the

Code. [Kishy v Loaded: Repori 73, 2008}

Public or private space? While the interiors of publicly accessible
buildings such as cathedrals, cafés, banks or offices can constifute
a private place within the Code, the exterior of a person’s own home
may not always do so.

Mrs Gail Sheridan, the high-profile wife of .a prominent Scottish
politician, objected fo & tabloid newspaper's photograph, faken with
a long lens, of herin her back garden. She claimed she had a
reasonable expeciation of privacy The newspaper disagreed. It said
Mrs Sheridan was a public figure, standing on her driveway, visible
from the street — even without & jong lens camera —— and was not
engaged in'any private aclivity, other than holding her keys.

The PCC, in an adjudication puiling fogether many of the faciors
upon which such issues hinge, said that had Mrs Sheridan been
hidden from view in an enclosed back garden; she might have been
protected, But here she was clearly visible from the sireet and
engaged in an innocuous activity.

The fact that the photograph was faken with along lens was
immaterial: what was imporfant was nof the means by which the
piciure 'was faken but that she was identifiable fo ordinary passers-
by, The complaint was not'upheld. {Sheridan v Scottish Sur: Report
75,2007}
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THE PUBLIC INTEREST
No judgment js more difficuit than when weighing the privacy of the
individual against freedom of expression and infrusion in the wider
public interest (Sse Section Sy, Public interest): The two principal
issues in making such a judgment are:
« Is publication of the private information genuinely in the public
interest? And —
& Js the degree of intrusion proportionate to the public interest
served?
Sometimes aditors ‘surmount the first hurdie, .only to fall at the

‘second;

There were no such problems:in identifying the public interest
when 'the then Tory MP.Rupert Allason’s affair with-a married woman
was splashed in a newspaper. He complained that it was his private
business. But the: PCC ruled that.as his election literature had jed
constituenis io believe ‘he was ‘a family man =~ an impression that
had not ‘been corrected — publication was justified. { Allasen v Saily
Mirror; Report 37,1896}

The ‘Commission also found a public interest in. the ‘Evening
Standard naming a council worker who had warned afriend that-a
care-worker was a paedophile — but had done nothing 1o aleri the
wider public {Hobson v Evening Standard; Report 42.1088).

And ‘& convicted drug ‘smuggler's complaint about a newspaper
which published interior pictures of her home was rejecied because
it was in the public interestto show how she had spent the proceeds
of crime. {Tomiinson v Peterborough Evening Telegraph, Report B0,
2002)

Attending police raids: By contrast,'a newspaper came unsiuck
when it joined a police drugs raid on local homes. It posted a video
clip of one raid, where a small amount of cannabis was found, on its
website and used still pictures in the paper, headlined Drugs And
Cash Seized In Raid. But the homeowner denied any knowledge of
the drugs and had not been charged with an offence.

The PCC has revised ifs advice, first issued in 1995, ‘'on the reporting of
winners of ‘the National Lottery. The (iuidarice hicie covers four main areas:

& Winners wheo 'opt for anonymity: Editors should generally réspec:t a

The PCC agreed that identifying her house and showing the
interlors in such circumstances without consent involved a degree
of intrusion way out of proportion to:any public interest served by
highiighting the police raid or exposing a specific criminal offence.
(Popple v Starborough Evening News: Report 77; 2008)

The warning about the dangers of felying on police invitations to
join such exercises was sirongly reinforced when another weekly
newspaper accompanied a raid on a hotise suspected of having
stolen satelliite navigafion systems. No'sfolen goods were found, nor
charges brought, but the newspaper pubiished interior shots of the
house including a feenager handeuffed in his bedroom.

Although ‘the ‘boy's face had ‘been pixeliated: and no -exterior
pictures of the house were tised, the Commission ruled that this was
a serious intrusion. it made clear that, as no stolen'goods had been
found; ‘there was no public interest in publishing the pictures. /&
womat'y Barking and Degenham Recorder Repor 78, 2008]

The PCC also reminded editors that under both the Code and
current guidance from the Association of Chief Police Officers, itis
the ‘media’s -responsibility :when ‘aftending  such raids: 1o obtain
permission from the owner o enter the property before doing so.
ACPQ (Guidance says: “Consent should be:in ‘a form ‘which is
capabie of proof, j.e..in writing, fimed or taped verbal comment.”

Undercover, over the top: The Commission took a similar fine about
a snatched photograph of Christopher Bourne, dubbed by & regional
Sunday paper “the greediest man in Britain”. He had bought 30 Xbox
games consoles so that he could exploit a pre-Christmas shortage
and auction them at a profit on:eBay. After refusing to be pictured
himself, Mr Bourne was secretly phofographed when he let his son
pose with the consoles. The picture was published with the headline
Dad Cashes In On Xbox Misery.

The PCC said that, while the paper was entitled to its strong
views, there was no evidence of crime or impropriety by Mr Bourne.
The infrusion into his privacy by photographing him surreptitiously
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in his own home was out of proportion to any conceivable public
interest in publishing his piciure. The complaint was upheld. [Eourne

v Suntiey Merowry: Report 72, &)

Gratuitous humiliation: Proportionality was the key to compliance
when iwo newspapers reported on an affair between an arisiocrat's
wife — who it later emerged suffered from mental illness — and a
former prisoner. One story breached the Code, the other did not.

winner's wish for ne publicity, unless thers is a public'interestin publicaﬁon,
The sheer scale of the win is'not; itself, & justification; Publications should
beware of seeking information ‘about such winners by any means which
might breach the Code - such as harassment. : :

The Daily Mail account — headlined The Aristocrat’s Wife, The
Jobless Jailbird And The ‘Lady Chetierley’ Aifair That Put Her
Marriage Under Threst — was based on information from the
girliriend of the man involved. li spoke of texi messages and
revealed .where sexual encouniers had faken place. Bui the
newspaper deliberately omitted more intimate details about the
retationship. A second siory was published in the News of the
World, based on the confessions of the adulterous boyfriend himseli, ‘
under the headline Lady Mucky Wanted Me Rough And Ready 1t The panel

i

Winners who opt for publicity are siill protecied by the Code. They are
entiiled to expect journalists fo'take care not fo publish inaccurate material
about #iem, or-harass them. Thelr privacy is protected by Clause 3 —
although'the PCC would take into accolint Whethersimilarmateﬁal had
been put into the. public domain with #he winners consent.

% \luina:fahm winners: Thfe very young, or old; or the sick ozf rece.ntly included intimate details of sexual activily colour code
"?’Ba‘@d njayl make partscuiarly 900d copy. b‘f'i they are sf;\ll enfilled 1o In each case, the PCC said the key issue was the balance of one 10 whattre
sirong protection under the Code — regardiess of the sums involved.. Code says

person’s freedom of expression versus anocther person’s right fo
privacy. In the Meail, the girlfriend’s right to give her side of the story
had been maintained, without including "humiliating and graiuifously

4 Rewards and inducements: Offering rewsards fo people fo identify

anonymous lotiery winners is banned. unless it is in the public interest; The gdﬂors need

PLC aiso bars journalists ﬁqm seeking information from Camelot staff intrusive detail” about the wife. The complaint of an intrusion inio ;ﬁ:;‘;elves
which would bresch the duty of confidence fo the winners under the lofiery privacy was therefore not upheld. (4 woman v.Dally bzl Report 74, when Cade

organisers licence. ; G : F = 2607), issues arise

However ‘the  News of the World story. failed “the PCC {7 Brefings

. . L o on specific
proporfionality test. The Commission ruled ihat the public interest ‘areas where
invoived in exposing adultery. by someone who had married into an ;“;ﬁfsde

aristocratic family was insufficient to justify the level of inimate detall
that had been given. (4 woman v News of the World: Report 74,
20071

A similar test of gratuifous humiliation;was: applied when two
newspapers published images that had led o the suspension of &
woman teacher.at a milifary.college. The explicit photographs had
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KEY RULINGS

s pitarg v Manchester Evening News {Report 55, 2001).

o Shaciesn ME v Mall on Sunday (Report 72, 2008,

& Rowling v Delly Mirror (Repurl 72, 2008y,

w Rowling v Maill on Suntay Scoifish Edition, Dgily Mirror, Daily
Reoord (Report 77, 2008},

& Fdmongs v The Mall on Sundey (Repori 72; 2008},

= Fiding v The Independent (Report 73, 20061

w Sharh v Ths Sun (Report 75, 20070

liand v The Msil on Sunday (Report B8, 2005}

2 Oog w Mows oF the World iReport 74, 2007

« Wis Dyhamite v Isiingion Gazefe (Report B3,2003).

Chariers v The Scoliish Sur (Repprt 48,1808

Y @Kf gezine (Report 52, 2000

= Was consent g:ven for pu lcatxon — forma!ly or by 1mphcatlon'? - k
M the entmement to privacy been cumpromised" For example by the
: subject courting pubhcnty o sellmg it on their own lerms?
Is the individual a public figure, or role model — and does ihe maierlal
reveal wnduct reﬂectmg on their pubhc or profess:onal status or image?
o+ Was the mformatmn already in the pubhc dcmam — wou!d itbe
reasonab e for it fo be retneved and made privaie? ;
- Did individisals photograahed without consent hava a2 reasanabie
“expe::tatlan of pmvacy” Were they out of pubuc view and engaged in.
pnvate actwﬁy”
Was publlcaﬂon in the pubhc mterest? ,
Vias the breach proportlonate fo the public mterest sewed”

&

Sie

ChHErSOn Y memi {Report T4, 2607

been sent between the feacher and her pariner, but were discovered &) ; Bt
g B FordiSoott v ,«)ai}'y Kaif | QF bfaga/ma {Report B2, 20007,

by :her employers. The Daily Mirror published one piciure of the
teacher as a headshot only, and the Worksop Guardian published a
topless piciure, but duly censored fo preserve her modesty.

The PCC cleared both newspapers. it said while the publication
of-the story was legitimate, this was not sufficient io deprive the
teacher of all rights 1o privacy. The pictures themselves were intimate
and taken in the context of a relationship. By cropping the picture, the
Mirror had avoided gratuitously humiliating the teacher. (4 womian v
Elaity Bifreor, Repor? 70, 2005].

Similarly, for the Worksop Guardian 1o have.published lis piciture

I in full would have caused unnecessary embarrassment. Censoring

a Wishy'v Loadey {??:s?;puri 73 2006y
% Bherdan v The Seotlish Surn [Report 78, 20071
# . Aliason v fi Mirror (Report 37, 1808)

w- Fobsbn v Evening Sterdard (Report 42,1558;

e Popole v Soerborough Evening News (Report 77, 2008}
g and Dagenham = =

ne ¥ Sunday Mercury (Report 72
% Aowoman v Defly Mail (Report 74, 25}07},
riksop Guardian R&pm !” ’?‘f

» " Boul

it showed some respect for the woman's privacy, ensuring no breach
of the Code. (A woman v Worksop Guerdisn! 9@;}5}% 78, 2008,
The Commission has also issued guidance (&

o hensl
that those Mational Lottery winners who request anonymfty should
not be identified. The sheer scale of the sum involved could not
justify publication in the public interest.

B A iran v Wor

www sditorseode org.uk

his Clause, formulated following the death of Diana Princess of them, or alert editors directly 1o the fact that a complaint has been
\Wales, is one of the foughest and most explicit in the Code, yet received.
relatively few cases go fo adjudication. This is largely down o the As Clause 4 requires journalists — which under the Code covars

all editorial staff, including coniributors — not to persist in
guestioning, felephoning, pursuing or photographing individuals once
asked fo desist nor remain on their property when asked fo feave,
they usually comply. In most cases, the matter is resolved and no
complaini Tollows.

their doorsiep. The Commission staff will either advise complainanis Since Ociober 2009, the Code has required that journalists in
what they should say 16 journalists who they believe are harassing such situations should — if requested - identify themselves and those
they reprasent. In reality, this underwrites standard practice. 1t would
be unusial for journalists not to identify themselves to the person
they wanted to interview or photograph, unless there was a
legitimate public interest reason for not daing so.

success of informal guidance.

Compiainis, when they come - ofien via the PCC’s 24-hour
Helpline for the public (See Confact Nummbers) — are usually from
people who want the physical removal of journalists, perhaps from

KMedia serums: The PCC has been particularly effective in dealing
with media scrums, which are often the most high profile instances
of persistent pursuit, caused by particularly intense cross-media
interest in & major story.

The PCC and the Editors’ Code Commitiee have taken the lead
in “irying ‘o co-ordinate efforis to avoid this form.of - collective
harassment. The PCC agreed fo act as a clearing house for 'desist’

requests by passing’ them on: not only o print: media, but 1o
broadcasting organisations not covered by the Code. PCC advice io
journalists 1o pull out of areas affected by iragedy — such as

www editorsoode org ul
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Dunblane, Omagh and the Paddington rall disaster — is usually
heeded by press and broadcasters alike.

Often, the .PCC will, proactively, offer its services ‘io those
suddenly caught in the media spotlight. It did so, forexample, in the
Soham murder inguiry, when the killing of two schoolgirls shocked
the nation; and again in the case of the Ipswich murders, where a
serial killer preysd on :prosfitutes. 1 roufinely assists families. of
military personne! killed or wounded on active service, or.capfured.

Royal siege: Most noiably, the Commission infervened when Kate
Middieton; girlfriend of Prince William . found herself under virtual
siege’ by press and. TV cameras .when rumours were rife. of ‘an
imminent royal engagement. PCC officials were in fouch:with Ms
Middieton’s tawyers from ‘the ‘outset, offering ‘to-assist as'soon as
requested. :

That situation was defused without need for'a formal complaint.
But just ‘months.later aphotograph of Ms. Middleton in the Daily
Mirroried to a'complaint that it had been faken in circumsiances that
amounted to harassment. The PCC launched-a formal investigation
and the newspaper issued a public expression of regretfor the error
on the same day. {idididicton v Dally Miror Reporf 78, 2007}

While formal complainis are therefore rare, adjudications are even
less common. And they are often difficult-as there tends to be wide
discrepancy between the accounts of complainants and journalists
of the contact between them.

Desist means stop; However, if. it is demonsirable that the journalist
persisied, having ‘been asked to desist, then the Commission wil
usually find 2 breach of the Code, unless there is a public interest
involved. A BBC radio weather girl compiained of harassment over
a story that she was involved in a 'D-I-Y pregnancy’ with her female
pariner.

The reporier . admitted ‘making three -approaches fo the
complainant, but denied being asked on the first approach fo desist.

& on the conventions surrounding the circumStances where judges

can make comments io the press has been issued by the PCC.
1t warns that; : ;

% Judges cannot comment outside:a couriroom on any. case over which they
are presiding; of have presided. or discuss any decision fhey have made, or
any-sentence they-have imposed. :

-4 They arg equally prohibiied from cominenting on or discussing other
judges” declsions: s

The PCC advises that as there are nocircumstances in which judges can
speak to the press about such matiers, there.is a risk that approaches fo
them, or.their family, by reporiers couid breach Clatuse 4 (Harassment) of:the

Code,

The PCC suggesis edifors shouid m‘ékeSure thattheir staff — and any
freslance’ contribuiors == are aware of the issuies this sort of approach fo
judges could raise under the Code. :

On the second approach, via the BBC, the reporter was assured by
an official — acfing on the woman's insfructions — thaf the presenter
did not wish fo speak.

The newspaper admitted making a direct approach to the
complainant herself the naxt day. The PCC, in this case, accepted
the BBC's representation as a request to desist, ' which made the
third ‘approach a breach. The complaint was upheld. 14 Wesnal 3
aws of the World: Reporf BgI60, 2002].

The PCC also found against a Sunday newspaper, which — after
twice being foid a young woman did not want to be coniacted — then
approached her with‘an offer fo write a column, and followed up with
another visit from a reporier and phofographer. While the newspaper
may not have been acting in badfaith, it was inbreach. [Seire v Azl
o Sunday; Report B4, 20071},

Even. without:'a 'request . to: desist, ‘repeated unwelcome
approaches could be against the spirif of the Code and amount {o
harassmeni. A .couple whose daughier, agéd 486, -committed suicide
declined a weekly newspaper's offer {o publisha fribute, saying they.
would be in fouch if they changed theif minds.

But'the reporier, with deadline pressing; called fourtimesinia few
days. The ‘PCC said ‘coimmonsense ‘should “have dictated that
repeaied calls in a short time to recently-bereaved parents were
inappropriate. The complaint was upheld. (¥imtile v Buiie Herald:
Report 53, 200

7i

Time Himijt: A desist request does not last forever. The passage of
time may lessen ithe risk of harassment. Circumstances can alter,
sometimes rapidly, and 'a fresh approach may then be legitimaig.
There can be no set formula for deciding this: These are difficuii
judgment calls for journalists and the Commission assesses sach
case on merit, But it would normally require editors {0 show
reasonable grounds, such as amaterial change in circumstances, for
a renewed approach.

Kimberly Fortier (Quinn) complained that a piciure faken of her
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in August 2004 walking with her son in Los Angeles and published
in the Sunday Mirror breached a ‘desist’ request issued by her
lawyers ten days before, when the siory broke of her affair with the
then Home Secretary, David Blunketi.

The complaint was rejected. The PCC said it was artificial not fo
recognise fhat siluations change. There had been major
developments in the story, since the desist request had been made,
including ihe revelation that Ms Fortier had coniacted Mr Blunketi to
end the relationship. The picture was taken in a public place, without
physica! infimidation and — while Ms Fortier denied being & public
figure — her relationship with a senior politician had been put inio the
public domain, without complaint. {Forfier v Sundey Mirror Reporl

Similar issuss arose when Greater Manchester Police compiained
thai the Daily Telegraph had breached a reguest not fo approach
gither the family of ten-year-old Jordon Lyons, who drowned in a
pond, or two Police Community Support Officers who had arrived at
the scene soon after, bui did not enter the water o rescue him.

The PCC accepted that following the police ‘desist. request, the
story had moved on as it had been highlighted by Opposition jeader
David Cameron in a speech to his pariy’'s annual conference. fi said
the - newspapers approach ~had “been -proportionate fo that
development and the complaint was rejecied. {Gresier Manchesier
Folice v Dajly Telegraph, Report 17, 2008},

Approashing judges: The PCC has highlighted the problems of
approaching members.of the judiciary for comment on cases. Ina
Guidance Note, the Commission warns that because judges are not
allowed fo speak aboul cases pulside court, approaches fo themor
iheir families could.lead fo complaints of harassment. (See Briefing
panel; iclery and g

Other sources: The Code puts the onug on editors io lake care fo
ensure that the rules are observed not only by their own staff, but
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© Wimble v Bucks Herafd (Report 3, 2001).

= Fortier v Subday Mirror{Report 68/69, 2004.5).

» Crpater Manchester Police v Dally Telegraph. [Report 77,
2608],

& Prince Willer v DK Megazing (Report 52, 2000).

- Justn‘" ed in the publf snterest or by ch edkcurcumsiances -

e Was 2 requesi for ldanhﬁsatmﬁ - mp lad w;th” 1 not was there a
pubhc interest reason for not domg : k’7

« Did non-staff conl butors ‘compty? -

= Was there 2 public interesi? :

also by their contributors, such'as agencies. That responsibility is
underiined here. Pictures ‘and stories. from freelance contributors
obtained by harassment would.not comply with the Code.

If-a complaint arose, the PCC would expect an edifor fo show how
reasonable care ‘had-been taken 1o ensure that-such material
complied “with -the *Code.  Extra checks -might ‘be ‘advisable, for
example; when taking potentially sensitive material from previously
uniried sources, such as ‘citizen journalists’.

The public interest: I would be possible to claim that a degree of
harassment — such as ‘persistent ‘questioning ‘and pursuit — 'ig
necessary in.the public interest. {n such cases, the Commission
would normally expect that the:-harassment was not disproportionate
o the public interest.involved.

A magazine that published pictures of ‘Prince William on an
adventure break in ‘South America claimed they were in the public
interest as they showed him being groomed for kingship. The PCC
rejected any notion that the public interest 'was served. (FPrince

‘ Witliar v ORI Magazine: Report 52, 2000}

dirror (Raport 75, 20
1 v News of ithe Worls (Report

e Swire v Ml on Sunday (Report 54, 2
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Sense and sensitivity

ournalism is an occupation conducted on the froni tine of life and, a balance has o be siruck. The key, as expressed by the Code, lies
'J f0o often, of death. But while iragedy and suffering may go with in making inquiries with Sympathy and discretion and in publishing
ihe journalistic territory, insensitivity for its victims should not. The sensitively.
Code's sfriciures on intrusion into grief or shock are designed to That does not mean newspapers should not publish sensifive
protect those viciims at their most vulnerable moments. material; it means that they should not do so insensitively. Nor does

Newspapers have a job to do at such iimes and most do it well. it amount 1o & ban on covering tragic siories unless all parties
it is a-myth that approaches by the press.are inherently inirusive. consent; as the PCC made clear in an adjudication in 2005 when it
Reporters making inquiries sensitively are often welcomed by the gave examples of some of the elemenis likely to constiiute & lack of
bereaved, who see an obituary or siory as:a final public memorial, sensiiivity in publication..They were:
and they would prefer ihe facts to be given first-hand. &

The use of gratuifously gory information in pictures or stories at
Also, as deaths are a matter of public record, the information is a time of grief:

in the public domain and newspapers have a right o publish. Again,

Unnecessarily ridiculing the manner of death;

« - Publishing a picture showing the subjeci engaged in obviously
private, or einbarrassing, activity.

The Commission was adjudicating in a case where a picture of a
woman missing in the 2004 tsunami appeared in a national tabioid
against her family's wishes. The fathers request thaf no photograph
of “his daughter: be 'used was: not passed on, ‘due fo a
miscommunication, and:an image from a website was published.

While regretting the japse in‘communications, the PCC ruled that
publication of ‘an ‘innocuous: image ~ oblained from a public
resource such as the infernet — of someone caught up in 8uch a
shocking event was not insensitive. (7he familvof Alice Claypuols v
Dy Mirror, Report 11, 2005);

werw. editoresodeorg Uk

MOD100036638


http://www.ed5torscode.org

For Distribution to CPs

in a similar case, 2 widow complained about an evening
newspaper's coverage “after -her husband was killed in a boat
disaster. One story, headlined Shatiered Lives And Lost Dreams,
projecied the feelings of \her two-year-old son. Another ~— using
information ‘and.'a -picture .of .mother and son supplied by the
grandparents — revealed against her expressed wishes thal she had
since given birth to a daughter. The PCC, while sympathising with the
widow’s' distress, felt the newspaper's attempis ‘fo illusirate the
human cconsequences of fragedy were not inherently insensitive.
Although the widow had hotwanted publicity for the birth of her baby,
there were competing rights of others o speak{othe media, and for
the public to receive information, Grady v Evening Courier Hellax,
Faport 7.3 2006,

Breaking the news: The Commission has upheld a newspaper's
right 10 publish a story as soon as'the death'is confirmed, but not
before. The PCC sees it as no pari of ‘the journalist's role fo inform
close relatives of friends of the death.

Aicomplaint from'a mother who read about her daughter's death
- -ahead of positive identification — in a story ‘headlined ‘Body-in-
Bath Probe was upheld. The mother had still been hoping it was not
her daughter.‘The Commission:said the newspaper should have
chegked that the family knew before publishing: ¢ Ciiver v Menchester
g Mews: FHepori 43 5588,

The PCC upheld a similar.complaint from parenis. whose first
intimation that their missing son was dead came from a reporter.

(MeKeown v Newoasiie Evening Chiopicie: Report 40, 1887)

But, ‘while ‘expressing 'sympathy, 'the Commission rejected a
complaintirom & widow whose hushand's tragic death wasteported
the'same day, before his parents knew or the facts were established.
The PCC said the sfory, which presenied some details of the incident
as conjecture, was otherwise a siralght-forward report of the death
of a leading local figure. { Thaorn# Bapori 55,

Mews ghd &

personal matier and it was insensitive to name him or the dead chiid.
The PCC agreed that the public interest would have been served
just as well without naming the family and upheid the complaint.
LA oouple v Bt

Fublic

ar Mews. Report 81, 2002}, (See aiso Section Six,

Photography at funerals withoul conseni usually involves a
balance of sensifjvity versus publication in the public interest. But a
Sunday paper’s picture of a boy of 14 at the funeral of his father, an
asylum seeker who kitled himself in a detention centre, raised wider
issues. The story, headlined The Ultimate Sacrifice, included a
CCTY image of the father at the detention centre with a sheet fied
around his neck; and an extract from a suicide note — addressed fo,
and featuring, the son. The CCTV pictures had been shown at the
inguest, but the boy had been unaware of them.

His solicitors claimed this was unnecessarily infrusive and
amounted o ‘excessive detail’ of the suicide method under Clause
5. Also, the Tuneral picture was faken without proper consent when
the boy had a reasonable expectation of privacy (Clzuse 3); affecied
his welfare as’'a chiid; and was published only because of his
association with his father (Clzuse 8).

The lawyers said the boy should expect 2 suicide note addressed
{o°him io be private: any public interest in the story could have been
served by omitting his name and the pictures.

The .complaint ‘was rejected on 2!l counts, The PCC said the
sensitivity rule’ did not’ provide. automatic anonymity for. those
affected by fragedy, especially where they were ‘ceniral fo it. The
story. had iegitimate ‘public interest and:the CCTY piciures were
relevant -because -of the inquest and raised ‘no issues-under-the
‘excessive detail’ rules: While the funeral piciure was taken without

formal consent, the Commission accepied that that newspaper had
not:known:this:and relied:on the fact that it had -been:published
elsewhere. ‘An.offer o delete it from the file‘'was 2 proportionaie
response.. (4 boy v The Sundey Times, Beport 74, 2007}

It also ruled that a newspaper that broke the news to neighbours
of the death of a toddler through meningitis did not breach the Code.
1 was an imporiant matier of public health and legitimate for a paper
o seek comment from Jocal people who were not relatives of the
child. fiaue v Derby Evening Telegraph: Beport 42, 1997).

y detail [See glst Feporting Suicide,
hefpw): A magazine that staged a mock-up of a murder scene and
published the picture — with a ‘headshot of -the victim — on the
anniversary of the death trampled through both the ‘sensitivity’ and
accuracy rules. it was pot:made clear that the picture of 2 female
body . wrapped :in bin :liners,; which: caused much disiress, was
actually a reconstruction; based on the court reporis of ‘the murder.
The ‘PCC..condemned the magazine’s: “cavalier'. approach®;
aggravated by the timing ‘of publication;, which had shown a fotal
disregard for the victim's family (Boper v Ohat magazine Repird
76, 2007).

A-woman claimed & local newspaper’s story about her brother's
death-following a collapse at home — headlined Starving Pet Staris
7o Devour Pensioner — was distressing. and sensationalist. The
PCC agreed, rejecting the editor's claim that the story was handled
sympathetically [ ¥eoman v Bhondde Lsader, Feport 55, 200450 1
ruled that the story was not sufficiently sensitive, bearing in mind
that it was published immediaiely afier the death and neither.the
funeral nor the inquest had faken place. The complaint was upheld
- gs was a similar case in which parents complained about ‘crue!’

's "guts hanging out" ina reporton his death.

references ip their son's
The -editor regretted the ‘excessive defall. iHarvey v Rochdele
Uhserver Fepord 48, 18881

The Commission ruled that it was not necessary to identify 2
father who twice in two years lost @ newborn baby at the same
maternity unit. The man, who had also lost his previous partner in the
earlier fragedy, agreed there was a public interest in apparent
problems at the hospital, buit believed the second baby death was a

wwew od tursdode org.uk

By contrast, the funeral of TV personality Carol Smillie’s mother
was not a public event and a Sunday newspaper's prominent
coverage of it was an infrusion, the Commission ruled. The paper's
photographers had been asked to leave the funeral, but ran a three-
page story using a freelance’s pictures taken with.a long lens at the
cremalorium, The PCC said the newspaper knew it was a time of
grief and that photographers were unwelcome. The prominence
given fo the article added fo ifs insensitivity and the resuli was a

breach of the Code. {Smiillie v Suntisy Mal Report 80, 20060

Humeorous or insensitive reports: Although the Code does not
cover the privacy of the dead, & critical obltuary in the British Medical
Journal, describing a doctor as "the greatest snake-oil salesman of
his age”, brought a complaint from the man's family. The PCC said
it was not unacceptable to publish crificisms of the dead — but that
the sensitivity of the family had fo be faken into accouni. No
adjudication was necessary as the editor offered io publish an
apd!ogy for the distress caused, {Keliher v British Medice] Journal
Repbrt 63, 2005).

A magazine which ran a jokey student guide fo suicide feli foui of
the Code when it referred flippantly fo fwo unconnected student
deaths, one of which happened oniy months earlier. The PCC ruled
that for the two tragedies io be freated with graiuiious humour was
a serious breach of the Code. {#ispuk and Gibson v FHM: Report
48, 18688;

Timing: While timing .can add to the insensitivity, each casg is
decided on the circumstances. The PCC has upheld a claim:of
insensitive publication more than a year afier the death,

REPORTING SUICIDE

The rule introduced in 2006 1Ses Brisfing) requiring cafe io be taken
{0 2void 'excessive detail’ of suicide methods followed a powerful
submission by the Samaritans io the Code Committee highlighting

www ettitorscode org.uk
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the risk of imitative acts. In fact, it codified a practice already followed
by many editors.

{t. meant, for example, that while it might be perfectly proper io
report that death was caused by an overdose of Paracetamol, it
would probably be excessive fo state the number of iablets used.
Exceptions .could be ‘made if ‘editors could demonsirate that
publication was in‘the public interest.

As the aim is 1o avoid copycat acts, the rule would — under the
spirit of the Code ~— apply fo reporting attempted suicide and o any
arficie appearing to glamorise suicide. The PCC has indicated it will
accept complaints from third parttes as well as from close families
or friends.

Teugher than the law: The' Commission used its first adjudication
under:the new sub-clause fo make clear that, while newspapers
were ‘entitied to report on proceedings such asinquests, the Code’s
requirements were over.and above those allowed by the law. It ruled
that newspaper reporis of @n-inquest into the death of a teacher
who had electrocuted himself coniained too much detail about the
method;

“Inquests are held in ‘public and newspapers:are free.fo report
their proceedings,” said the PCC, “but o abide by the terms .of the
Code — which 'sets out standards ~over and :above ‘the legal
framework — the papers should on this occasion have been less
specific about the method used.” {4 woman
Report 16, 2007

in that case, the complainant was the dead man’s widow. But
consent from a relative would not necessarily absolve edifors from
responsibility under the ‘excessive detail’ rule. The PCC accepied a
third party complaini that a magazine article contained foo much
detail, even though it was written by the sister of a man who had
taken his own iife. The case was resolved without going o
adjudication. (Srown v She megaring. FRepor? T7, 2008,

v Wigan Evenfhy Post

Graphic images: Photographs depicting the act of suicide would
not confravene the rules requiring sensitivity in publication, if they
involved only subjective matiers of taste, which are outside the Code.
But risks of a breach could arise if the pictures broke the news of the
death to the families; or contained excessive detail of the method
used; or could be taken fo glamorise suicide.

In 2008, before the iniroduction of the ‘excessive detail’ clause,
three newspapers published pictures of 2 woman who threw herself
from the fourth fioor of a London hote! in'front of @ crowd gathered
below. The PCC ruled that the simple fact of publishing pictures of
what was a pubiic incident did not, in itself, constitute a failure to be
sensitive. ;

“That did not mean the press wasfree {o publish the pichuresinan
insensitive manner.— for example, by making light of the incident,
publishing unnecassarily explicit details, or presenting the images in
a gratuitously graphic way. The newspapers had not done that, and
the ‘complainis were not upheld {Palombe v The Sun Report 72,

deport 72, 2006

The PCC-accepted ccmp!aints from the Scottish NHS ‘that
graphic images of -a girl involved in a suicide atiempt in Germany,
published by fwo UK iabloids, would have encouraged copycat acls:
The complaints were resolved without going 1o adjudication. {Choose
s v The Sure Beport 77, 2008}, (Choose Life v Datly Star;

77 P08
Graphic imagery of another kind was the subject of & complaint
by Mrs Madeleine Moon MP representing relatives of young people
who hanged themselves in a spate of suicides in and around her
constituency in Bridgend, South Wales (Ses aiss Fage 41} She
claimed a Sunday paper's preseniation in May 2008 of an otherwise
palanced and wel-researched piece was insensitive and could have
encouraged copycat cases in that it showed photographs of those
who had died juxtaposed with a large piciure of a noose under the
headline Death Valleys. The newspaper, while accepting that

soort
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balanced and based on information already in the public domain.
But the PCC said that, while articles investigating the patiern of

+-Digl journalists break the news of the death fo close relafives?
+ Were insensitive and unnecessary details published about the death?
= Were photographs taken at a private funeral without consent?
+ Were humarous or insensitive obituaries or feporis of death published?
+ Were the detalls of the method used fo commit suicide excesswe'?
‘ = Was the coverage likely to glamorise Suicide?

suicides are usually acceptable, this “eniirely gratuitous” guide stated
explicitly & number of options about how and where fo aftempt
suicide. lt was clearly excessive in the context.

Also, the light-hearted presentation of the pisce couid have
glamorised suicide for some people, thus further breaching the
Code, which is designed ic minimise the risk of imitative acis.

relatives might have been upset, said the whole point of the
presentation was to highlight the apparent happiness of the young
people with the harsh reality of what they had done, and had
dramatically porirayed thaf without glamorising suicide.

The PCC ruled that, given the massive national and internationa!
coverage identifying hanging as a common feature of the deaths,
the use of the noose picture to depict a serious and sensitive article

(Chooss Life v Dally Sport, Report 77, 2008)

MGE
Al

WEY BUL

was not excessive detail, and was not insensitive within the Code. hd The pane!
The complaint was not upheld. ¢ Amany Chet magaz| cofour coge
However, the Commission acknowledged that the pictures would ¥ Yeoman v Rhondoe Leader (R éﬂ% What the
oh ode says

“be an upseiting and stark reminder fo the families about how their
relatives had died”, and regrefied the distress caused. The PCCalso
drew attention {0 a privale advisory noté it had issued alerting editors

o B cougle v

& Aboyy The :»wz(fgy

editors need

to a request from. some of the families that photographs of their & Srvillie v Sunday Mail {%f“f’*‘ 50, 2009/. iﬁ:;';ewes
relatives should not be used in future stories about Bridgend. /Moo = Kelliher v British Medical Journal (Report 63, 2003; when Code

KiFy Sundiy Times, Report 78, 2008},

s Wapuk and Gibson v FHM (Repori 48, 185
s B womar v Wigan Evening Post (Report 78

, 20075,

issues arise

% Briefings

i : pa ; i on specific
Glamorising suicide: The PCC takes a dim view of reporis that «  Brown v She magezing {Reporl 77, 2008 area‘; Wwhere
trivialise tragedy and has made clear that they can breach the rules v Palomba v The Sun (Report 72, 2008), L’ﬁ,ﬁ;’s"e

requiring sensitive -publication. However,- when ‘the Daily :Spori
published & list fo Britain's'most popular suicide *hotspois’, headlined
The Top Yourself 10, the Commission ruied that it had breached the
rules on excessive defail. A Scottish WHS official complained that
vulnerable people might be encouraged fo visit the places shown
and take their own lives. The newspaper claimedthe article was fair,

e

L

Paiombe v Bvening Stenderd (Report 72,2008,
Feteiin.v The Tines (Repert 72, 2006],

e Choose Life'y The Sun {Report 77, 2008}
Chopse ey Daily Star (Report 77 2008),

v Daily Sport {(Report 77, 2008).
WMuoon MP v.Sunday Times (Report 78,2008},

&

# Choose Life

i
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paisonzng mcreaseﬁ 1 % m the week aﬁer riwas featured in aTV drama
In 200

,;faced wsth rea\ evadence ihat over—exphcxi reportmg cauld !ead fu

' t:cpybai cases, ihe Code Cammittee mtroduced a new sub-clause; When B o, W’th'” the 5p int m‘ the Cod:e most qovenage of thzs sori Would agam mk
reporivng suipide, cale should take i0 avoid excesswe detall of the meﬁmd : bre ach . ng the B cessrve detar r rul e ‘ it :
used. S0 editors facs a twin tost thay must boih pubhsh wzth sensm\nty and pass;b[e arens where editors m.ghg wluntaﬁly mmgata e effegts of

waid excesswe detaﬂ ”é%ee Proe

: iegmmate pubhclty mc!ude ;
< Heloline numbers: When reporfing the Bndgend deaths, many newspapers :
vduntartly pubhshed contact details of chantles that work with peop!e with

e ?&F&@%ﬁ%ﬁ% ﬁygmm . z@

A series o more than 20 suicides of young people inand round Bndgend in . suicidai faelings. This was widely welcomed as directing those mostatrisk—
SOUf.h Waies bhrust allihis IntO ihe SDOﬂlgh’E Some POllthlanS pOIlCB and o : espgma“y vu!nerab]e young peop]e gkt m{o the arms of ﬂ'mse who cou]d offer
parents blamed medxa specilation about possible links. between the deaths = e them most help.

for pcssxb!y friggering ajer cases. . Repubiu:atton of photooraphs: Each new death oﬁen prompted reprinting
A PCC survey reveslad a ommplex web of public anxieties in Bndgend that o ofl xmages of others who had taken thelr own iite, addmg fo rammes dxstress

 pfien went far beyond the scope of press self-regulation; embracing conoerns Sometimes [ might be necessary, others not:
about broadoasters ahd foreign media, and sometimes involving wider societal - » Publications of phatographs w;thout family consent: Usnng puciures
issues, These apart, the piciure that emerged wes less & case of repeated supphed by friends or om social networking sites, mthout ihe close fami s

‘ individual breaches of the Cods, ihan“a cumulaﬂve figsaw effect of colleciive consent can cause unlntentzonal distress,

media actwlty wh;ch became a pmblem only when: the mdw!dual pleces were
put iogether ;

While the Code coversd many pubhc ooncems itweas clear that others | 1
might be more appropriately - and aﬁecnvefy— addressed not by over- Zithy et o ain aielee aay GlHenes v
prescriptive rules but by editors modifying their activities voluniarily .

wwrw editorsoode org.ul

he Code goes to excepiional lengihs io safeguard children by In the majority of cases, children under 16 cannot be approached at
raising the thresholds on disclosure and defining tightly the school, or photographed or inferviewed about their own or anoiher child's
circumstances in which press coverage would be legitimate. welfars, or offered payment unless consent is forthcoming from the

suitable responsible authority, be it the parent, guardian, sehool, or other
responsible aduli.

The welfare of the child includes the effect publication might have.
A complaint from an asylum seeker who had been given two homes
to accommodate his 15 children was ‘upheld afier a newspaper
interviewsd and identified some of them,

The PCC said the article was likely to provoke a strong reaction
in readers, which might affect the children’s welfare. (Kenews v
Sunday Meroury: Report 80, 20605

For the most part, this applies up fo the age of 16 — but the
requirement that they should be free from unnecessary intrusion at
school provides a measure of protection info the sixth-form.

Questions of consent: The press has to establish which is the
competent authority {o grant consent in each case. A photograph
taken of a boy on school properiy broke the rules sven though his
mother had approved it. The school authorities had not been asked
{Breopn High School v Brecen and Readnor Express, Reporf &
2002,

Similarly, a newspaper’s "informal” approaches o pupils on their
way to 2 school where there had besn suicide attempts were Tuled
& a.breach, (Black v Bedlordshire on Bbnday: Report 43, 7958

Whern a Scoitish weekly. néwspaper: published’ a schoolgirl's
mobiie phone video 'of unruly cless-mates. the school complained
that.no. consent had been sought. The newspaper claimed it was in

www ediforscode orguk
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s inac:curacy
Or current ca e PCC nanses tha compiamt W|ih the editor v

; requesi that It be resalved by 8 rinted correcfion. Such comp amts are

a usuaiiy feso)ved or dlsproved

i

: PCC lnvest{gation

Lack nf baianse, Compiamants suggest reports‘hnghhght ’che prosecutmn -
case, wuth madequate space given to elther the defence case oran
acqutﬁai verdlct No. cumplami has been of su‘r’f ¢ "ent aravity to warrani a

The PCC decided that while the father had not actively consented
to the picture, he and his daughter were making anti-social gestures
at a major sporting event in front of the mass media, it was not
unreasonable to assume he was unconcerned about publication.
Consent was therefore implied. The complaint was rejected. /Duigley
v Zoo megszine: Feport T3, 2008)

Payment to children: Even where consent is forthcoming, there
could be pitfalls — especially if money is involved. The Code puts an
obligation on ihe press not to make paymenis fo minors — or their
parents - unless it is clearly in the.child’s inferest.

Technically, this could mean that a payment fo an unscrupulous or
greedy parent, if it were demonstrably not in the child's interest,
would be a breach.

Children of the famous: The rules apply equally to children of
parents. from all walks of life. The rule that made i & breach for &
15-year-old Accringion boy fo be approached by a reporter at school
{Livesey v Accrington Observet.and Times: Report 30, 1995 — sse
note in margin) was used fo protect Princes William and Harry at
Eton.

While the Princes are public figures in their .own right — and
therefore must expect appropriate publicity ~—the same is not rue
of the children of ‘most other ‘public figures, who are entitled to
normail levels of privacy.

The Code therefore stipulates that the celebrity or noioriely of the
parent cannot be a sole justification. for publishing details of the
private lives of children.

Tony and Cherie Blair complainad -about. a siory coniaining
allegations  that their daughter Kathryn 'was receiving special
ireatment by obtaining a place in an elite school, The PCC said there

was no -public interest in making Kathryn the ‘cenirs of the siory,
parficularly as no misdemeancur had been proved. (Blafe v Mal on
Sunday: Repart 47, 1888}

the public interest to demonstrate poor supervision of the pupils, all
of whom were over 16.

The PCC agreed it was Jegitimate to use the video material fo
spotiight classroom conditions ~— but it was not necessary fo identify
the pupils. It upheld the complaint against the weskly newspaper,
but rejecied complaints against two national tabloids that had used
the material without identifying the students. (Baddis v Hamilfon
Adveriiser, Report 75, 2007} (Gadtls v Seottish Dally Mirror; Report
75, 2007 (Gaddis v Scoltish Sun; Report 75,.4007),

There was no question of .parental conseni when-a fopless
photograph of 2 14-year-old girl appeared-in a lad’s magazine's
gallery of mobile phone shots sentin by readers. The magazine's
defence that'the girl. jooked oider.and that they believed her fo be
living with the person who submitted the picture, did notimpress the
PCC. it said the magazine had not faken adequate care fo esiablish
the provenance of the phoiograph or whether it was appropriate fo
publish it. (4 cougie v FHM megazine! Report 75, 2007

Aocal newspaper fellinic & similar trap when it publicised a
charity event while relying solely on information from the fundraiser.
11 pictured 2 16-year-old boy and a'girl of 14, saying they were both
sericusly ill and that the girl suffered from a muscle-wasting disease.

But the girl's mother said the ‘paper had ignored her request fo
contact -her ‘prior: o ‘publication. in fact, ‘her daughier was not
seriously il and was only giving moral support fo the boy, who was
her cousin. The PCC upheld her complaints of infrusion into & child’s
privacy and inaccuracy. (A womah v Kent Messenger: Reporl 70,
2005}

Implied ‘consent: A father complained  when': Zoo -magazine
published, without cansent, a photograph of 'him and his 10-year-
oid daughter making offensive gestures on the terraces of Old
Trafford foliowing Cheisea’s defeat fo Liverpool in the FA Cup. The
father said the piciure ridiculed his daughter and shouid have been
pixillated.

www aditorsoode org ul

A story revealing that Euan Blair had applied for a place at Oxford
University was also ruled to be an unnecessary intrusion, with no
exceptional public interest. (Blair v Daflv Telegraph Report 57,
2002).

But a national tabloid’s story about former Education Secretary
Ruth Kaily sending one of her children fo a private school for pupils
with learning difficulties did pass the PCC's public interest test.

In an attempt fo conceniraie on the legitimate public debate about
& Minister removing her chiid from the state education system, the
newspaper had named Ms Kelly but not revealed the name, sex or
age of the child, nor identified his new school. The story was about
the parents — one of whom had been responsible for national
education policy — and not the child. The complaint was rejected.
{Kaify

v Dially Mirror: Regort 74, 20

Sheltared lives: The exient to which parents keep children out of
the limelight should also be taken info account. The PCC has said i
is difficult to protect any individual once they begin to acquire a public
profile in their own right.

The author J. K. Rowling had gone to great lengihs to proiect the
privacy of her eight-year-old daughter, who was nongtheless pictured
in @ magazine while on a private beach on holiday. The complaint
was upheld because the unsolicited publicity would affect the child’s
welfare and the picture was pubfished only because of the fame of
her mother, (Rowiing ¥ UK Magazine: Report 55, 2007).

Pictures which do not need consent: However, not all pictures of
childrér need consent — only those that involve the welfare of the
child; or which are faken in a privaie place. The PCC hag ruled that
mere publication of & child's image cannot breach the Code when it
is taken in .2 public ‘place and Is: unaccompanied by any. private
details or material thal might embarrass or inconverience the child,
which is particularly unlikely in the case of babies or very young
children.

www sditarscode.arg.uk
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& Could the inferview or phatograph mvolve or affect a child’s welfare’?

 school?
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A magazine picture of a loddler in a pushchair in a public street
was acceplable as jt was an innocuous image, ‘devoid of personal
defalls other than a forename. Lonald v Helio msgazine: Report
52, 2000}

Court reports: The PCC has ruled that the privacy of children is an
area where the Code’s consirainis: may be tighter than -those
imposed by law. 1i upheld:a complaint from 2 woman whose
evidence in open court menfioning the mental health problerﬁs of
her schoolboy son were reporied in the local newspaper. (4 worian
v Hagtings and 81 Lepnerd’s Observer; Report 41, 1858}

However, the Commission did not believe any such consiraints
were -appropriate when ‘dealing with a Scotish tabloid’s story of 'a
teenager convicled :of ‘taking -his father's -powerful “car -without
permission and driving it the wrong way down a one-way streetin a
residential ‘area. Under Scotiish law, even though the offence was
commitied when he was 15, the press was free to name the boy
once he was 16.

His father,-a prominent businessman,. complained: that. this
breached Clause 6 — which includes protection for children of the

is the child under 16 or still at school? I so Cloocd & applies.
It so. consent will be nesded. :
Has consent been gwen by the apprapnate respons;ble aduli oF

Isa payment to elther a child or parentslguardcan in ’che chﬂd’
Interest?

Isthere a Justific catuon for publication ather than the fame etc of
parents or guard;ans‘?

is there an exceptmnal public interest in publication? No such defence
has yet succeeded: ; o

If children in sex cases, including defendants, are protected
from identification under the Code. An essential elementis iis
insisience on a common formula fo.end ’jigsaw ideniification’ —
which can occur if media organisations observe in different ways
the law intended to profect the anonymity of incest viclims.
Although the faw prohibits identification of any alleged victim of
a sex offence, it leaves the method unspecified. In incest cases,
the media is faced with a choice. ‘if can describe the oifence as

famous — and Clause 9, which covers innocant relatives. But the
PCC said the Code should not shield young people from publicity
about their criminal or anti-social behaviour. )t also.ruled ‘that the
father was ceniral 1o the siory as it was his car that was used. So
there was no breach of Clause 9. {Sowter and son v Seotfish Sun:
Heaport 76, 20074

m%

phigy (Rep
r{Report |

am:&sn édveriz

Segeri 73, 2008
Livesey v Accrington Observer-and Times (Report 30, 1995 —
see nole in margin).

i3
@

Sewdter and son v Scolish Sun (Report 76, 2007
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incest, but not name the defendant, or name the defendant — but
omit the exact nature of the offence.

Untjl the formula was harmonised under the Lode — and
adopted by broadcast media organisations — there was a risk that
both approaches were used, equally validly, with the result that
when {wo accounts were read iogether the victim could be
identified.

The Code effectively removed the choice by opting for the
approach largely taken by the regional press; which meant the
defendant was named — and, i guilty, shamed — but all
references {o incest were omitted, which meant victims were noi
identified.

it is vital fo0 the working of the arrangement that nothing is said
in the report which mighi imply the family relationship between
the defendant and the child victim.

While this clause is uged principally to protect victims, it applies
equally io young defendants, 1n-1986, the Commission warned
that reporis in 2 number of newspapers about a 15-year-old boy
accused of sexual: assault had, without naming him, given
sufficient detalls fo identify him in breach of the Code,

Exceptional ‘public interest: 'As. always in cases affecling
children, the public interest would need to beexceptional to justify
identification. However, there are instances where the names of
children who have been involved in.sex cases, ‘or.are fechnical
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victims under:the law, are pui into the public domain lawfuily and
the public interest justification is included:in the Code fo cover
these.

If, for example, a courf ordered that the legal ban on'naming a
child ‘defendant convicted of & sex offence could ~— because of
the exireme seriousness of the offence - be lified, then it would
be legitimately in-the public domain and there would be a public
interest in publication.

Also, there have been occasions where fechnical victims of -a
sexusl ‘offence, such as under-age mothers in ‘a consensual
relationship; “have: put’themselves :infothe ‘public ‘domain; fo
discuss (their :problems  with ‘the ‘approval ‘of ‘their. parents ior
guardians This has happened in‘stories concerning ‘feenage
pregnancies, abortions and parenthood where examples of cases
can assist in developing public policy.

Legitimate identification: In one Northarn town identified as
having Europe’s highest incidence of ‘under-age mothers, severa!
giris told their stories to nafional newspapers ~— some in return for
payment ~— with parental consent. No complaints were received
by the PCC:

If the'identification in these circumstances met with the Code’s
other restrictions’ —such as being approved by parents and, if
paymeni was involved, being clearly in the child's interest — then
it:-would be legitimate.

«" A man v News of the World (Reporf 34, 1986 — see note in
margin).

4 Could the report lead o the identification of & chlid n
the case, mciuding g defendant'?

www.edilorsoode org ok

hospital staff The PCC ruled that while he acted in good faith and
that coverage of a {error incident included victims, the patient's well-
being was paramount. i was not-enough for the journalist fo assume
his identity was known or 1o rely on the comment of an individual

® Cases

agdjudicated
before 1996
are avaltable
in:hard-copy
formatfrom
the PCCon
application to
Tonia Mitton,
Information
and Events

g .Ioumal:sts must :deamfy ihemseives ana! o&fam perm:sswn fmm a

respons:ble sxeciive befere entermg non-pubim areas af hospitals who was clearly not a responsible executive. The complaint was

upheld. {Hutchinson v News of the Worid: Report 37, 1997},

or slmllar !Gsfiiutmns o pursae enqulr;es

*Epublic ;inieteét:eyxempﬂpn ‘mQy be a‘vaaam

he Code is at its sirictest when protecting wulnerable groups,
and never more so than when dealing with patients in hospital
or similar institutions. The clause on hospitals is rigorously enforced
and the PCC has warned that it will fake a harsh view of any
unnecessary intrusion into the privacy of those who are ill. This
tough line has resulted in very few breaches.

The reguirement on journalists to identify themselves and obtain
permission from a responsible executive fo enter-non-public areas
applies 1o -al editorial ‘staff, including: photographers. Both the
identification and 'the permission need io be clearly established.

A'journalist; who attended a London hospital. afier the Canary

Wharf terrorist bomb attack, photographed an injured victim in the
company of relatives who he thought had obtained permission from

Ag this clause covers the news-gathering process, a breach can
occur even if nothing is published as a result.

In 2002, a reporter who went to the hospital bedside of the victim
of -a .car accidenpt, without identifying himself to the relevant
authorities, was quickly sacked by his newspaper, which recognised
that the Code had been breached. Although the editor apologised fo
the complainant and no story was published, the newspaper was
rebuked for a serious breach of the Code. (Jarmings v Eastbrumn
Gazette: Feporf BYE0, 2002}

area .wouid be clear :and .would ‘cerfainly -include areas where
patienis were recelving freatment. But what i the hospital itsell .is
not 'open to the public?

A private ‘hospital, which the singer Pete Doheriy had been
ordered by & cour! {0 altend, complained that a'reporter broke the
rules by going info the grotinds and reporting 1o the reception desk,
which was a non-public area:

But the PCC ruled that as the security gate was unmanned, and

www.editorscodeorg uk
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w:fﬂz@, the Commnssron xssued c|ar:f catxons ia be borne in mmd by edeiors
when running stones about people deiamed under ihe Act

2 They are detameci in hnspitals ~—= nol prisons. The ierms ”jaﬂ“ "saﬂ“ or
“cage” would be inacolirate, satd ihe Pec ‘

> Mns’c have not as:peared hefure the x:aurts Eught ouz of ien such
. pa’aents are detamed because mentai health professmnais dek ded they :
kneeﬁed hosplta care

&

Those wha are. tietamed fatiowmg conviction have alsc been found to
bein need of ’:reatmeni and have the same nghts under the Pa’aents
Charter as other NHS users.

o

High Seauﬂty estabkshments suchas Rampton and Bfoadmoor provrde

care and ireatment. Nurses, not pnson officers, staff them.

The Commission also raised concerns about ferms such as nutter" and

*hasket case’ to descnbe people who are mentafly il — whether deta:ned
_ornot. This could creste a climate of fearor rejection, and cause distress

1o patienis and their families; by interfering with their care and freatment.

There is a strong obligation on editors under the Code fo co—operate
swn‘tly with the PCC in frying to resolve complaints,
It is'one of the Commission’s targets to reach rulings in 35 days, and
currently — with the co-operation of editors — it averages 24 days.

in practice, this means replying fo the PCCs inltial request fora
response o the complaint within seven days and then reactmg prompily,
to any new PCC questions or suggestions. of a remedy fo the dispute.

Failure to act promptly can agaravate the problem. One newspaper,
which repeatedly falled to reply to & reader whe complained that a table
in a report on currency values was fawed, similarly lost lefters from the
PCC.. ; :

in view of the pattern of lapses, the case went to adjudication, where
the PCC found the paper to be in Breach of its obligation fo co-operate
swiftly with the resclution of complaints. :

in other cases, newspapers and magazines — while denying a
complaint — have sxmpiykfyalled o provide any evidenice to support their
case. The PCC has then upheld the complaint by default = usnaliy
faking the opportunity to remind o ail editors of their responsthllltses
under the Code,

the reporfer had not atiempied fo speak fo anyone other than the
receptionist, and had not concaaled her identity, visiting the reception
area was not a breach of the Code.

Howevar, it noted with approval that the hospital had amended its
security procedures — and that the newspaper had accepted that
the preferred approach would have been by telephone. (Croft v Liafly
Ml Report 74, 2006].

Simitar institutions: The PCC has held that, in the spirit of the
Code, the vuinerability of:the patient or individual should. be taken
into account when deciding what constituies a similar insfitution.
When Cotntess Spencer was photographed at a glinic, where she
was recelving treatment for health problems, it was seen‘as 2 clear
breach (Spencerv News of the World: Report 29,1995 — see nofe
in margin).

But the Commission has ruled that a residential-home for the
elderly ‘could alse be ‘a similar institution, if 2 number of residents
needed medical supervision. 1t urged journalists to think hard before
approaching people in such establishments, especially if their state
of health made them vulnerable.: 4 man v g
Z00UR,

The public interest: While newspapers should always proceed with
caution, there are cases where otherwise proscribed action can be
justlfied in the ‘public inierest. tn 2001 the parenis-of a comaiose
woman brain-damaged by domestic violence desperaiely wanied
publicity fo expose what they saw as the-inadequale sentence on
the attacker. They invited 2 cameraman io .accompany them on a
haspital visit to photograph the pitiful plight of the victim.

The NHS Trust complained ihat ihe photographer had not sought
permission from a responsible executive. However the PCC ruled
that it was in the public inierest that the parents should be able io
demonstrate thelr disgust at the leniency of the sentence — and that
readers might not have been able to appreciate the gravity of the

www.ediiorssode.org.uk

The clause also requires that in maklng inquiries from hospitals
and similar institutions editors need to be mindful of the general
restrictions on privacy, which include specific reference io health
matiers.

& Spencer v Mews of the World (Report 29 1995 — see noie in
margin).

+ Were editorial staff in a non-public area?
4 Did they identify themselves fo a responsible
executive? The term executive was introduced to ensure

appropriste senioriy.
© Was thers a public interest in publication?

www editorscode. org.uk
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Guilt by association

his clause is designed o proiect the innocent from being caughi
Tunnecessarily in‘the publicily spotlight focused on the guilty.
Relatives or friends shouid not normally ‘be named unless they are
genuinely relevant to the siory ~—or there is reason to publish in the
public interest. ‘Child witnesses or victims of crime need special
consideration.

Complainis 'usually hinge:on genuine relevance 1o the siory or
whether there is a publicinterest in them being mentioned or whether
identification is gratuitous.

The PCC has taken 2 commonsense line. i a'relationship were
well known-and astablished in the public domain, then i ‘would-be
perverse {0 expect edilors to omit reference fo'it.

Similarly if -a parent, for exampie, publicly -accompanied the

Did relatives or friends consent to identification? Consentmight be
implied by being publicly involved or pictured with the defendant. -

- Aire they genuinsly relevant te the story? Do they have arole, elther in the

case, orthrough a blose involvement with the defendant? Could they be
personally or professionally affected by the case or ifs ouicome?

Iz mention in the public interest? Is the relationship in the public domain,
could the case affect the public Iife Of the relaiive or friend?

Is the focus propurtionate fo the involvement of relative or friend?
Has sufficient care been taken fo protect valnerable children?

public interest had been served by the story being focused so
predominantly on her. (Lacay v Eastbourne Gazeffe: Report 44,
7888).

Protecting children’s welfare: The special protection given fo
children in sub-clause 8l is a continuation of the spirit of the Clause
8 provisions and amounis {0 a duty of care aimed at preventing them
from becoming further damaged, or their welifare affected, by their
innocent involvement as witnesses or victims of crime.

A focal newspaper, which named a 12-year-old witness fo an
attempted kidnap, breached the Code — even though i believed the
girl's mother had authorised the disclosure. The mother said she had
not realised that the reporier’s telephone cali was aninterview or
what would be published. The PCC ruled that the newspaper had
not paid sufficient regard to the girl's vuinerability. (Hafl v Essibourne
Arpus; Report SY60, 2002,

Legal freedom: The Code is: clear (8ii) that this alone:should not
affect the ‘right 1o ‘report legal’ proceedings: However, in-cases
involving the identification .of children or victims :of sex crimes, the

Code's requirements may be stiffer than those in'law. {See Clause
B: Childrern and Cleuse 11, Victims of Sexusl Assaift).

accused person 10 couri or made public sialements on the case, that
wouild add genuine relevance.

Tone and proportion; However, the Comrmission would also fake
account of the tone of the ariicle — how much the story focused on
the relationship — and whether that was ‘relevant or in the public
interest.

A‘complaint from a councilior, named in a report when his son was
arresied for bootlegging, was rejected, The PCC decided the simple
factual identification of an important community figure did not breach

woia v Delly Expres ot A0, 19875

Likewise, Mrs Ann Gloag, widely known as {he ‘owner of -a
Scottish castie, objected when she was named in stories reporting
her son-in-law’s arrest for allegedly assaulfing her daughter Buithe
daughter lived at the castle - and the accused husband had been
banned from it as part of the ball conditions.

The PCC said Mrs Gloag’s relevance to the sfory had been
astablished by her ownership of the castle named in the court
papers. Being related 0 the accused did not give her rights io
anonymity ‘that would otherwise nol exist. (Gicey v Perfhehire
Achertiser; Report 78, 2007}

But another case, where a front-page repori named and pictured
a councillor whose ‘son was accused of a serious drink-driving
offence, was upheld. While the PCC accepted thers was a public
interest in naming the councillor, because of her local prominence
and the fact that she had atiended court with her son, it ruled that no

v editorsoonde.org uk
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Undercover, or underhand?

Consideration of the public’interest, a core theme through much
of the Code, is seidom more imporfant than here. There is ofien
a fine line to be drawn: at the ‘point.where- genuine inyestigative
journalism ceases and infrusive reporiing begins. The public interest
is crucial in judging whether the ends justify the means and deciding
whether undercover was merely underhand.

The speed of technological innovation ‘puts this area constantly
into the public spotlight, with ‘concerns over the misuse of ‘private
daia and the use of inquiry.agents or.others o circumvent the Code
—and the faw.

. “p‘ublic fhtérast éxem‘ ioh may be av lable: ‘

the provenance of documents obtained in this way bui couid still be
justified in publishing.

Public interest or fishing expedition? The PCC has consistently
ruled that journalistic fishing expeditions — where, for example,
hidden cameras or clandestine listening devices are used simply on
the off-chance of discovering some wrong-doing — are not sufficient
justification. There should be reasonable grounds for the inquiry.

The PCC censured a newspaper which put a writer inio a London
primary school for a week, posing as a would-be teacher, and ran the
story of his sxperiences, including the shoricomings of the
educational-system. The newspaper's claim of a public interest
justification failed because the schoo! had been chosen at random.
The exercise was condemned as a fishing expedition. (#4
Evening Stendard: Report 54, 2OUT}

In the same way, a complaint that a Sunday newspaper's
undercover reporiers filmed guests at a private party for people
working on the TV soap Emmerdale was upheld after the PCC
roundly rejecied the newspaper’s explanation that the journalists
might have discoverad people behaving in a way which would have
justified publication in the public interest. That would have given
newspapers carte blanche io intrude on any private gathering of
high profile figures, said the Commission. /=ide o Mews of The Works
Heport 53, 20041

But the same newspaper did not make the same mistake when it
investigated coniroversial lifestyle advisor Carole ‘Caplin. This fime
it was acting on information that she was using her relationship with
Tony and Cherie Blair 10 promote her business. /s reporiers, posing
as.clients, recorded Ms Caplin'speaking about the Blairs’ private life,
thus jusiifying the subterfuge.

Both the story ‘and & piciure taken 'secretly fo authenticate it

focused on Ms Caplin's professional; rather than personal, life and
opinions, which the PCC riled was justified in-the public Interest.
Had the piciure invoived some gratuitous humiliation orintruded info

The ‘LCode. Commitiee ‘has been ' quick fo. react, “with the

introduction of new measures fo prevent abuse, They include wide

ranging curbs on intrusive activity unfess it can be demonsirated fo

be in'the wider public inferest. They cover;

« ' Hacking into digitally-held private information;

« - The use of hidden cameras;

= Interception of mobile phones, text messages and emalls;

< -Bugging or electronic eavesdropping;

= - The use of ‘agenis orintermediaries to obiain material infended
for. publication.

Additionally, the PCC and the newspaper and magazine industry
have launched their own initiatives to ensure that both the Code and
the law — such as the Data Protection Act and the Regulatjon of
Investigatory Powers Act — are properly observed {Ses Briefing).

Beeking or finding? The Code’s rules apply io pre-publication news
gathering as much as fo publication itself 1 would be & breach
simply 1o seek material that was against the Code, or to engage in
misrepresentation or subterfuge - even if nothing was published
as a result — unless there was a reasonable expectation that some
iegitimate public interest would be served.

However, there is a distinction to be made between information
which a newspaper or magazine has sought or obiained itself, or
has commissioned, and that which comes unsolicited — via 2 leak
or from a whistieblower, perhaps. The newspaper might not know

W editoracods org. uk

her private life, it might have been very different. (Capii v Naws of
the o Feport T2, 2005).

So the existence of a public interest in a siory does noi
automaiically jusiify the indiscriminate use of clandestine methods.
It has to be appropriate and proportionate fo the public interest
served.

There was obvious public interest in a story that 2 supermarket
worker convicted of possessing pornographic images of children
was making deliveries 10 a nursery schoal kitchen. But while a
phetograph of the man at the nursery was legitimate, secretly filmed
footage of him af the supermarket shown on a tabloid newspaper's
websiie was not.

The PCC upheld a complaint by the man's mother that the
clandestine filming had breached the Code. The public interest
element of the siory related only to the nursery deliveries. There
was ne dispute that he worked at the supermarket, and the footage
was not necessary io prove it. (4 womsn v The Sun Report 77,
2008).

identification: Even if subterfuge is not used, failure 1o identily
oneself as ajournalist could amount to misrepresentation.- A woman
reporter who visited Gill Faldo’s home while she was out, did not
reveal herself as & journalist and was let in by a housekeeper who
spoke freely about Mrs Faldo.

The ‘PCC ruled that the reporter had allowed & misieading
impression : fo develop -and - ‘obtained information - from . the
housekeeper as'aresult. (Falvo v The Sun: Report 53, 20071).

The use of freelance journalists or agents does noi minimise any
breach., A freelance reporier, approaching a victim of a fraudster
who :duped women: with-offers of ‘marriage, posed as a true life
feature writer for women's imagazines.'in fact, he sold the story o g
Sunday fabloid, which — while accepting # In good faith — became
responsible for a'series of -breaches underihe Code:

The Commission:said therewas nio public.interest defence forthe

www pditbrsroteorg ok
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deception and reminded editors that they must take care fo ensure
that contributors’ maferial has been obtained in compliance with the
Code. tMable v News of the Worli: Report 685, 2004}

Unauthorised removal: A weekly newspaper reporter used a false
identity fo join @ community websiie and-download a picture of a
policeman charged with possessing indecent images:of ‘children,
The policeman complained that this was unauthorised removal of a
photograph, . obtained by subierfuge. . He' algso’ claimed ' ‘the
newspaper's reporting and publication of his address had distressed
his mother — with whom he fived — thus intruding into ‘shock, in
breach of Glause &

However, the PCC decided that downloading a picture that could
be accessed simply by logging on to a public.website did not:amount
toremoval, and the relatively minor-subieriuge Used was jusiified in
the public interest.

The: Commission ‘sympathised . with :the ‘mother but:said her
vulnerability did.not enitie her son fo greater privacy than ‘might be
expecied- by ‘others ‘accused of ‘a'serious offence. (Brathirick v
County Times: Report 75, 20075

To joke or not to joke: The Code says misrepresentation and
subterfuge can generally only be justified in the public interest, which
leaves room for exceptions. This is designed fo allow for harmiess
journalistic spoofs —'such as April Fool siories — intended fo amuse
rather than mislead,

But when a tabloid ran a stunt 'signed confession’ on Page One
suggesting that Stan Collymore had admitied lying about being
attacked by rugby players, the soccer siar did notind it funny. While
the inside page story made clear that he thought he was signing an
autograph, rather than a confession invented by the paper, the front
page was entirely misleading.

The PCC ruled that employing subteriuge to obtain @ materiaf that
was used in a misleading way could not be in the public interest and

complainant had already been inierviewed by a journalist on a
related subject. (4 man v The Dbserver; Repori 44, 1998,

Standard (Re:
& Warld (Repo

herick v County Thmes
ﬁmf %‘& gf}w@ 3
iy The independent (Repx 002}
fiv The %”unday Telsgraph (Report 74, 2008)
er (Repori 44 1888}

re v The Sun (¢

Did the publication seek to obtain or publish the material? Genumely,
unsolicited material may not be affecied.

+ I the publication used undercover methods was there ‘reason fo
believe it was In the public interest? Fishing expeditions dort count.

. Was the clandestine acﬂv;ty related direcily to the public mterest?

¢ Could the material have been obtained by other means?

Were agents or mtermedlanes used to acquire confidential

mfcrmation notin the public interest, thhout ccnsent‘? i so twould.
breach both the Code andthe law ~~

breached the Code. (Caffymors v The Suni: Report 68, 2004).

Humour misfired again when a journalist rang companies asking
if any of them would pay a refainer in return for favourable publicity,
in order o run a lighi-hearted piece on their responses, The
subsaquent article said that 2 Railtrack spokeswoman had sounded
shocked, buf agreed o get back {o the journalist.

The PCC upheld the complaint = ruling that, while humorous,
the article might have left the impression that Railtrack had not
entirely rejected the proposal. The press office had been misled and
there .was no ‘public interest in doing so. (Hailtrack pic v The
intlependent: Report 57, 2002).

Back door, or front: Another fest is whether undercover methods
are actually necessary, or whether the material could be obtained
via the front .door rather than the back. The Code is clear that
generally subteriuge or misrepresentation should be used only when
information in the public interest cannot be obiained by other means.

Whena Sunday broadsheet ran a story that a Saudi-owned
company ‘printed the British National Party’s publication Voice of
Freedom, the firm complained ‘that the newspaper's ‘use ‘of an
undercover reporier posing as a potential :client {o confirm the
information was unnecessary. The firm said ‘that — ‘when later
approached  formally — it “had -openly ' acknowledged - ‘the
arrangement.

The PCC rejected the complaint. i said the degree of subierfuge
was minor; the information was commercial and not private, and this
was not a fishing -expedition, but following up. specific information
about the. company. The . poiential .commercial ‘embarrassment
inyolved supporied the newspaper's view that the firm would not
have volunteered the information. ¢
Bunday Telegrarh Report 74, 2008},

Saugh Research v.The

However, another Sunday newspaper's use of subterfuge to get
a'story about a gun expert was rejected because the PCC decided
that the information couid have been obtained by direct means: the

www sdiierscode, org ik
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offer | the sa ~e pubhc mierest defancas for Joumahsts And whﬂe the

- Code assumes thai comphance with. the Jaw would normaily be requxred
o uphotd the highest siandards of Jaurnansm iiis essenhal that

: )oumahsts workmg in these areas are fuﬂy awars of both ’chelr legal and
ethacal ob Jgaiions :

Two entrrely separate developments underlmed he dangers First, the
Information Commissioner suggested that jourpalists, or their agents
were routinsly ‘Blagging’ privaie information in breach of section 55 of the
Data Prptectxon Act Thena reporter andan inquiry agent wsre canwcted
— under the Regulation of !nvest1gaiory Powers Act 2000 —ol hackmg
mto royal telephones.

As & tesult the Code Commitiee, the PCC and the press |ndusiry
coueciavely acted foi Improve {raining and tighten procedures in ihese
areas.

The Code was amended io cover, specifically, hacking into digitally-held
private information, and the kuse of agenis to obtain private materiét by
subterfuge It means thai withaut a public inferest justification, the use by
journalisis <= or their agents or iniérmediaries —of hidden cameras or
bhgging devices; compuier hacking or of interception of mobile phones,

The use of personal information about people stored on comptiter, or in
some manual files, is regulated by the Data Protection Act 1998, As a
Journalist's job can often be about using such information itis vital that you
are aware of the problems the DPA presents. Knowing aliou the Act and in
particular section 55 of that Act, which is 1o have an'enhanced public interest
defence following discussion between media repsgsehiaﬁves andihe
Iinistry of: Justice, is imporiant because breaches of lican lead o
prosecution in the Crown Court, & ciminal record and the imposition of &
heavy fine. The Q+Asin thig note are designed o tellyoua htﬂe more.
Please make sure you read it.

What does the Act do?

it provides legal controls over the ocﬂection use and dtsclmure of personal
data, mostly held elecironically It gives rights fo.an individual about whom
information is stored. And it imposes legal obligations on & person or
organisation looking afer ihe data — known in the Act as the “data
confroller”

The Act prohibits the obiaining or disclosure of personal data without the

consent of {the data confroller — a practice often known as “blaggmg“ For
example, it could bs an offence fo deceive an organisation info providing you
with personal detalis about an individual faken from iis computer reconds —
such as ex-direciory phong humbers —— that they would not otherwise agree
to supply. It could also be an offence fo ask private inmétigators o doitfor
you, f you knew that they were going fo ‘obtain it by decephon or other
unlowiul means.
Yo cau!d aisa be breachmg other Iaws both mmma and cMI a5 well as
: Code upheld by the Press Complamts Commission

and nawsgathen
, phone bugging case, found np madequacy in the Code of Practice, but
~ made a series of resommendatio

. Impmving mternal irammg, and .
s inimducmg ngoraus audii controls for cash payments where ihess

!ndustry bodies produced a Gundance Note speclﬁcaﬂy almed atraising
 awareness amcng Britain's joumahsts of the importance of operating | n
_compliance with section 55 of the Data Protection Act, (&
‘This answers the key guestions facmg members of the press

: jourdaii‘sts on the Data Frotection Act = siepped up iis work on fraining

mimduced comprehenssva gwﬁe&mes on the use of subterfuge
;'The Commassmn in a survey following the royal

of good pracﬂce They included:
5 Sirengihemng ccntrac’zual obl;gataons to fnliow both ihe Code and Data‘
Protectmn Ach : :

were unavo:dabie

The panel
‘colour'code

1 wharthe

Code says

fr”&—,zmgz :

@ What does the Act do?

4 What happens if | breach the Act"

4 Are there any journalistic exemptions or defences?
5 What should | da i | am unsure about my actions?.

questions
edifors need
toask
themselves
when Code
issues arise

Atthe same tirhex the PCC — which in ‘2005 produced sunatines for on 5pecific

areas where

the:.Code
applies

Journalists in the use of undercover newsgathering methods.

wwnw ediforscnde.org. ok

income tax information from HMRC have already led fo criminal conviciions.

tsometimes need to get snjch personal Information. In the Act are there
ahny exemp’slans or defences for journalists from the criminal offences

of uniawfuny ohiaining and disclosing information?

I pariicular reference io section 55, the Act recognises the imporiance of
Pumatlsm and provides some special exempiions and defences 1o avoid
coriviction, But these are very limited; To escape breaching the Act's tnlawiul
obtaining and disclosing offences you would; for instancs, have fo prove your
actions were in the Interests of national security. were preventing or. detecting
acrime, or were in the public interest in the particular circumstances.

Whan in foree, the new defence will 2lso protect you if you can show that
you acted for Jpurnalistic, fiterary or artistic purposes; and in the reasonable
belief that in the particiar ¢irc§:mstanoes your-action was jushified as being
in-the public interest.

You would aiso avoid conviction if you could show that youwere ac’ﬂng in
aceordance with the |aw or a court order, or in the reasonable belief that the
data confroller would have consented In the circumstancas had hefshe
khown or was legally eniit!ed o aci as helshe did.

‘The Act sounds very wids ranging, What shouid ldo i l Am unsure

about my own actuons?
s Act complicated. If you ¢ arein any doubt about whether something you
g o do involving personal data breaches the Act you misst

. . wnsuﬁ your in-house lawyers. ands semor edifor for advice. Failure fo do this

before you act could put YOou. and ycur ampioyer at nsk of prosecuﬁon or

oiher egai acbon

How doiﬁnd But ore

www ediforscode.orguk
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evidence. The editor, also deeply embarrassed, apologised swiftly.
Because of staif holidays, an inexperienced reporter had prepared
the story and sub-editors had missed the error. Buf apologies and
promises to ‘tighten up procedures were not enough. The PCC
censured the newspaper for a breach so serious that any remedial
action would ‘have been inadequale. (4 womar v Macclesfield
Express; Report 74, 2006):

Even when. newspapers follow:the fundamental rules about not
naming ‘sex assault victims without consent, risks arise if: they .are
identifiable by some detall in the story.

For that reason the PCC has warned-of the onerous burden ihis
puts on editors and insisis on 'scrupulous construction’ of stories about
sex crimes fo ensure strict adherence to the Code.

Preservation of .the ‘anonymity. of victims of ‘sexual assault is
regarded as-paramount under the Code and this clause is not
subject to the defence that publication isin the public interest.
There are cases where a victim may waive his or her anonymity or
where identification has besn permitied by the courts, and the Code
provides for these. But the PCC has made clear that it is unlikely fo
recoghise the legitimacy of any other claims that the identity of a sex Beware of the evidence: Assessing likelihood of identification is a
victim is already In the public domain. potential minefield when reporting boih the original crime and any
Breaches are uncommon and almost always inadvertent. They fall subsequent irjal. Details apparently insignificant {0 an outsider could
into fwo main categories: be revealing fo :people living in a local community, who might

# “Those caused by poor fraining, carelessnhess — or both; and otherwise not make the connection.
‘ = Those resulting from the inclusion.of some seemingly innocuous A report of ‘a rape, which gave defails of the viclim's age, her
detail. health record and specific details of the atiack, as well as the fown
where the offence occurred, was ruled by the PCC 1o have been
Lack of training can lead fo the most blatant breaches. A woman likely to identify her. {Thames Valley Police v The London Melro:
victim of an office sex pest was distressed and embarrassed when Report 58, 2002
a local newspaper report of the man’s conviction broke all the rules
and included her name, employment details and sexually explicit Adeguate justification: As there is no public interest defence, it is
Pep BoiToRg UODERDCH . vewweditorsoode.orgaik
difficult to establish adequate justification unless a court lifts the have appeared insignificant, “it was a superfluous but specific detail
automatic ban on identification of the victim, in the interests of which could have been sufficient to identify her, or confirm the

justice, or the victim waives their rights to anonymity.

Even where they do — perhaps to warn others of dangers — that
cannot necessarily be {aken as permitting continuing publicity unless

the victim mainiains consent.

in those rare cases where couris permit the naming of sex
victims, there are usually substantial grounds for doing so and these
would constitute adeguate justification under the Code.

suspicions of those who already knew something about the case.”
The editor could have taken greater care by omitiing the reference.
The complaint, and corresponding breaches in Clause 5 (Intrusion
into Grief or Shock) and Clause 6 (Children), were upheld. /4
woman v Strathspey & Badenoch Herald: Report 75, 2007).

KEY RULINGE

Legal freedom to publish may appear relatively easy to establish; &
but it is not always enough under the Code, which applies in the spirit E

as well as the letter w5 f
The PCC upheld a complaint against a newspaper whose report '
of a rape trial referred to evidence of what the victim was wearing
at the time of the attack and to her hobby.
The combination of details was sufficient to identify her to local
residents and — even though the evidence had beern given in open
court — the PCC held that the Code bound editors to rules over and
above those stipulated by law and that anonymity should have been
preserved. /A worman v Clydebank Post: Feport 41, 1888)
in a similar case — involving an assault on an under-age girl —
a weekly newspaper's court report reference to the viclim’s visible
injury was sufficient fo cause a breach, even though no third party
had actually identified her
The Commission suled that while the mention of the injury might

2 lsthe matenal pubhshed likely to cantﬂbute €g :dentmca\ on?
¢ e there adeguate jusﬁf‘ ication? ~
v Isit Iegal fo pubhsh —andis £hat enough under the Code?
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Personal and prejudiced

society with a diverse press, subjective issues of tasie and decency
should be' a matier for editors discretion. And with'newspapersand
magazines constantly answerable in the court of -public opinion;
there is ample evidence that editors exercise that discretion ‘on'a
dally basis.

For ‘example, although British newspapers and magazines were
free under the Code o publish the controversial Danish carioons of The pansl
the Prophet Mohammed, none chose o do so. it was the exercise of colour code
discrefionary editorial judgment. ﬁ What the

By the'same standard, a hational hewspaper columnist was free Code says

10 suggest, wrily, that piano wire should be strung across country
is . to protect ‘individuals from lanes io-decapiiate cyclists, His comments ‘caused widespread

he .aim :of ~Clause : 12

: RS . editors need
discriminatory coverage :and no public interest defence is outrage, but did not breach the Code because they were not aimed tﬁﬁsk 1
available. However, the Code does not cover generalised remarks at any named individuals. However, faced with the wrath of hundreds ﬁ,ﬁ;“fégﬁi

about groups or- categories of :people, ‘which would- involve of readers, the writer ‘voluntarily apologised: for ‘any unintended issues arise
subjective views, ofien based on political correciness or taste, and offence caused. B2 Brefings
be difficult to adjudicate upon without infringing the freedom of The PCC has always upheid the press's right to make robust; greiie;]!;e

expression of others. generalised remarks, when Clearly presented as comment, in the the Code

applies
name of free speech.

As always, the Code is siriking a balance between the rights of
the public to freedom of speech and the rights of the individual — in
this case not to face personal discriminatory abuse. Freedom of
expression must embrace the right to hold views that others might
find distasteful and sometimes offensive.

However, the same does ‘not apply to pejorative or prejudicial
attacks directed at named individuals. So when a lad's ‘mag
published s sticker poking fun at the disabled son of Katie Price —
the glamour mode! Jordan -— the PCC received 143 complaints,
The Code Commitiee’s approach has always baen that, in & free including from fs Price and her husband, Peter Andre. The issue

www.editorscode. arg. ul

was swiftly resolved when the magazine published an apology online
and in the magazine and made a donatson fo charity. (Frice and
. !t magezine: Repurt 78, 2007)

The PCC has'issued cautionary sdvice to the press sitressing the.imporiance
of not allowing:patriotic fervour io-gei out af hand when covenng high profile
international sporting events.

After widespread criticism of press coveragé of the Euro 98/soccer
tournament — where the England v Germany'maich had been represenied as
a re-run of World War Two.— Lord Wakeham, then PCC chairman, sounded'a
warning ahead of the 1998 Socoer World Cup. ‘

The press had a responsibility not to encourage British sporis fansio
behavein'a disorderly manner, he said. This wverad not:just comment about
other nations’ competitors, but also practical advice about how fans should
participate in, or seek fo atiend, events

i was part of the press’s role o reflect robustly and in partisan fashion the
nation's support for British sporismen and women representing their couniry,
but they‘should do nothing o =

Individuale only: One of the sirengths of the Code is the
proiection that it gives specifically fo personally affecied
individuals. But inevifably ihai means that some third party
complainis cannoi succeed. The PCC will not proceed with a third-
party complaint without the subject’s consent.

Although the Code does not cover complaints about groups of
people, where the main objection is often against the fenor of
reporiing, the PCC sometimes addresses these wider issues via
fulings on individual cases and guidance notes.

1 has made clear that even if there may be no claim under the
discrimination clauses, there may be a case under other sections of
the Code, such as Accuracy — if stetemenis are incorrect or
comment is passed off as fact.

lts guidance note on asylum seekers, for example, {Seg Briefing
k panst: Asylum Seekers) suggested i was inaccuraie 1o describe
# ‘Foster xenophobia that could confribuie directly to such incitement. people as illegal asylumn seskers. They could not be illegal unless
y : they had been refused asylum.— which, by definition, asylum
seekers had not. It has suggested some stories risked breaching
the:Code’s privacy rules, ‘and publication in other casés could
invoive a threat to children’s welfare.

% Incite violence, disorder or other unlawful behaviour, or fo —

Lord Wakeham’s warning ha‘s:been widely credited with the foning down of
~coverage since then and avoiding repetitions of the sort of jingoistic
Jjournalism which had besn a feature of international events before 1998.

The Commission has also warned against the gratfuifous use of
insensifive language — such as referring fo menial health patients
{Bee Briefing panel: Merdal Heslihy as basket-cases, nulfers or
psychos — which could be discriminatory or inaccurate,

Prejudicial or pejorative: Not all referances fo an individual's race,
colour; religion; ‘gender, sexual ‘ofientation, ‘or fo any.physical or

mental iliness' or:disability need fo'be avoided:under the Code: To
be in breach of sub-clause 121, thay must not.only be prejudicial or
pejorative — but also in a discriminatory manner.

waw.egitorsevde orguk
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15 the reference to an individual? h‘ns would norm ily maan‘anamed o

 readily identitiable person.

e

i the reference pre)udiclal oy pejorative ina dlscrimmatory way? Sub~ .
clause 121

kls the referense genume{y relevant? Sub-| C!ause 12u

For example, a satirical cartoon depicling Israeli premier Ariel
Sharon eating @ baby — while undeniably pejorative —was cleared
by the PCL of being racist a5 it referred to him In his capacity as &
head:of government, . rather -than 'as ‘a . Jew.  (Sharon v The
incfepsindent; Repurt 82, 2003},

Genuine relevance: In sub-clause 12ii, the resiriction relates only
to details of race, ‘colour, religion; sexual orientation; or.physical or
mental iliness or disability, which are not genuinely reievant fo the
siory. 1t does nof cover the individual's: sex, mention.of whichis:not
itself ‘discriminatory.

The PCC has held ihat if was relevant o mention, factually and
non-pejoratively, the sexuality of a pregnant lesbian in the contexi of
a story that included comparisons with. parenting by other same-sex
couples. (BEL Scottend v Bcoflish MNews of the World Feport BYEQ,

2002);

it was, however, not relevant o give detalis of religion in-an
inferview with a fie-manufacturer, especially in terms which might
have appeared pejorative. [Bisiiko v Evening Standard: Repori 40,
1957},

Gender recognition: A Code change to cover discriminaiory
reporiing of transgender people was inroduced in 2005, afier the
passing of the Gender Recognition Act. in Clausg 12i the word
‘gender’ was substituted for ‘sex’. This meant that individuals
undergoing — or who had undergone — ireatment for gender

covered by the Editors' Code since 1997, But in-a Bx
sigternent in 2007; covering online contentand user~generated
mhaterial, the remit was extended {0 embrace audio-visual-images.
It means that UK newspaper and magazine websites are subject
io @ form of regulation rarely available in onhne media
internationally,

The emerging patiern of complainis in this rapidly developing
area has heen sef outin the PCC's' policy. note on &
Sorplain The frend is similar to that of prin{ versions, with many
complaings relaiing o issues outside the Code. such as taste and
decency. Thase are often resplved by the websites’ take-down
progadures, :

USer—generated content: The rules make Clear that, 25 with ph‘nt
versions; the Code covers only ediiorial material — i.e. that which

cold reasonably be axpectad o he under the editor's confrol. This
would not narmaﬂy‘include user-generated material such as chat
rooms o blogs. PCC policy is that ediiors are responsible for.
e Any matenal they have !aker: & decision io publish.
& Any user»generated material they have decrd’ed fo ieave
onlipe, having been made aware of lt, or received &
complaint i ~

reassignment were included in the categories offered protection from
prejudicial or pejorative references.

The Code ‘Commiiteg decided ‘against ‘a change “to . the
accompanying subclause 12l — which covers publication “of
discriminatory details that aren't relevant fo a story — because trans
individuals, having suffered ‘from “gender ‘dysphoria, would be
protected under existing rules covering physical iliness.

@ Peme ang Afm re v Heal mageine (Report 78, 2007)
& Eharon v The indebsndent (Report 82, 2008)

% BEO Bodilandy 5@0251% Baws of the Worll i
20821

Bishko v Evening Standbrd (Report 40, 1807),

&

www. sditorsoote org.ek

-obtained; 1o ensureit would comply with the Code in i current

form, ormodified to remove infrusive elements that could not be ©
justified in the public interest— e.g. by pixellating faces — or notat -
all. Examples that falled or passed the test:
‘im0 Videos of schoolchildren behaving badly — i was
not necassary fo ideniify the pupils fo demonstrate lax

s Police viden material on é newsiiaper website
showing .z drugs raidonan identmed home whereno

& Pesabgy A YouTube v;deo up}oaded ontoa newspaper
websiie that identified youths ﬂrgbombmg & freight frain,

Soclal networking sites: Material from such sites published
without conseni can raise privacy issuss. The PCC will take into
account a variety of faciors under the Code: how private the
maiena! Is; how it was used (e in cases mvolvmg grief ar shock

. wouild Jt be insensiiive how accassible it was to third b
' including whether the person concerned hiad resiricted pubhc

seocess o the profile; whether the Mduai knew it was being used

‘and, importantly, whether the subjec’t mattar ccnce

www.editorscodeorg uk
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i is ‘notable that ‘even'in'a world of ingreasing corporate

accountability, the Clause 13 rules on financial reporting have
remained unchanged since 1991. They have stood the test of time
well and been recognised by the Government and European Union
as ‘an- accepiable Code within the field of: financial services
regulation.

They have survived one major fest, when the PCC launched iis
own investigation into the "Mirrorgate™ scandal, where iwo business
journalists had been tipping shares that they had previously bought
— in clear contravention of the rules.

The journalists concerned were dismissed, as their contracts of
employment required them to comply with the Code: The Edilor,

2ve 2 moral obligation fo protest confidential seurces of

he ‘obligation on journajists to protect their confidential
Tsources is deeply ingrained in the culiure of British
journalism. Perhaps for thai reason, this clause, one of ihe
shortest in the Code, rarely atiracis complainis.

The PCC usuzlly considers ‘cases of alleged breach of
agreementis of confidentiality only when another Code issue
is. involved. However, ‘the Commission has issued specific
guidance concerning confidential sources:

# . The clause should not he interpreted as preventing the
publication.of confidential information.

¢ Journalists should take special :care-when dealing with
members of the public unversed in media matiers who:may
not appreciate that at the siart of .a conversation they

should make clear that it'is non-attributable.

A journalist who induces'a member of the public totalk off
the record; and then publishes the remarks on the record
could:be in breach underthe Code.

The ‘obligation: ‘'of .confidence  should  not. be used by

while cleared of personal involvement in the 'scandal, was found
guilty of breaching the Code by not enforcing it rigorously and had
to publish 2 damning 4,000-word adjudication across pages B-7 of

the paper.

The PCC helped produce a Bagt Prp fEnne Hpteon
financial journalism {Sas Sode g the Lave
which enhances the Code’'s provisions, and which has been used
a5 a basis for in-house regulation;: An essential element iz its
emphasis on the spirit of the Code as set put in the Preambls,
which meanis that it does not rely on narrow definitions, which
would create instant loopholes.

One commonsense test which tnderpins the financial
journalism rules:

+ Wouid it survive the Private Eye test? I it would
darhage the integrity of the journalist or his newspaper it
his or her actions were reporied in Private Eye — then
donido it o ‘ ‘

ww sditorsoode org.uk

journalisis as a shield o defend inaccuraie reporiing.
Wherever possibie, efforis should ‘be made to obtain
on-the-record corroboration of a story from unnamed
sOurces.

# {f a complaint hinged on material from an unnamed source,
the PCC would expect the newspaper either {0 produce
corroborative material to substantiate the allegations — or
t0 demonsgtrate that the complainant had a suitable
opporiunity to commenion them,

» There would be a particular responsibility on editors o give
a reasonable opporiuniiy of reply to complainants who felt
they werg victim of allegations from an unnamed source.

Biowing cover: On the rare occasions that:complainis arise,
they are uniikely {o be deliberate, but due fo carelessness or
inexperience. Howaver, fhat is no excuse under the Code.

An ex-employee ‘of ‘the Government's Rural Payments
Agency complained that'an e-mail that:she had sent fo an
evening ‘newspaper, -criticising . -her ‘former bosses, . was
forwarded ‘1o ihe RPA for commeni. She had asked for
anonymity, but her details were not deleted.

The paper apologised, expiaining that it was a mistake:by
a‘irainee; who had heen disciplined:

The:PCC ruled that this was & serious ‘and thoughiless
errorthat could not pass without censure: The complaini was

www editorsoote urgook
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upheld. (4 women w Evening Chronicte, Newoastle; Reporl
73, 2005)

The:cover of another employee wag similarly blown'when a
newspaper quoted him anonymously in a story about plans o
close the moriuary where he worked. The paper described
him as a mortuary worker. But the establishment had only two
employees and the other one was his boss. So he was quickly
ideniified, and ‘his comments 1o the newspaper earned him
the sacked for gross misconduct.

The ‘editor said it had not realised there were only fwo
empioyees. The PCC ruled that the onus was on the
newspaper to establish the correct form of ‘words'to profect
the source. /4 man'v Lancashire Telegraph. Reporl 76, 2007)

KEY RULINGE:
¢ Guidance Note o1 Court Reporting.
b wolnan v Eveiing Dhionitle, Newosslle (Report 73,

@ man v Lanicsshire Telegraph (Report 78, 20075,

¢ s the source confidential?
2 Could ap unnamed sburce be ldeﬂﬂfieﬂ?

aymenis for information or pictures are normally not affected by

the Code. They are matiers for the editor's discration, except
where they might threaten the integrity of the judicial process -
which the Code commitiee recognises as paramount ~ or where
they appear fo encourage or condone crime.

it therefore imposes strict rules on paymenis fo:

« ‘Witnesses in criminal irials (Cizusg 15) to avoid the risk of their
evidence becoming, or appearing, tainted in the eyes of a jury
{civil cases are not affected, even where 2 jury is invoived); and
10~ :

« Criminals-or their family or assoclates (Clause 16}, so that these

www. editorseods, org.ull

peopie.are not effeciively glamorising, glorifying or profiting from

crime,
While payments in either instance are relatively rare, they usually
oceur in coniroversial or high-profile cases, which means this is an
area where the PCC has sometimes instituied its own invesiigations
without & complaini being received. However, there is widespread
agreement that there are occasions where such payments are
necessary in the public interest — as when heiping o expose or
detect crime, for example.

The risks and the need for payment have o be weighed fogether
and In.Clauses 15 and 16 the Code sets oui fo balance one with the
other.

wwweditorstote. org.uk
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The gualified ban applies where proceedings may not yet be active
— but are likely and foresesable. Here no payments or offers can be
made — unless there is a public interest in the information being
published and an over-riding need to make a payment for this to be
done.

This begs several questions for editors.

Active proceedings: The first question fo resolve is whether
proceedings are aciive. If the answer is Yes, then the principai
remaining issue under Clause 15i, when considering making offers
of payment, is: Could the polential payee reasonably be expecied {o
be called as a witness? If so, payment is prohibited.

in some cases it might be obvious that the prospective payee is
a likely witness. In others, less so. In the absence of reliable police
or other guidance, edifors would need to make their own judgment
— usually with legatl advice -— on what might.be considered
reasonable, before approaches were made.

Proceedings not yet active: If the judgment is that proceedings
are not active, then there is the possibility of payment in the public
interest. But the situation is not necessarlly clear-cut.

Restrictions ‘apply only if proceedings are likely and foreseeable
~—and If the potential payee may be reasonably sxpected fo be a
witness. 1t is again a crucial judgment. if the answer to either
guestion is No, then.resirictions do'not apply under the Code.

However, if the answer fo both guestions is Yes, then a new set
of conditions kicks in to comply with.Clause 15ii;

The public interest: For now the only basis upon which a payment
or offer may be made is ‘that the information concsrned -ought
demonsirably fo'be published in the public inferest and that there is

an over-riding need to make or promise payment for this o be done,
The edifor would need io:'demonstraie both “how. the public
interest would be served and why the necessity for payment was

|n 2002, the Lord Chancellor's department announced & plan fo
introduce laws covering witness payments in criminal trials that
would have exposed the ‘media and journalisis fo the risk of fines
and. imprisonment,

Within months, ‘the Editors’ Code Committee ‘persuaded ‘the
(overnment that changes fo the self-regulatory Code wouldbe more
effective, and the ‘egisiative threai was dropped. The resulting Code
revisions, introduced in 2003, severely limited the circumstances in
which payments could be made.

The Code effectively creates iwo categories of restriction on
payments or offers to witnesses or pofential witnesses ~— one'a
qualified ban where ‘paymenis may be defended in the pubiic
interest, ‘and. the other where there should be no payment in any
circumstance: a total ban. The deciding faclor is timing.

The total ban applies once proceedings are desmed active, using
the threshold of the Contempt Court Act of 1881 Effectively, this is
when an arrest has been made, or an arrest warrant or sUMMons
issued, or a person is charged.

|t means there can be no payment or offer to anyone who s, oris
likely to be called as, a witness. The fotal prohibition lasts until the
question of guilf ceases o be a legal issue — such as when the trial
is over, or the suspect is elther freed unconditionally or has entered
a guilty plea.

www.sdiivrasotde.orgul

over-riding, a particularly high threshold under the Code. Bul the
responsibility does not end there.

Influencing witnesses: Editors have a duty of care not fo allow their
financial dealings to lead witnesses to change their testimony. The
risks include witnesses withholding information in an atiempt fo
preserve exclusivity or for other reasons, or exaggerating evidence
0 talk up the value of their story. Ediiors also need fo be alive fo the
danger of journalists -— intentionally or not -— coaching or
rehearsing witnesses or infroducing fo them extraneous information,
which might later colour their evidence.

Conditional payments: Poientially the most dangerous deal, in
terms of fainting witnesses, is one in which payment is conditional
on a guilty or not guilty verdict. The PCC has made clear that any
deal linked to the ouicome of the frial would be sirictly prohibited as
it might affect the witness’s evidence or credibility.

Finally, i alf other hurdies have been cleared, there is one further
obligation on editors.

Disciosure: Oncs an editor s salisfled that the Code's requirements
can be met, and payment or offer of payment is ma