
For Distribution to CPs

^  ’ d e p a r t m e n t  f o r  C u l ^ r ^  M e d ia  a n d ^ p e ^  p , -

^  H iia d  o f Broadcasting Po licy Division

r 412 r ■.r r-

• V

to ., . TESSA JOWELL . •
PATRICIA HEWJTT

From. . DIANA KAHN 
. ■; • DAVID LUMLEY

G c  Kim Rowells • .. 
Douglas Alexander'

other copies as fo 
Isubmission

Date .. 12 June 2001 . • ‘

MUST CARRY/MUST OFFER .

1 . Iwho is a bcMS member of tBe joint DTi/DCMS team working 
on.tne c-oimiunicatlons' Bill has prepared the attached submission on must . . 
cany/must offer:. '. . ; . '

Thi.s issue is ah intricate one and needs to be dealt with before policy for the 
Communications Bill can be finalisejd. Its importahceTiefiri the .. • .. . :

: Goveniment's commitmenf to universal access to the public service . • . .
broadcasting channels, both before ahd after digital switchover. When 
analogue television signals are switched off, the digital terrestrial signal 
(received through the TV aerial) will.n.ot reach all households. At that stage, 
therefore,’ it is vitalthat the publicservice brbadca^ing channels are ' . • • 
available froib the other platforths ’- srtellite and cable. . . V

There are lon’g standing arrangerhents to ensure that cable operators must • 
carry public service broadcasting channels with no charge to either operatpr 
(for rights) or broadcaster (for carriage). But there is no equivalent for 
satellite; since the satellite operators are extra-territorial it has not been 
possible to Impose such obligations directly on them. The White Paper,  ̂
therefore, proposes a requirement to be placed on public service broadcasters 
to offer their channels on the satellite platform but with no countervailing 
duty for the operator. This will be sufficient to deliver the policy objective of 
availability over satellite (as there is a competitive market in satellite 
capacity and Sky are already under a general regulatory requirement to offer 

. its conditional access services to all comers on fair, reasonable and non­
. discriminatory terms).— —̂  . . •

4. 'The key question now is whether you should nevertheless go further by
asking Parliamentary Counsel to draft a provision which would Impose a new 

. obligation on Sky as a packager and retailer of satellite channels to carry PSBs 
, free as part qf their basic subscription package, which the newEU electronic 
communications framework allows us to do. This would create a new 
category of licence and it should be possible to as Counsel to set it up 50 that 
the provision could be commenced by Order at a later time than the rest of
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the Bill, so that it would still be up tb ypu-to decidp whether to bcing the 
■ proyision into forcer. (And there Would even be opportunity for you to .

5.

lightofthe cirojmstances at the time.) . '

For DCMS official̂  the emphasis is towards'safeguarding the public service 
broadcasters. For DTl'offidals, the emjj’hasis is towards minirnjsihg ; 

r .unnecessary.intervention in themarlcet.' • The decision on the balance to •
. strike is one for Ministers jointly; • • . . . . .  •

.dIa NIA KAHN (DCMS) . .DAVID LUMLEY (DTI) . '

Communications.Bill team Communications Bill team

C V T * m p \m u s t  c a r ry  m u s t  o f f e r  c o v e r.w p d
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might also welcome it. Sky; though, wburd b l̂tkely to oppose it. It would, hc ŷejrrmeant̂  r 
introducing a new 'categoiy of broadcast licence for those who package and retail channels., it would 
be a îange to the WRite Paper policy. andTfiefefore;W9uldTlî dT(rbe7xm5plt6d.i5n7bTirthi5i:iSft:b“ê  

• as part of. the general Bill consultation. Furthermore, we think we could ask Counsel to draft the 
provision so that it could, be brought ihto-effect-by a Gommeheement Order later than the rest pf • . 
the Bill,.which would give you the flexibility to decide not to bring it into'effect atall if itidid not-..'.' 
seem.necê ary atthe time.' . .• ■' ' ' ■ • . . ■ " • ■ • '

38 For DChlS-offiaals', the.^ph^is is-towards safeguarding the PublicService .broadcasters.- For,
DTI officials; the erriphasis is towardsm.inimising unnecessaî  intervention in the.m.a.rket; The -; 
judgement between these position's is essentially a political one. 7 .' -

Regional opt-outs on satellite .. . ’ . . - ■

39 A secondary issue is the..extent to which PSBs should be required to offer all their regional opt- 
outs on satellite,;in the. light of.the stress placed in the CWP on the Value of regional television (paras 

..4.4.1f4.4.4)̂  The issue does hot arise on other plaffdrnhs because the delivery systems are more ’ 
locat whSreas the “footprint" and transponder capacity.heeded for a single' regional sejvice on .. .
satellite would be just as great.as for a national service. Offering alUerrestrial regional opt-buts. on . 
satellite top would haye’a hjgh cost . . . . . . . . . .  . . '

■ 40 . ’. ITV. is not a single hatipnal service (except the morning GMTV) but TS .reglonal licensees .
offering 27 sub-regibnal services. Each regional service has 2-3 hours a day of excl.usiyely regional ' 
programming; the sub-fegiphal services provide more localised news output. The transpohder.. . •'
capacity necessary to offer all.27 services would be high and could cpst E8-10M a year, or. pbout £5M • 
for the 15. . The; BBC; which has 14. English services, (including 3 sub-regional variants)̂  and one for 
each of the three Home Countries,.offers Just fou'r satellite services; the Hpme Country ones and a 
•'generic" single English service. The BBC plans, in due course tp extend its regional bpt-puts, butthiis 
depends ort the availability of transponder capacityand funding. .The iTC Conimissioh has agreed 
that itv  may provide only the 15.(HTV qffering'2) main regibhal services oh satellite; . . . . . . .

4l . We repoitirnend.fhat OFCO.M be given the flexibility to allow innovative solutions to the . .
problem pf carryirig.regional services yia satellite- OFCOM might, for instance, specify which seprices 
(ie'n6t;hece$sarily allj.mUst be offered, and be giVeri the power to specify some combiiiatidn of '. 
services where appropriate.. • • • • • . . . .- ■ .• ;.
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nSUBMISSIQN.tp MIN[STERSK3N MUSt,CARRY/MUST= OPFER̂ f  . r r . C  r? o o  (S

■ ■ issue • ■ ' • - ■ ■■ -

, To settle the policies on MuSt Carry/Miist Offer, in the light of Corrinnunications.Whitp Paper (CWP)
•. responses and subsequent events, so that InstructionstoCounselfprthepraft Bill can.be finalised . 

and Eiirppean negotiations informed. •' ■ • ■ • . ' • •

. 2 The issues revolve around securing-access for Public Service Broadcasters'(PSBs) to the main \ 
broadcast platforms> terrestrial, cahle and satellite - and the financial terms.for that access. The •

• • PSBs.are: all BBC licence-fee funded services, the holders of Channel 3 licences (ie ITY), Channel 4 (or;
' in Wales, S4C the Welsh Fourth Chaririel), Channel 5 and public Teletext.. ';  •' : ' . •;

, ' .3 ‘ TheRey issue for dedsiorijs whether to e>rtend the .Communications. White Paper .policy by - ■ 
requiring those who offer packages of sound or television broadcast content over satellite (capturing,

-• today, only Sky) to carry the public service channels in their basic package; parallelling the position ■ 
on cable. . This might be unwelcome to Sky but welcome to PSBS, most immediately ITV> . . ..

- Timing- ' ' ' ' . ; ' ■ ' . -. • ■ - '

, 4 .As soon as possible so that we can settle the policy for thp purposes of collective agreernent .
. and Ihstructiohs to Counsel, for the draft Bill.. . . . . . .. . .. ... ;

■■ Background .. . • ' • ' ' ;

.5 This submission inevitably contains some.jargon, so the Glossary from the CWP is attached.at. 
Annex A. .. • ■ .

6  . It is important to isecure access for PSBs to .all the main platforrtis which distribute .content -.
curreritly terrestrial TV (through the TV aerial), satellite TV. and cable'TV -!so that people have access, 
to them whichever platform they choose and because, after the analogue terrestrial signal is ’ ’
sWitcheci off, the digital terrestrial signal.will not reach everyone. So cable afid particularly .satellite

.Wilt be essential to fulfil the cornmitment that everyone who can. get. the .current analogue
■ clibnri'eb should get .the same bhes free after digital ,^itch6ver (CWP pafa3.3.1};' .. . ‘

7 • For terrestrial and cable, there are already:prbvidbns for securing acciesi for PSBs, but there’ are 
. less effective rules for satellite; where broadly speaking it is a matter for comnierclal negotiation,

with restrictions on SIqt from abusing, its dominant position. ■ ■ ■ ■■

8  The White Paper said (section 3.4, copy at B) that the present arrangements for securing the . 
transmission of public service (PS) channels on cable by imposing "must carry" obligations on the 
cable operators should continue, subject to satisfactory conclusion of negotiations on the new ,

■ regulatory framework for electronic communications networks and services in Europe, it said that 
the channels currently subject to such "must carry” obligations (as at para 2 above) should continue 
to be carried free by the cable network operators, with broadcasters meeting only technical costs, 
and the PSBs continuing to be unable to charge the cable operators for rights to carry the channels.
It also said that the Government should be able to add n e w  PS channels to the "must carry" 
obligation, but that any such new obliga.tions should be based.on a reasonable charge by the cable 
companies.

9 The CWP also said that there should be a new, corresponding obligation placed on the PS
channels to make themselves available on other main platforms, today most obviously satellite 
(“must offer"). -

Recommendations ’

10 A number of CWP responses challenged the policy, mainly in the light of sectional interest. We
47
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. r  V think tfjat the basi^o licy^ f continuing iritei^fintiop to secure the carriage of-PSBs bn l^ e  main 
■ j ' '  • broadcast distribution platforms is sound, but need decisions on significant aspects, .notably:-

' r

whether to extend the CWP policy by aiming for a regime in which the "must offer" obligatien •'
.... .̂ppposediorP-SBsi.cini-satelliteJcan-he'jnatchedrifftpr-oves necessafyr by-an-obligation-on-those - -

. , packaging and retailing the channels (ie Sky) to include the channels in their basic package on • • •
an obligatory "niUst carry" ho charge basis. • This is the key decision fpr. Ministers: whether to •

. extend intervention in the market in order to secure preferentialtreatment for PSBs' .
.. access to Sly's satellite services. This Wpuld be likely to be welcomed by PSBs and the lTG 
: ■ and oppdsed by Sly. V ' . ' ; . .  v  . .

’ whether, as propp^ed in the CWP, to allow “reasonable corap'ensatioh" fpr any.obiigatioh bn "
 ̂■' - cable and satellite platformsto carry any /jew.free-to-air.terrestrial public-services which might! 

imfutdre be agreed.'We rec:bmrhend Yes. .. ' • '

. whether to ensure that "must catty/offer" obligations extend to' aticillary services such as •'
-subtitling'andaudib description.. We'recommend Yes. ' . . • . , ;

. .whetherto requiretheproyisiori bf the wholeran'ge.of regipnal opt-o'uis on satellite orallow’
.. . some flexibility. We recornmend the latter. '.. ' . .  • .. .. . . ' . . .  ' ■ •. ..' " ,

1.1.. .We also recommerid that.the channels subject to "must carty/offer" are specified, irr .secoridary 
legislation subject to affirhiative Order,.a.draft: listing the currentPSBs heing published with.the Bill '. . 
to prbvide.essential business certainty. ' .

White Paper resporises. . . . . • . . . . ' ' • • • .

12 Most notably, ahd predictably, the cable companies argued that their "Must Carry" obligations
were toes. Onerous; there shoOld be pl^form heutrallty; and the rnarket should .dictate terrils,. Reading - 
between the lines (and confirrned informally by NTL at a recent meeting), our impression is that • 
cable cornpahies do nbt-find the present bbUgatibns too onerous (and of course they knowingly took ; 
.them on), but fear, first, increasing numbers of BBC PS channels (all within the scope of the ciiitent • 
regihie). and perhaps ihteraetiye applications, but especially new PS options which had less viewer 
.appeal. They are concerned that excessive capacity will be absorbed by. "Must Carry" channels and. . 
yndermine their businesses. .. .........  • . '

13 ITV- argued that the CWP's’ proposition that it be required to provide its service over satellite . '
' had undermined its negotiatihg.position With Sky and that there rhu'st be a "Must Carry" obligation '
on satellite too'; • • . • ' • • •

14 The BBC noted that as a matter of policy it had made its channels available on all main
platforms,, but argued that the “must carry" policy might not be sufficient to ensure that PSBs would 
be offered all the facilities they needed to secure access to audiences, ie access to .all relevant 
gateways in the set 'top "box. They want a statutory obligatiori that the facilities would be available 
or for OFCOM to be empowered to Introduce such an obligation where necessary to achieve ' 
universal access, as well as preferential pricing for PSBs (the latter a-position supported in Brussels by 
ITV and C4). . ' . '

15 C4._and C5 welcomed the propoisals, though C5 had concerns about whether specific Satellites, 
would be designated, whether OFCOM would regulate prices, whether ancillary services such as 
subtitling would be included and whether broadcasters would need 1̂o pay for carriage and delivery of 
their channels on new platforms.

■ 16 Teletext also welcomed the CWP policy, though it sought greater digital capacity for its service. 
A separate submission will deal with these and other Teletext issues. •

Discussion
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. r the CWPcof^objec '̂ives is tO(^nsuî  the continued a'yailabilityrfree at .the poifit(ef
^  . consumption, of public service broadcast channels.' this is important both for reasons of social

~inclasidn7WitVth&piil5li"CTem(^channels^  ̂ to atlTegardless of wRcfTpIaTform someone 
chooses to adopt, and to ensure that thepublic service channels \vill be available after digital ■ . 
switchover, even if effective digital terrestrial television (DTT) .coverage is not close to 100%;..: .

. • . -18 There are currently three main platforrns; terrestrial; cable and satellite, which heed to be •
; • considered separately.. The Bill will ato need to provide for QFCOM, after consultation,; to determine '

■ . which shouW be, the additional or attemativp''main platforms" for the trarisrriission of''licensable • . •
• •• -.content sepv|ces".to which .’’must carry" and "must offer" Would apply, if major new platforifis ••
. emerge. ’ ■ ...

 ̂ ' ..A)Terfestfial 1 . •’ .'

19 ■ No issue. No CWP policy proposal and we see no need for changes in the-way that,carriajge is 
.. secured terrestrially. Effectively, the PS broadcasters secure terrestrial-.carriage through t h e ’ . - '

. • albcatioh by Government of the necessary -spectrum-They pay the privatised transmission - 
companies (Crown Gastle for the BBC and the relevant arm of NTL for C3,C4/S4C arid C5) for 

. transmittih'g their analogue PS.brOadcast matefial m rate set arid malhfaihecl’by. Oftel (a RPI-minus . 
■ ■ fcirmulatioh); sinca they are providing rifionopoilstic setyice? where competition is urilikely to;etherge,

‘ Oftel.can alsp step in, using sectoral powers, if they think that the.tra'nsrnissipn companies, are •. ..
gaining excess profit from their services to DTT oper'atorjs.- Paynierit is simply for a service: there is . 

.. •. ■ nd materiaVbpppit.unity cost because transmi.tterdperators cannot use'for any.other purpose . ;
frequencies allocatied/tb PSBs.- We propose tb.stick with this afrangerrient. If Ministers wished to .'

. create new terrekriaTpublicsem channels at some point, th'ese’.wpuld operatfe iri theiama Way:. . .• 
allocation of spectrum and comrhercial negotiation of tfanisrnissron with regulation by 0F.COM if =

■' .thatfailed. .V •' ■ ' - =- ' ■ .• ■ .•  ■ ; ■" - - . - . . .

. B) Cable current RS.Bs . . . . ; ’ . . .  • \  .

- 20.. ’’Must carry" provisions originated in relation to.cable,to erisure that yieyvers were not denied
. free access to the .PSBs.just because they had chosen (or those responsible for their block of flats had 
, . chosen).to take a cable system iriprefere.rice.td tefrestriaL - '. .- ■ - - .. . .

.' 2 l- The White Paper pbficy.was.to maintain the current regime, under which digital cable operators 
may be made subject to "’must carry” pfovisioris for all television public services broadcast .by the 

. . BBC as vvell as channels 3,4,'5, and S4C in Wales. It ensures that these channets are simultaneously 
• re-transmitted without interference or'interruption and are available at no additional charge to any 

' consumer. These are matched by obligations on the broadcasters to make their channels available 
without charge and to provide the technical input necessary to feed them into the cable network. 
These "must carry" rules apply only to cable operators who have been deemed, by the ITC, to qualify 
as a "digital local delivery service" under the Broadcasting Act. The ITC determine whether this is

■ ■ appropriate with "regard to the extent of the use ancf the. proposed use of digital technology in the
. . provision of the service". The ITC have not yet deemed any services to be “digital local delivery

services". The purpose of this device is to provide some flexibility to enable the eat̂ ly. roll-out pf 
digital cable with minimal obligations, especially during the initial phase when capacity is cbnsutried 
by simultaneous analogue carriage, and is worth retaining. In practice digital cable companies - 
include the PS channels.

22 “Must carry" on analogue cable was dropped in the 1990 Act as unnecessary since cable 
operators wanted free access to attractive content: the only problems which occasionally arose were 
in relation to BBC Parliament.

23 We recommend sticking with the principles of the current policy, as proposed in the CWP,
which provides a rough justice between cable companies who have to meet minimal- costs of carriage 
and PS channels which combine niche channels such as BBC Parliament with the most popular 
channels which still command 60% of the audience and will be essential to the platform for the 
foreseeable future. . •

49

MOD300005683



For Distribution to CPs

( r./dafc»le -.new PS  ̂cljaTipjpls hr.« r r' n r

7 ^4 — hhe-tWP^also-p)reposedlRat^ust-eaFP/^ight-apply^^:hew.-ehannel|i-&ut-that-if7it^I9-so— ^  
. there should be reasonable compensation! The thinking was that the extent of “free" must, carry '
-.jQbligationsshould-b.eJimited:by.the.universal-terrestriaLfree.to.aiiiayailabilityof Channels,^stnce__ -V
. these were.already available free to eyeiyone and terrestrial was the platform with the most .

constraint bri capacity.’ Other “must carry" services might arisewhich would not. be broadcast • .
•• terrestrially but would be interactive Wire-based services (eg cable/satellite broadcast to the-viewer . 

■ and telephone line return path for the viewer to respond); .such as ah interactive health service.. .'.
.. There would be no reason why wire-based services shouldnit.pay for the service of carriage, since the 

, ■ systems would be the sole means of access rather than a potential barrier, to’ access. Thiis position • , •.’
■ v/ould also;have the benefit of limiting “must’cafiy” obligations to the level"establishe'd atfhe tirrie
■ of cable eom’pahies^digital licence applicatioh’s, so .would not raise issues of.unfairness or the . • ■
. i’mpositibh.pf undue burdens. • . .  ■= •• ’

. 25 This does beg the.question, however, of Whether “free" must carry Should apply if a new public ’ 
service:terrestrial channel were established.’ This possibility-may iri practice be small, but the ’ • ’ •

• principle woulcf alarm cable companies, especially as such channels would tio doubt'have’a sinalt • -
audience at least initially and use capacity which’mjght be put to-rnore lucr̂ ative c.onnmercial.use.’ .lt ■ 
Would be a new potential burden not envisaged wheri. cable companies applied for the relevant • .
licences. The two options are:. . . , . . . .. . . . .  ■

’ . ; a) ring-fence the services.Which.are,carried “free" at the c'urreht lever{vyhich ’allows only.new, • •
• BBppublic seryic^ to be added) - effectively a.'fo.rm of “grandfather rights" - in the ; ■ • .
■ expectation that.in agreeing any hew public.sOrvice.tbe cost o f’cable.'carriage. could be factored.

. .in at the outset; ' • ’. •• . . ■ ; . ■ . . = '

. b) extend the definition of services qualifying for “ft^e" “must carry" arrangements to all 
. holdersof public service broadcast licences proYidln^services for gerieral.r êception. This ! . -
. . ' would be a logical position but Ministers would need to seek to- reassure the cable companies .

’and their investor? that the flew burdens wquld’be very modest. . . . ; . . . . . ..:

26 . The GWP. policy is that the Cbvefnrherit should decide oh additions to the “must cerry" list: we 
propose, th a t additions should be made by secoodary legislation subject to  affirm ative order. ^

27 The CWP'also proposes that, in taking such decisions, the Government would take account of
. capacity constraints and OFCOM's advice; would ensure that such obligations Werepropprtioriate.td'
■ the-purpose; arid would leave the greater amount of capacity, for normal cortimerciai uses. ' ' .

28 We recommend option (a) above, so that all new services designated as “must carry" should be 
carried by cable companies only with "reasonable compensation" whether or not they are carried on - 
other platforms: the level of compensation would be subject to regulation by OFCOM.

■ 29 Another’issue is whether “must carry" dbligatiohs should extend to ancillary services, such as 
subtitling and audio-description. We recommend that the opportunity is taken to provide certainty 
that these services should be carried and at no additiorial charge to the broadcasters; no immediate 
additional burden arises for the cable companies since such services appear to be carried at present.

C) Satellite " .
s .

30 Securing access to satellite is more problematical. The satellite operators (mainly SES-Astra). ' 
are based in Luxembourg and therefore outside other Member States' jurisdiction so it is not possible 
to-seek to impose "must carry" obligations on them. However, there is no’competitive reason why 
SES-Astra would refuse to lease the necessary capacity to PSBs. Moreover, there are also other 
providers and.the market overall is largely competitive. PSBs could therefore be required, say, to 
"take all reasonable steps to procure capacity on and broadcast via any satellite system designated 
by’OFCOM", thus meeting the "must offer" policy of the CWP. Payment would be at a competitive 
market rate. - ■ '
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'r~. ■ p However, to get their sqtyiqes to sateUite viewers,. PSBs also.have to/buy CondjtioriaL Access' , \
(CA) and Electronic Programme Guide (EPG) seiyices (see Glossary). PSBs require conditional access • 

-^^^ervicesi'rom-theToperatDTt6rpre\^rVtghtswersp1ll-'^teide7tlr6ldlCtcopyfiglTris:ti^
national basis, but the satellite “footprint", extends beyond national boundaries) and,(within-idle UK).

• . to deliver the appropriate.regional service. The CA services, enable, each PSB to .encrypt, their service. : .
. . ;sothatthey can be watched only .by-UK viewers. ■ - ’ .. .’ ...

32- Since the.PSBscan buy. satellite CAsen/ices only from S!<y, there is some merit in nV's’ • -
- ■ argument that the-m ust offer" policy hinders-their ability to negotiate, with Sky to buy thoso -■ .
■ V - services’- they can't-walk away from the aegotiatioh:- ITV.an’d the other PSBs. enjoy somoprotectioni;.-

• • - in that the.general regulatoiy.framework for cA-requires.Sky to offer them Sky are ourrently required •.
.= ’ to provide CA oh a “fair, reasonable and noh-discriminatory" (FRND)'basis.- This obligation stems .
■ ■ fromtheAdyancedTV-StandardsDir'e.ctiYe. ' . ■ . ' ’ ’ ' ,

. 33_ On this basis, OFtEt's-current regime for rests on commercial negotiation between the. . . ■
. -parties on the price/terms for CA within the boundaries indicated by published Oftel guidelines, ’ - 
. - . which ampiify the FRND terms.. Oftel's prindpie.is that the CA provider is entitled to recover the ’ ..

' • .’ , .reasonable co'stiof providing services (including the costs of subsidising set-top boxes without which. .
. - there.would be little market), rather than simply.the additional cost It.incurs^by addirig PSBs ’to its CA

■ systems. Agreements may be bn the basis of a ‘per viewer' charge or a fixed price per arihum charge. '
01) a long term cOntrart. OfTEL's current rules do not, however, provide a basis for “special...............

. tfeatment"fOr PSBs who take ^  ’seiyicei. unless there are’demonstrable swings. ’ '

34 bne o’ptibh Would.be to leave- ITV, and the other PSBs, tO negotiate with Sky within, this FRND
■ framework. The.BBC; Chanriel'4and Chant̂ el 5 already have GA agreemehts.in place With. Sly. These,-

- are believed to.be niulti-annual, fixed price contracts. There.is no public information on whether they .
■ ■ have r’efieWal clauses in their c’pntracts or how .robust any such renewal.proV.lslons vvlll be. Until n.oW,..

. it has been for PSBs to decide themselves, whether tb go onto Dsat and ITV has not yet dohe so. ITV
have, though, now started negotiations but are nothappy that Sky might charge them £22.8 million - 

. a year. Sky, rievertheless, apparently think that a deal will be struck between them and ITV later this. • 
-..year on a broad package of issues i’ncludihgCAterms. But even if this .is right the. issue could bo . .

expected to’surface again when the BBC, Channel. 4 and Channel 5 seek to renew their contracts..

35 .. In the light of ITy"s.repres^tations,.and BBC concerns, we have, examined'the scope for.PSBs
- - being given preferentiat CA terms; We haye concluded th'at the -draft Access Djrective,'^effectively ' .
’ . . agreed at a political level, would, preclude- any UNDUE discrimination but that there might be scope, -

’ within this framework, for the regulator, (currently Oftel and in due course OFCOM) to determine 
.. ■ ■ that PSBs should be given some sort of preferential treatment Oftel are due to launch a 3-mohth 

public consultation on the issue in July, but of course the outcome is uncertain; - -. ■.

36 A further option Would be to place “must carry" obligations on Sky in their capacity as channel 
packager and retailer with no charge to or by the PSBs. This would have the advantage of being 
broadly parallel.to the arrangements which exist for-cable. The practical difference Is that cable 
companies are both channel packagers and network operators and already have to be authorised t o " 
operate their network. Sky on the other hand do not operate a network and currently need no 
authorisation in their capacity as a packager and retailer of TV channels. They have two subsidiary

■ - companies: one acting as the channel packager, the’ofher acting as operator of the conditional access 
"gateway". Preliminary legal advice, however, is that imposing “must carry" obligations in this form is 
legally feasible. Broadcasters wou/d need to pay for access to Sky's systems for those satellite 
viewers who do not subscribe to Sky: there are currently estimated to be some hundreds of ' 
thousands of such households, compared With a total of some 5 million Sky subscribers.

37 Such an approach would benefit ITV, in relation to its current negotiations with Sky, and put it 
in a stronger position if, as some believe,.they will be unable to retain their market-share post digital 
switchover. It would also benefit other PSBs when their contracts need to be -renewed; they would 
otherwise risk a significant increase in charges at the renewal point. They might or might not wish to 
take advantage of such a deal: the BBC for example might be concerned at diluting the BBC brand 
by appearing as part of-the Sky package - but jt would at least provide them with sortie leverage in

' ■ negotiating CA charges. This approach would therefore be popular with PSBs. Cable companies
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