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Syllabus

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader,
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337.

SUPREME COURT OF THE UNITED STATES

Syllabus

UNITED STATES v. STEVENS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT

No. 08-769. Argued October 6, 2009—Decided April 20, 2010

Congress enacted 18 U. S. C. §48 to criminalize the commercial crea-
tion, sale, or possession of certain depictions of animal cruelty. The
statute addresses only portrayals of harmful acts, not the underlying
conduct. It applies to any visual or auditory depiction “in which a liv-
ing animal is intentionally maimed, mutilated, tortured, wounded, or
killed,” if that conduct violates federal or state law where “the crea-
tion, sale, or possession takes place,” §48(c)(1). Another clause ex-
empts depictions with “serious religious, political, scientific, educa-
tional, journalistic, historical, or artistic value.” §48(b). The
legislative background of §48 focused primarily on “crush videos,”
which feature the torture and killing of helpless animals and are said
to appeal to persons with a specific sexual fetish. Respondent Ste-
vens was indicted under §48 for selling videos depicting dogfighting.
He moved to dismiss, arguing that §48 is facially invalid under the
First Amendment. The District Court denied his motion, and Ste-
vens was convicted. The Third Circuit vacated the conviction and de-
clared §48 facially unconstitutional as a content-based regulation of
protected speech.

Held: Section §48 is substantially overbroad, and therefore invalid un-
der the First Amendment. Pp. 5-20.

(a) Depictions of animal cruelty are not, as a class, categorically
unprotected by the First Amendment. Because §48 explicitly regu-
lates expression based on content, it is “ ‘presumptively invalid,’ . ..
and the Government bears the burden to rebut that presumption.”
United States v. Playboy Entertainment Group, Inc., 529 U. S. 803,
817. Since its enactment, the First Amendment has permitted re-
strictions on a few historic categories of speech—including obscenity,
defamation, fraud, incitement, and speech integral to criminal con-
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duct—that “have never been thought to raise any Constitutional
problem,” Chaplinsky v. New Hampshire, 315 U. S. 568, 572. Depic-
tions of animal cruelty should not be added to that list. While the
prohibition of animal cruelty has a long history in American law,
there is no evidence of a similar tradition prohibiting depictions of
such cruelty. The Government’s proposed test would broadly balance
the value of the speech against its societal costs to determine
whether the First Amendment even applies. But the First Amend-
ment’s free speech guarantee does not extend only to categories of
speech that survive an ad hoc balancing of relative social costs and
benefits. The Amendment itself reflects a judgment by the American
people that the benefits of its restrictions on the Government out-
weigh the costs. New York v. Ferber, 458 U. S. 747, distinguished.
Pp. 5-9.

(b) Stevens's facial challenge succeeds under existing doctrine.
Pp. 9-20.

(1) In the First Amendment context, a law may be invalidated as
overbroad if “a ‘substantial number’ of its applications are unconsti-
tutional, ‘“judged in relation to the statute’s plainly legitimate
sweep.”’” Washington State Grange v. Washington State Republican
Party, 552 U, S, 442, 449, n. 6. Stevens claims that common depic-
tions of ordinary and lawful activities constitute the vast majority of
materials subject to §48. The Government does not defend such ap-
plications, but contends that the statute is narrowly limited to spe-
cific types of extreme material. Section 48’s constitutionality thus
turns on how broadly it is construed. Pp. 9-10.

(2) Section 48 creates a criminal prohibition of alarming breadth.
The statute’s definition of a “depiction of animal cruelty” does not
even require that the depicted conduct be cruel. While the words
“maimed, mutilated, [and] tortured” convey cruelty, “wounded” and
“killed” do not. Those words have little ambiguity and should be read
according to their ordinary meaning. Section 48 does require that the
depicted conduct be “illegal,” but many federal and state laws con-
cerning the proper treatment of animals are not designed to guard
against animal cruelty. For example, endangered species protections
restrict even the humane wounding or killing of animals. The statute
draws no distinction based on the reason the conduct is made iliegal.

Moreover, §48 applies to any depiction of conduct that is illegal
in the State in which the depiction is created, sold, or possessed, “re-
gardless of whether the ... wounding . . . or killing took place” there,
§48(c)(1). Depictions of entirely lawful conduct may run afoul of the
ban if those depictions later find their way into States where the
same conduct is unlawful. This greatly expands §48's scope, because
views about animal cruelty and regulations having no connection to
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cruelty vary widely from place to place. Hunting is unlawful in the
District of Columbia, for example, but there is an enormous national
market for hunting-related depictions, greatly exceeding the demand
for crush videos or animal fighting depictions. Because the statute
allows each jurisdiction to export its laws to the rest of the country,
§48(a) applies to any magazine or video depicting lawful hunting that
is sold in the Nation’s Capital. Those seeking to comply with the law
face a bewildering maze of regulations from at least 56 separate ju-
risdictions. Pp. 11-15.

(3) Limiting §48’s reach to crush videos and depictions of animal
fighting or other extreme cruelty, as the Government suggests, re-
quires an unrealistically broad reading of the statute’s exceptions
clause. The statute only exempts material with “serious” value, and
“serious” must be taken seriously. The excepted speech must also fall
within one of §48(b)’s enumerated categories. Much speech does not.
For example, most hunting depictions are not obviously instructional
in nature. The exceptions clause simply has no adequate reading
that results in the statute’s banning only the depictions the Govern-
ment would like to ban.

Although the language of §48(b) is drawn from the Court’s deci-
sion in Miller v. California, 413 U. S, 15, the exceptions clause does
not answer every First Amendment objection. Under Miller, “seri-
ous” value shields depictions of sex from regulation as obscenity. But
Miller did not determine that serious value could be used as a gen-
eral precondition to protecting other types of speech in the first place.
Even ““wholly neutral futilities . . . come under the protection of free
speech.’” Cohen v. California, 403 U. S. 15, 25. The First Amend-
ment presumptively extends to many forms of speech that do not
qualify for §48(b)’s .serious-value exception, but nonetheless fall
within §48(c)’s broad reach. Pp. 15-17.

(4) Despite the Government’s assurance that it will apply §48 to
reach only “extreme” cruelty, this Court will not uphold an unconsti-
tutional statute merely because the Government promises to use it
responsibly. Nor can the Court construe this statutory language to
avoid constitutional doubt. A limiting construction can be imposed
only if the statute “is ‘readily susceptible’ to such a construction,”
Reno v. American Civil Liberties Union, 521 U. S. 844, 884. To read
§48 as the Government desires requires rewriting, not just reinter-
pretation. Pp. 18-19.

(5) This construction of §48 decides the constitutional question.
The Government makes no effort to defend §48 as applied beyond
crush videos and depictions of animal fighting. It argues that those
particular depictions are intrinsically related to criminal conduct or
are analogous to obscenity (if not themselves obscene), and that the
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ban on such speech would satisfy the proper level of scrutiny. But
the Government nowhere extends these arguments to other depic-
tions, such as hunting magazines and videos, that are presumptively
protected by the First Amendment but that remain subject to §48.
Nor does the Government seriously contest that these presumptively
impermissible applications of §48 far outnumber any permissible
ones. The Court therefore does not decide whether a statute limited
to crush videos or other depictions of extreme animal cruelty would
be constitutional. Section 48 is not so limited but is instead substan-
tially overbroad, and therefore invalid under the First Amendment.
Pp. 19-20.

533 F. 3d 218, affirmed.
ROBERTS, C. d., delivered the opinion of the Court, in which STEVENS,

ScaLiA, KENNEDY, THOMAS, GINSBURG, BREYER, and SOTOMAYOR, Jd.,
joined. ALITO,d., filed a dissenting opinion.
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NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports, Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press.

SUPREME COURT OF THE UNITED STATES

No. 08-769

UNITED STATES, PETITIONER v. ROBERT J.
STEVENS

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE THIRD CIRCUIT

[April 20, 2010]

CHIEF JUSTICE ROBERTS delivered the opinion of the
Court.

Congress enacted 18 U.S.C. §48 to criminalize the
commercial creation, sale, or possession of certain depic-
tions of animal cruelty. The statute does not address
underlying acts harmful to animals, but only portrayals of
such conduct. The question presented is whether the
prohibition in the statute is consistent with the freedom of
speech guaranteed by the First Amendment.

I

Section 48 establishes a criminal penalty of up to five
years in prison for anyone who knowingly “creates, sells,
or possesses a depiction of animal cruelty,” if done “for
commercial gain” in interstate or foreign commerce.
§48(a).! A depiction of “animal cruelty” is defined as one

1The statute reads in full:
“§48. Depiction of animal cruelty
“(a) CREATION, SALE, OR POSSESSION.—Whoever knowingly creates,
sells, or possesses a depiction of animal cruelty with the intention of
placing that depiction in interstate or foreign commerce for commercial
gain, shall be fined under this title or imprisoned not more than 5
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“in which a living animal is intentionally maimed, muti-
lated, tortured, wounded, or killed,” if that conduct vio-
lates federal or state law where “the creation, sale, or
possession takes place.” §48(c)(1). In what is referred to
as the “exceptions clause,” the law exempts from prohibi-
tion any depiction “that has serious religious, political,
scientific, educational, journalistic, historical, or artistic
value.” §48(b).

The legislative background of §48 focused primarily on
the interstate market for “crush videos.” According to the
House Committee Report on the bill, such videos feature
the intentional torture and killing of helpless animals,
including cats, dogs, monkeys, mice, and hamsters. H. R.
Rep. No. 106-397, p. 2 (1999) (hereinafter H. R. Rep.).
Crush videos often depict women slowly crushing animals
to death “with their bare feet or while wearing high heeled
shoes,” sometimes while “talking to the animals in a kind
of dominatrix patter” over “[t]he cries and squeals of the
animals, obviously in great pain.” Ibid. Apparently these
depictions “appeal to persons with a very specific sexual

years, or both.

“(b) EXCEPTION.—Subsection (a) does not apply to any depiction
that has serious religious, political, scientific, educational, journalistic,
historical, or artistic value.

“(c) DEFINITIONS.—In this section—

“(1) the term ‘depiction of animal cruelty’ means any visual or
auditory depiction, including any photograph, motion-picture film,
video recording, electronic image, or sound recording of conduct in
which a living animal is intentionally maimed, mutilated, tortured,
wounded, or killed, if such conduct is illegal under Federal law or the
law of the State in which the creation, sale, or possession takes place,
regardless of whether the maiming, mutilation, torture, wounding, or
killing took place in the State; and

“(2) the term ‘State’ means each of the several States, the Dis-
trict of Columbia, the Commonwealth of Puerto Rico, the Virgin Is-
lands, Guam, American Samoa, the Commonwealth of the Northern
Mariana Islands, and any other commonwealth, territory, or possession
of the United States.”
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fetish who find them sexually arousing or otherwise excit-
ing.” Id., at 2-3. The acts depicted in crush videos are
typically prohibited by the animal cruelty laws enacted by
all 50 States and the District of Columbia. See Brief for
United States 25, n. 7 (listing statutes). But crush videos
rarely disclose the participants’ identities, inhibiting
prosecution of the underlying conduct. See H. R. Rep., at
3; accord, Brief for State of Florida et al. as Amici Curiae
11.

This case, however, involves an application of §48 to
depictions of animal fighting. Dogfighting, for example, is
unlawful in all 50 States and the District of Columbia, see
Brief for United States 26, n. 8 (listing statutes), and has
been restricted by federal law since 1976. Animal Welfare
Act Amendments of 1976, §17, 90 Stat. 421, 7 U.S.C.
§2156. Respondent Robert J. Stevens ran a business,
“Dogs of Velvet and Steel,” and an associated Web site,
through which he sold videos of pit bulls engaging in
dogfichts and attacking other animals. Among these
videos were Japan Pit Fights and Pick-A-Winna: A Pit
Bull Documentary, which include contemporary footage of
dogfights in Japan (where such conduct is allegedly legal)
as well as footage of American dogfights from the 1960's
and 1970’s.2 A third video, Catch Dogs and Country Liv-
ing, depicts the use of pit bulls to hunt wild boar, as well
as a “gruesome” scene of a pit bull attacking a domestic
farm pig. 533 F. 3d 218, 221 (CA3 2008) (en banc). On the
basis of these videos, Stevens was indicted on three counts
of violating §48.

Stevens moved to dismiss the indictment, arguing that
§48 is facially invalid under the First Amendment. The

2The Government contends that these dogfights were unlawful at the
time they occurred, while Stevens disputes the assertion. Reply Brief
for United States 25, n. 14 (hereinafter Reply Brief); Brief for Respon-
dent 44, n. 18.
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District Court denied the motion. It held that the depic-
tions subject to §48, like obscenity or child pornography,
are categorically unprotected by the First Amendment.
2:04-cr—00051-ANB (WD Pa., Nov. 10, 2004), App. to Pet.
for Cert. 65a—71a. It went on to hold that §48 is not sub-
stantially overbroad, because the exceptions clause suffi-
ciently narrows the statute to constitutional applications.
Id., at T1a—75a. The jury convicted Stevens on all counts,
and the District Court sentenced him to three concurrent
sentences of 37 months’ imprisonment, followed by three
years of supervised release. App. 37.

The en banc Third Circuit, over a three-judge dissent,
declared §48 facially unconstitutional and vacated Ste-
vens’s conviction. 533 F. 3d 218. The Court of Appeals
first held that §48 regulates speech that is protected by
the First Amendment. The Court declined to recognize a
new category of unprotected speech for depictions of ani-
mal cruelty, id., at 224, and n. 6, and rejected the Gov-
ernment’s analogy between animal cruelty depictions and
child pornography, id., at 224-232.

The Court of Appeals then held that §48 could not sur-
vive strict scrutiny as a content-based regulation of pro-
tected speech. Id., at 232. It found that the statute lacked
a compelling government interest and was neither nar-
rowly tailored to preventing animal cruelty nor the least
restrictive means of doing so. Id., at 232-235. It therefore
held §48 facially invalid.

In an extended footnote, the Third Circuit noted that
§48 “might also be unconstitutionally overbroad,” because
it “potentially covers a great deal of constitutionally pro-
tected speech” and “sweeps [too] widely” to be limited only
by prosecutorial discretion. Id., at 235, n. 16. But the
Court of Appeals declined to rest its analysis on this
ground. '

We granted certiorari. 556 U.S. ___(2009).
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II

The Government’s primary submission is that §48 nec-
essarily complies with the Constitution because the
banned depictions of animal cruelty, as a class, are
categorically unprotected by the First Amendment. We
disagree.

The First Amendment provides that “Congress shall
make no law . . . abridging the freedom of speech.” “[Als a
general matter, the First Amendment means that gov-
ernment has no power to restrict expression because of its
message, its ideas, its subject matter, or its content.”
Ashcroft v. American Civil Liberties Union, 535 U. S. 564,
573 (2002) (internal quotation marks omitted). Section 48
explicitly regulates expression based on content: The
statute restricts “visual [and] auditory depiction[s],” such
as photographs, videos, or sound recordings, depending on
whether they depict conduct in which a living animal is
intentionally harmed. As such, §48 is “‘presumptively
invalid,” and the Government bears the burden to rebut
that presumption.” United States v. Playboy Entertain-
ment Group, Inc., 529 U.S. 803, 817 (2000) (quoting
R.A V. v. St. Paul, 505 U.S. 377, 382 (1992); citation
omitted).

“From 1791 to the present,” however, the First Amend-
ment has “permitted restrictions upon the content of
speech in a few limited areas,” and has never “include[d] a
freedom to disregard these traditional limitations.” Id., at
382-383. These “historic and traditional categories long
familiar to the bar,” Simon & Schuster, Inc. v. Members of
N. Y. State Crime Victims Bd., 502 U. S. 105, 127 (1991)
(KENNEDY, J., concurring in judgment)—including obscen-
ity, Roth v. United States, 354 U. S. 476, 483 (1957), defa-
mation, Beauharnais v. Illinois, 343 U.S. 250, 254-255
(1952), fraud, Virginia Bd. of Pharmacy v. Virginia Citi-
zens Consumer Council, Inc., 425 U.S. 748, 771 (1976),
incitement, Brandenburg v. Ohio, 395 U. S. 444, 447-449
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(1969) (per curiam), and speech integral to criminal con-
duct, Giboney v. Empire Storage & Ice Co., 336 U. S. 490,
498 (1949)—are “well-defined and narrowly limited classes
of speech, the prevention and punishment of which have
never been thought to raise any Constitutional problem.”
Chaplinsky v. New Hampshire, 315 U.S. 568, 571-572
(1942).

The Government argues that “depictions of animal
cruelty” should be added to the list. It contends that
depictions of “illegal acts of animal cruelty” that are
“made, sold, or possessed for commercial gain” necessarily
“lack expressive value,” and may accordingly “be regulated
as unprotected speech.” Brief for United States 10 (em-
phasis added). The claim is not just that Congress may
regulate depictions of animal cruelty subject to the First
Amendment, but that these depictions are outside the
reach of that Amendment altogether—that they fall into a
“First Amendment Free Zone.” Board of Airport
Comm'rs of Los Angeles v. Jews for Jesus, Inc., 482 U. S.
569, 574 (1987). . A

As the Government notes, the prohibition of animal
cruelty itself has a long history in American law, starting
with the early settlement of the Colonies. Reply Brief 12,
n. 8; see, e.g., The Body of Liberties §92 (Mass. Bay Colony
1641), reprinted in American Historical Documents 1000-
1904, 43 Harvard Classics 66, 79 (C. Eliot ed. 1910) (“No
man shall exercise any Tirranny or Crueltie towards any
bruite Creature which are usuallie kept for man’s use”).
But we are unaware of any similar tradition excluding
depictions of animal cruelty from “the freedom of speech”
codified in the First Amendment, and the Government
points us to none.

The Government contends that “historical evidence”
about the reach of the First Amendment is not “a neces-
sary prerequisite for regulation today,” Reply Brief 12,
n. 8, and that categories of speech may be exempted from
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the First Amendment’s protection without any long-settled
tradition of subjecting that speech to regulation. Instead,
the Government points to Congress’s “‘legislative judg-
ment that ... depictions of animals being intentionally
tortured and killed {are] of such minimal redeeming value
as to render {them] unworthy of First Amendment protec-
tion,”” Brief for United States 23 (quoting 533 F. 3d, at 243
(Cowen, J., dissenting)), and asks the Court to uphold the
ban on the same basis. The Government thus proposes
that a claim of categorical exclusion should be considered
under a simple balancing test: “Whether a given category
of speech enjoys First Amendment protection depends
upon a categorical balancing of the value of the speech
against its societal costs.” Brief for United States 8; see
also id., at 12.

As a free-floating test for First Amendment coverage,
that sentence is startling and dangerous. The First
Amendment’s guarantee of free speech does not extend
only to categories of speech that survive an ad hoc balanc-
ing of relative social costs and benefits. The First
Amendment itself reflects a judgment by the American
people that the benefits of its restrictions on the Govern-
ment outweigh the costs. OQur Constitution forecloses any
attempt to revise that judgment simply on the basis that
some speech is not worth it. The Constitution is not a
document “prescribing limits, and declaring that those
limits may be passed at pleasure.,” Marbury v. Madison, 1
Cranch 137, 178 (1803).

To be fair to the Government, its view did not emerge
from a vacuum. As the Government correctly notes, this
Court has often described historically unprotected catego-
ries of speech as being “‘of such slight social value as a
step to truth that any benefit that may be derived from
them is clearly outweighed by the social interest in order
and morality.”” R.A.V. supra, at 383 (quoting Chap-
linsky, supra, at 572). In New York v. Ferber, 458 U. S.
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747 (1982), we noted that within these categories of unpro-
tected speech, “the evil to be restricted so overwhelmingly
outweighs the expressive interests, if any, at stake, that
no process of case-by-case adjudication is required,” be-
cause “the balance of competing interests is clearly
struck,” id., at 763-764. The Government derives its
proposed test from these descriptions in our precedents.
See Brief for United States 12—13.

But such descriptions are just that—descriptive. They
do not set forth a test that may be applied as a general
matter to permit the Government to imprison any speaker
80 long as his speech is deemed valueless or unnecessary,
or o long as an ad hoc calculus of costs and benefits tilts
in a statute’s favor.

When we have identified categories of speech as fully
outside the protection of the First Amendment, it has not
been on the basis of a simple cost-benefit analysis. In
Ferber, for example, we classified child pornography as
such a category, 458 U. S., at 763. We noted that the
State of New York had a compelling interest in protecting
children from abuse, and that the value of using children
in these works (as opposed to simulated conduct or adult
actors) was de minimis. Id., at 756-757, 762. But our
decision did not rest on this “balance of competing inter-
ests” alone. Id., at 764. We made clear that Ferber pre-
sented a special case: The market for child pornography
was “intrinsically related” to the underlying abuse, and
was therefore “an integral part of the production of such
materials, an activity illegal throughout the Nation.” Id.,
at 759, 761, As we noted, “‘[i]t rarely has been suggested
that the constitutional freedom for speech and press ex-
tends its immunity to speech or writing used as an inte-
gral part of conduct in violation of a valid criminal stat-
ute.”” Id., at 761-762 (quoting Giboney, supra, at 498).
Ferber thus grounded its analysis in a previously recog-
nized, long-established category of unprotected speech,
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and our subsequent decisions have shared this under-
standing. See Osborne v. Ohio, 495 U. S. 103, 110 (1990)
(describing Ferber as finding “persuasive” the argument
that the advertising and sale of child pornography was “an
integral part” of its unlawful production (internal quota-
tion marks omitted)); Ashcroft v. Free Speech Coalition,
535 U. S. 234, 249-250 (2002) (noting that distribution
and sale “were intrinsically related to the sexual abuse of
children,” giving the speech at issue “a proximate link to
the crime from which it came” (internal quotation marks
omitted)).

Our decisions in Ferber and other cases cannot be taken
as establishing a freewheeling authority to declare new
categories of speech outside the scope of the First Amend-
ment. Maybe there are some categories of speech that
have been historically unprotected, but have not yet been
specifically identified or discussed as such in our case law.
But if so, there is no evidence that “depictions of animal
cruelty” is among them. We need not foreclose the future
recognition of such additional categories to reject the
Government’s highly manipulable balancing test as a
means of identifying them.

III

Because we decline to carve out from the First Amend-
ment any novel exception for §48, we review Stevens’s
First Amendment challenge under our existing doctrine.

A

Stevens challenged §48 on its face, arguing that any
conviction secured under the statute would be unconstitu-
tional. The court below decided the case on that basis, 533
F. 3d, at 231, n. 13, and we granted the Solicitor General’s
petition for certiorari to determine “whether 18 U. S. C. 48
is facially invalid under the Free Speech Clause of the
First Amendment,” Pet. for Cert, i.
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To succeed in a typical facial attack, Stevens would have
to establish “that no set of circumstances exists under
which [{§48] would be valid,” United States v. Salerno, 481
U. S. 739, 745 (1987), or that the statute lacks any “plainly
legitimate sweep,” Washington v. Glucksberg, 521 U. S.
702, 740, n. 7 (1997) (STEVENS, J., concurring in judg-
ments) (internal quotation marks omitted). Which stan-
dard applies in a typical case is a matter of dispute that
we need not and do not address, and neither Salerno nor
Glucksberg is a speech case. Here the Government asserts
that Stevens cannot prevail because §48 is plainly legiti-
mate as applied to crush videos and animal fighting depic-
tions. Deciding this case through a traditional facial
analysis would require us to resolve whether these appli-
cations of §48 are in fact consistent with the Constitution.

In the First Amendment context, however, this Court
recognizes “a second type of facial challenge,” whereby a
law may be invalidated as overbroad if “a substantial
number of its applications are unconstitutional, judged in
relation to the statute’s plainly legitimate sweep.” Wash-
ington State Grange v. Washington State Republican
Party, 552 U. S. 442, 449, n. 6 (2008) (internal quotation
marks omitted). Stevens argues that §48 applies to com-
mon depictions of ordinary and lawful activities, and that
these depictions constitute the vast majority of materials
subject to the statute. Brief for Respondent 22-25. The
Government makes no effort to defend such a broad ban as
constitutional. Instead, the Government’s entire defense
of §48 rests on interpreting the statute as narrowly lim-
ited to specific types of “extreme” material. Brief for
United States 8. As the parties have presented the issue,
therefore, the constitutionality of §48 hinges on how
broadly it is construed. It is to that question that we now
turn.?

3The dissent contends that because there has not been a ruling on
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B

As we explained two Terms ago, “[tlhe first step in
overbreadth analysis is to construe the challenged statute;
it is impossible to determine whether a statute reaches too
far without first knowing what the statute covers.” United
States v. Williams, 553 U. S. 285, 293 (2008). Because §48
is a federal statute, there is no need to defer to a state
court’s authority to interpret its own law.

We read §48 to create a criminal prohibition of alarming
breadth. To begin with, the text of the statute’s ban on a
“depiction of animal cruelty” nowhere requires that the
depicted conduct be cruel. That text applies to “any ...
depiction” in which “a living animal is intentionally
maimed, mutilated, tortured, wounded, or killed.”
§48(c)(1). “[M)aimed, mutilated, [and] tortured” convey
cruelty, but “wounded” or “killed” do not suggest any such
limitation.

The Government contends that the terms in the defini-
tion should be read to require the additional element of
“accompanying acts of cruelty.” Reply Brief 6; see also Tr.
of Oral Arg. 17-19. (The dissent hinges on the same

the validity of the statute as applied to Stevens, our consideration of his
facial overbreadth claim is premature, Post, at 1, and n. 1, 2-3 (opinion
of ALITO, J.). Whether or not that conclusion follows, here no as-applied
claim has been preserved. Neither court below construed Stevens's
briefs as adequately developing a separate attack on a defined subset of
the statute’s applications (say, dogfighting videos). See 533 F. 3d 218,
231, n. 13 (CA3 2008) (en banc) (“Stevens brings a facial challenge to
the statute”); App. to Pet. for Cert. 65a, 74a. Neither did the Govern-
ment, see Brief for United States in No, 05-2497 (CA3), p. 28 (opposing
“the appellant’s facial challenge”); accord, Brief for United States 4.
The sentence in Steveéns's appellate brief mentioning his unrelated
sufficiency-of-the-evidence challenge hardly developed a First Amend-
ment as-applied claim. See post, at 1, n. 1, Stevens’s constitutional
argument is a general one. And unlike the challengers in Washington
State Grange, Stevens does not “rest on factual assumptions ... that
can be evaluated only in the context of an as-applied challenge.” 552
U. S., at 444,
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assumption. See post, at 6, 9.) The Government bases
this argument on the definiendum, “depiction of animal
cruelty,” cf. Leocal v. Ashceroft, 543 U. S. 1, 11 (2004), and
on “‘the commonsense canon of noscitur a sociis.’” Reply
Brief 7 (quoting Williams, 553 U.S., at 294). As that
canon recognizes, an ambiguous term may be “given more
precise content by the neighboring words with which it is
associated.” Ibid. Likewise, an unclear definitional
phrase may take meaning from the term to be defined, see
Leocal, supra, at 11 (interpreting a “‘substantial risk’” of
the “us[e]” of “physical force” as part of the definition of
“‘crime of violence’”).

But the phrase “wounded ... or killed” at issue here
contains little ambiguity. The Government’s opening brief
properly applies the ordinary meaning of these words,
stating for example that to “kill' is ‘to deprive of life.””
Brief for United States 14 (quoting Webster’s Third New
International Dictionary 1242 (1993)). We agree that
“wounded” and “killed” should be read according to their
ordinary meaning. Cf Engine Mfrs. Assn. v. South Coast
Air Quality Management Dist., 541 U. S. 246, 252 (2004).
Nothing about that meaning requires cruelty.

While not requiring cruelty, §48 does require that the
depicted conduct be “illegal.” But this requirement does
not limit §48 along the lines the Government suggests.
There are myriad federal and state laws concerning the
proper treatment of animals, but many of them are not
designed to guard against animal cruelty. Protections of
endangered species, for example, restrict even the humane
“woundfing] or killfing]” of “living animal[s].” §48(c)(1).
Livestock regulations are often designed to protect the
health of human beings, and hunting and fishing rules
(seasons, licensure, bag limits, weight requirements) can
be designed to raise revenue, preserve animal populations,
or prevent accidents. The text of §48(c) draws no distinc-
tion based on the reason the intentional killing of an
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animal is made illegal, and includes, for example, the
humane slaughter of a stolen cow.*

What is more, the application of §48 to depictions of
illegal conduct extends to conduct that is illegal in only a
single jurisdiction. Under subsection (c)(1), the depicted
conduct need only be illegal in “the State in which the
creation, sale, or possession takes place, regardless of
whether the ... wounding ... or killing took place in
[that] State.” A depiction of entirely lawful conduct runs
afoul of the ban if that depiction later finds its way into
another State where the same conduct is unlawful. This
provision greatly expands the scope of §48, because al-
though there may be “a broad societal consensus” against
cruelty to animals, Brief for United States 2, there is
substantial disagreement on what types of conduct are
properly regarded as cruel. Both views about cruelty to
animals and regulations having no connection to cruelty
vary widely from place to place.

In the District of Columbia, for example, all hunting is
unlawful. D. C. Munic. Regs., tit. 19, §1560 (2009). Other
jurisdictions permit or encourage hunting, and there is an
enormous national market for hunting-related depictions
in which a living animal is intentionally killed. Hunting
periodicals have circulations in the hundreds of thousands
or millions, see Mediaweek, Sept. 29, 2008, p.28, and
hunting television programs, videos, and Web sites are
equally popular, see Brief for Professional Outdoor Media

4The citations in the dissent’s appendix are beside the point. The
cited statutes stand for the proposition that hunting is not covered by
animal cruelty laws. But the reach of §48 is, as we have explained, not
restricted to depictions of conduct that violates a law specifically
directed at animal cruelty. It simply requires that the depicted conduct
be “illegal.” §48(c)(1). The Government implicitly admits as much,
arguing that “instructional videos for hunting” are saved by the stat-
ute’s exceptions clause, not that they fall outside the prohibition in the
first place. Reply Brief 6.
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Association et al. as Amici Curiae 9-10. The demand for
hunting depictions exceeds the estimated demand for
crush videos or animal fighting depictions by several
orders of magnitude. Compare ibid. and Brief for National
Rifle Association of America, Inc., as Amicus Curiae 12
(hereinafter NRA Brief) (estimating that hunting maga-
zines alone account for $135 million in annual retail sales)
with Brief for United States 43—44, 46 (suggesting $1
million in crush video sales per year, and noting that
Stevens earned $57,000 from his videos). Nonetheless,
because the statute allows each jurisdiction to export its
laws to the rest of the country, §48(a) extends to any
magazine or video depicting lawful hunting, so long as
that depiction is sold within the Nation’s Capital.

Those seeking to comply with the law thus face a bewil-
dering maze of regulations from at least 56 separate juris-
dictions. Some States permit hunting with crossbows, Ga.
Code Ann. §27-3-4(1) (2007); Va. Code Ann. §29.1-
519(A)(6) (Lexis 2008 Cum. Supp.), while others forbid it,
Ore. Admin. Reg. 635-065-0725 (2009), or restrict it only
to the disabled, N.Y. Envir. Conserv. Law Ann. §11-
0901(16) (West 2005). Missouri allows the “canned” hunt-
ing of ungulates held in captivity, Mo. Code Regs. Ann.,
tit. 3, 10-9.560(1), but Montana restricts such hunting to
certain bird species, Mont. Admin. Rule 12.6.1202(1)
(2007). The sharp-tailed grouse may be hunted in Idaho,
but not in Washington. Compare Idaho Admin. Code
§13.01.09.606 (2009) with Wash. Admin. Code §232-28-
342 (2009).

The disagreements among the States—and the “com-
monwealth[s], territor[ies], or possession[s] of the United
States,” 18 U. S. C. §48(c)(2)—extend well beyond hunting.
State agricultural regulations permit different methods of
livestock slaughter in different places or as applied to differ-
ent animals. Compare, e.g., Fla. Stat. §828.23(5) (2007)
(excluding poultry from humane slaughter requirements)
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with Cal. Food & Agric. Code Ann. §19501(b) (West 2001)
(including some poultry). California has recently banned
cutting or “docking” the tails of dairy cattle, which other
States permit. 2009 Cal. Legis. Serv. Ch. 344 (S. B. 135)
(West). Even cockfighting, long considered immoral in
much of America, see Barnes v. Glen Theatre, Inc., 501
U. S. 560, 575 (1991) (SCALIA, J., concurring in judgment),
is legal in Puerto Rico, see 15 Laws P. R. Ann. §301 (Supp.
2008); Posadas de Puerto Rico Associates v. Tourism Co. of
P, R, 478 U. S. 328, 342 (1986), and was legal in Louisi-
ana until 2008, see La. Stat. Ann. §14:102.23 (West) (effec-
tive Aug. 15, 2008). An otherwise-lawful image of any of
these practices, if sold or possessed for commercial gain
within a State that happens to forbid the practice, falls
within the prohibition of §48(a).

C

The only thing standing between defendants who sell
such depictions and five years in federal prison—other
than the mercy of a prosecutor—is the statute’s exceptions
clause. Subsection (b) exempts from prohibition “any
depiction that has serious religious, political, scientific,
educational, journalistic, historical, or artistic value.” The
Government argues that this clause substantially narrows
the statute’s reach: News reports about animal cruelty
have “journalistic” value; pictures of bullfichts in Spain
have “historical” value; and instructional hunting videos
have “educational”’ value. Reply Brief 6. Thus, the Gov-
ernment argues, §48 reaches only crush videos, depictions
of animal fighting (other than Spanish bullfighting, see
Brief for United States 47-48), and perhaps other depic-
tions of “extreme acts of animal cruelty.” Id., at 41.

The Government’s attempt to narrow the statutory ban,
however, requires an unrealistically broad reading of the
exceptions clause. As the Government reads the clause,
any material with “redeeming societal value,” id., at 9, 16,
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23, “‘at least some minimal value,”” Reply Brief 6 (quoting
H. R. Rep., at 4), or anything more than “scant social
value,” Reply Brief 11, is excluded under §48(b). But the
text says “serious” value, and “serious” should be taken
seriously. We decline the Government’s invitation—
advanced for the first time in this Court—to regard as
“serious” anything that is not “scant.” (Or, as the dissent
puts it, “‘trifling,’” Post, at 6.) As the Government recog-
nized below, “serious” ordinarily means a good bit more.
The District Court’s jury instructions required value that
is “significant and of great import,” App. 132, and the
Government defended these instructions as properly
relying on “a commonly accepted meaning of the word
‘serious,’” Brief for United States in No. 05-2497 (CAS3), p.
50.

Quite apart from the requirement of “serious” value in
§48(b), the excepted speech must also fall within one of the
enumerated categories. Much speech does not. Most
hunting videos, for example, are not obviously instruc-
tional in nature, except in the sense that all life is a les-
son. According to Safari Club International and the Con-
gressional Sportsmen’s Foundation, many popular videos
“have primarily entertainment value” and are designed to
“entertai[n] the viewer, marke[t] hunting equipment, or
increasle] the hunting community.” Brief for Safari Club
International et al. as Amici Curiae 12. The National
Rifle Association agrees that “much of the content of hunt-
ing media . . . is merely recreational in nature.” NRA Brief
28. The Government offers no principled explanation why
these depictions of hunting or depictions of Spanish bull-
fights would be inherently valuable while those of Japa-
nese dogfights are not. The dissent contends that hunting
depictions must have serious value because hunting has
serious value, in a way that dogfights presumably do not.
Post, at 6-8. But §48(b) addresses the value of the depic-
tions, not of the underlying activity. There is simply no
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adequate reading of the exceptions clause that results in
the statute’s banning only the depictions the Government
would like to ban.

The Government explains that the language of §48(b)
was largely drawn from our opinion in Miller v. California,
413 U. S. 15 (1973), which excepted from its definition of
obscenity any material with “serious literary, artistic,
political, or scientific value,” id., at 24. See Reply Brief 8,
9, and n. 5. According to the Government, this incorpora-
tion of the Miller standard into §48 is therefore surely
enough to answer any First Amendment objection. Reply
Brief 8-9.

In Miller we held that “serious” value shields depictions
of sex from regulation as obscenity. 413 U. S., at 24-25.
Limiting Miller’s exception to “serious” value ensured that
“‘[a] quotation from Voltaire in the flyleaf of a book
[would] not constitutionally redeem an otherwise obscene
publication.”” Id., at 25, n. 7 (quoting Kois v. Wisconsin,
408 U. S. 229, 231 (1972) (per curiam)). We did not, how-
ever, determine that serious value could be used as a
general precondition to protecting other types of speech in
the first place. Most of what we say to one another lacks
“religious, political, scientific, educational, journalistic,
historical, or artistic value” (let alone serious value), but it
is still sheltered from government regulation. Even
“‘Iw]holly neutral futilities . .. come under the protection
of free speech as fully as do Keats’ poems or Donne’s ser-
mons.”” Cohen v. California, 403 U. S. 15, 25 (1971) (quot-
ing Winters v. New York, 333 U. S. 507, 528 (1948) (Frank-
furter, J., dissenting); alteration in original).

Thus, the protection of the First Amendment presump-
tively extends to many forms of speech that do not qualify
for the serious-value exception of §48(b), but nonetheless
fall within the broad reach of §48(c).
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Not to worry, the Government says: The Executive
Branch construes §48 to reach only “extreme” cruelty,
Brief for United States 8, and it “neither has brought nor
will bring a prosecution for anything less,” Reply Brief 6—
7. The Government hits this theme hard, invoking its
prosecutorial discretion several times. See id., at 6-7, 10,
and n. 6, 19, 22. But the First Amendment protects
against the Government; it does not leave us at the mercy
of noblesse oblige. We would not uphold an unconstitu-
tional statute merely because the Government promised to
use it responsibly. Cf. Whitman v. American Trucking
Assns., Inc., 531 U. S. 457, 473 (2001).

This prosecution is itself evidence of the danger in put-
ting faith in government representations of prosecutorial
restraint. When this legislation was enacted, the Execu-
tive Branch announced that it would interpret §48 as
covering only depictions “of wanton cruelty to animals
designed to appeal to a prurient interest in sex.” See
Statement by President William J. Clinton upon Signing
H. R. 1887, 34 Weekly Comp. Pres. Doc. 2557 (Dec. 9,
1999). No one suggests that the videos in this case fit that
description. The Government’s assurance that it will
apply §48 far more restrictively than its language provides
is pertinent only as an implicit acknowledgment of the
potential constitutional problems with a more natural
reading.

Nor can we rely upon the canon of construction that
“ambiguous statutory language [should] be construed to
avoid serious constitutional doubts.” FCC v. Fox Televi-
sion Stations, Inc., 556 U.S. ___, ___ (2009) (slip op., at
12). “[T1his Court may impose a limiting construction on a
statute only if it is ‘readily susceptible’ to such a construc-
tion.” Reno v. American Civil Liberties Union, 521 U.S.
844, 884 (1997). We “‘will not rewrite a . . . law to conform
it to constitutional requirements,’” id., at 884-885 (quot-
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ing Virginia v. American Booksellers Assn., Inc., 484 U. S.
383, 397 (1988); omission in original), for doing so would
constitute a “serious invasion of the legislative domain,”
United States v. Treasury Employees, 513 U. S. 454, 479,
n. 26 (1995), and sharply diminish Congress’s “incentive to
draft a narrowly tailored law in the first place,” Osborne,
495 U. S., at 121. To read §48 as the Government desires
requires rewriting, not just reinterpretation.

* * *

Our construction of §48 decides the constitutional ques-
tion; the Government makes no effort to defend the consti-
tutionality of §48 as applied beyond crush videos and
depictions of animal fighting. It argues that those particu-
lar depictions are intrinsically related to criminal conduct
or are analogous to obscenity (if not themselves obscene),
and that the ban on such speech is narrowly tailored to
reinforce restrictions on the underlying conduct, prevent
additional crime arising from the depictions, or safeguard
public mores. But the Government nowhere attempts to
extend these arguments to depictions of any other activi-
ties—depictions that are presumptively protected by the
First Amendment but that remain subject to the criminal
sanctions of §48.

Nor does the Government seriously contest that the
presumptively impermissible applications of §48 (properly
construed) far outnumber any permissible ones. However
“erowing” and “lucrative” the markets for crush videos and
dogfighting depictions might be, see Brief for United
States 43, 46 (internal quotation marks omitted), they are
dwarfed by the market for other depictions, such as hunt-
ing magazines and videos, that we have determined to be
within the scope of §48. See supra, at 13-14. We there-
fore need not and do not decide whether a statute limited
to crush videos or other depictions of extreme animal
cruelty would be constitutional. We hold only that §48 is
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not so limited but is instead substantially overbroad, and
therefore invalid under the First Amendment.
The judgment of the United States Court of Appeals for
the Third Circuit is affirmed.
It ts so ordered.
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SUPREME COURT OF THE UNITED STATES

No. 08-769

UNITED STATES, PETITIONER v. ROBERT J.
STEVENS

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE THIRD CIRCUIT

[April 20, 2010}

JUSTICE ALITO, dissenting.

The Court strikes down in its entirety a valuable stat-
ute, 18 U. S. C. §48, that was enacted not to suppress
speech, but to prevent horrific acts of animal cruelty—in
particular, the creation and commercial exploitation of
“crush videos,” a form of depraved entertainment that has
no social value. The Court’s approach, which has the
practical effect of legalizing the sale of such videos and is
thus likely to spur a resumption of their production, is
unwarranted. Respondent was convicted under §48 for
selling videos depicting dogfights. On appeal, he argued,
among other things, that §48 is unconstitutional as ap-
plied to the facts of this case, and he highlighted features
of those videos that might distinguish them from other
dogfight videos brought to our attention.! The Court of

1Respondent argued at length that the evidence was insufficient to
prove that the particular videos he sold lacked any serious scientific,
educational, or historical value and thus fell outside the exception in
§48(b). See Brief for Appellant in No. 05-2497 (CA3), pp. 72-79. He
added that, if the evidence in this case was held to be sufficient to take
his videos outside the scope of the exception, then “this case presents
... a situation” in which “a constitutional violation occurs.” Id., at 71.
See also id., at 47 (“The applicability of 18 U. S. C. §48 to speech which
is not a crush video or an appeal to some prurient sexual interest
constitutes a restriction of protected speech, and an unwarranted
violation of the First Amendment’s free speech guarantee”); Brief for
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Appeals—incorrectly, in my view—declined to decide
whether §48 is unconstitutional as applied to respondent’s
videos and instead reached out to hold that the statute is
facially invalid. Today’s decision does not endorse the
Court of Appeals’ reasoning, but it nevertheless strikes
down §48 using what has been aptly termed the “strong
medicine” of the overbreadth doctrine, United States v.
Williams, 553 U. S. 285, 293 (2008) (internal quotation
marks omitted), a potion that generally should be admin-
istered only as “a last resort.” Los Angeles Police Dept. v.
United Reporting Publishing Corp., 528 U. S. 32, 39 (1999)
(internal quotation marks omitted).

Instead of applying the doctrine of overbreadth, I would
vacate the decision below and instruct the Court of Ap-
peals on remand to decide whether the videos that respon-
dent sold are constitutionally protected. If the question of
overbreadth is to be decided, however, I do not think the
present record supports the Court’s conclusion that §48
bans a substantial quantity of protected speech.

I

A party seeking to challenge the constitutionality of a
statute generally must show that the statute violates the
party’s own rights. New York v. Ferber, 458 U. S. 747, 767
(1982). The First Amendment overbreadth doctrine carves
out a narrow exception to that general rule. See id., at
768; Broadrick v. Oklahoma, 413 U.S. 601, 611-612
(1973). Because an overly broad law may deter constitu-
tionally protected speech, the overbreadth doctrine allows

Respondent 55 (“Stevens’ speech does not fit within any existing
category of unprotected, prosecutable speech”); id., at 57 (“[T]he record
as a whole demonstrates that Stevens’ speech cannot constitutionally
be punished”). Contrary to the Court, ante, at 10-11, n, 3 (citing 533
F. 3d 218, 231, n. 13 (CA3 2008) (en banc)), I see no suggestion in the
opinion of the Court of Appeals that respondent did not preserve an as-
applied challenge.
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a party to whom the law may constitutionally be applied
to challenge the statute on the ground that it violates the
First Amendment rights of others. See, e.g., Board of
Trustees of State Univ. of N. Y. v. Fox, 492 U. S. 469, 483
(1989) (“Ordinarily, the principal advantage of the over-
breadth doctrine for a litigant is that it enables him to
benefit from the statute’s unlawful application to someone
else”); see also Ohralik v. Ohio State Bar Assn., 436 U. S.
447, 462, n. 20 (1978) (describing the doctrine as one
“under which a person may challenge a statute that in-
fringes protected speech even if the statute constitution-
ally might be applied to him”).

The “strong medicine” of overbreadth invalidation need
not and generally should not be administered when the
statute under attack is unconstitutional as applied to the
challenger before the court. As we said in Fox, supra, at
484-485, “[i]t is not the usual judicial practice, ... nor do
we consider it generally desirable, to proceed to an over-
breadth issue unnecessarily—that is, before it is deter-
mined that the statute would be valid as applied.” Accord,
New York State Club Assn., Inc. v. City of New York, 487
U.S. 1, 11 (1988); see also Broadrick, supra, at 613;
United Reporting Publishing Corp., supra, at 45 (STEVENS,
dJ., dissenting). ’

I see no reason to depart here from the generally pre-
ferred procedure of considering the question of over-
breadth only as a last resort.? Because the Court has
addressed the overbreadth question, however, I will ex-
plain why I do not think that the record supports the
conclusion that §48, when properly interpreted, is overly
broad.

2 For the reasons set forth below, this is not a case in which the chal-
lenged statute is unconstitutional in all or almost all of its applications.
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II

The overbreadth doctrine “strike{s] a balance between
competing social costs.” Williams, 5563 U.S., at 292.
Specifically, the doctrine seeks to balance the “harmful
effects” of “invalidating a law that in some of its applica-
tions is perfectly constitutional” against the possibility
that “the threat of enforcement of an overbroad law [will]
dete[r] people from engaging in constitutionally protected
speech.” Ibid. “In order to maintain an appropriate bal-
ance, we have vigorously enforced the requirement that a
statute’s overbreadth be substantial, not only in an abso-
lute sense, but also relative to the statute’s plainly legiti-
mate sweep.” Ibid.

In determining whether a statute’s overbreadth is sub-
stantial, we consider a statute’s application to real-world
conduct, not fanciful hypotheticals. See, e.g., id., at 301-
302; see also Ferber, supra, at 773; Houston v. Hill, 482
U. S. 451, 466—467 (1987). Accordingly, we have repeat-
edly emphasized that an overbreadth claimant bears the
burden of demonstrating, “from the text of {the law] and
from actual fact,” that substantial overbreadth exists.
Virginia v. Hicks, 539 U. S. 113, 122 (2003) (quoting New
York State Club Assn., supra, at 14; emphasis added;
internal quotation marks omitted; alteration in original).
Similarly, “there must be a realistic danger that the stat-
ute itself will significantly compromise recognized First
Amendment protections of parties not before the Court for
it to be facially challenged on overbreadth grounds.”
Members of City Council of Los Angeles v. Taxpayers for
Vincent, 466 U. S. 789, 801 (1984) (emphasis added).

II1

In holding that §48 violates the overbreadth rule, the
Court declines to decide whether, as the Government
maintains, §48 is constitutional as applied to two broad
categories of depictions that exist in the real world: crush
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videos and depictions of deadly animal fights. See ante, at
10, 19. Instead, the Court tacitly assumes for the sake of
argument that §48 is valid as applied to these depictions,
but the Court concludes that §48 reaches too much pro-
tected speech to survive. The Court relies primarily on
depictions of hunters killing or wounding game and depic-
tions of animals being slaughtered for food. I address the
Court’s examples below.

A

I turn first to depictions of hunting. As the Court notes,
photographs and videos of hunters shooting game are
common. See ante, at 13-14. But hunting is legal in all
50 States, and §48 applies only to a depiction of conduct
that is illegal in the jurisdiction in which the depiction is
created, sold, or possessed. §§48(a), (c). Therefore, in all
50 States, the creation, sale, or possession for sale of the
vast majority of hunting depictions indisputably falls
outside §48’s reach.

Straining to find overbreadth, the Court suggests that
§48 prohibits the sale or possession in the District of Co-
lumbia of any depiction of hunting because the District—
undoubtedly because of its urban character—does not
permit hunting within its boundaries. Ante, at 13. The
Court also suggests that, because some States prohibit a
particular type of hunting (e.g., hunting with a crossbow
or “canned” hunting) or the hunting of a particular animal
(e.g., the “sharp-tailed grouse”), §48 makes it illegal for
persons in such States to sell or possess for sale a depic-
tion of hunting that was perfectly legal in the State in
which the hunting took place. See ante, at 12—14.

The Court’s interpretation is seriously flawed. “When a
federal court is dealing with a federal statute challenged
as overbroad, it should, of course, construe the statute to
avoid constitutional problems, if the statute is subject to
such a limiting construction.” Ferber, 458 U. S., at 769,
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n. 24. See also Williams, supra, at 307 (STEVENS, J.,
concurring) (“[T]o the extent the statutory text alone is
unclear, our duty to avoid constitutional objections makes
it especially appropriate to look beyond the text in order to
ascertain the intent of its drafters”).

Applying this canon, I would hold that §48 does not
apply to depictions of hunting. First, because §48 targets
depictions of “animal cruelty,” I would interpret that
term to apply only to depictions involving acts of animal
cruelty as defined by applicable state or federal law, not
to depictions of acts that happen to be illegal for reasons
having nothing to do with the prevention of animal cru-
elty. See ante, at 12-13 (interpreting “[t]he text of §48(c)”
to ban a depiction of “the humane slaughter of a stolen
cow”). Virtually all state laws prohibiting animal cruelty
either expressly define the term “animal” to exclude
wildlife or else specifically exempt lawful hunting activi-
ties,® so the statutory prohibition set forth in §48(a) may
reasonably be interpreted not to reach most if not all
hunting depictions.

Second, even if the hunting of wild animals were other-
wise covered by §48(a), I would hold that hunting depic-
tions fall within the exception in §48(b) for depictions that
have “serious” (i.e., not “trifling”4) “scientific,” “educa-

8See Appendix, infra (citing statutes); B. Wagman, S. Waisman, & P.
Frasch, Animal Law: Cases and Materials 92 (4th ed. 2010) (“Most anti-
cruelty laws also include one or more exemptions,” which often “ex-
clud[e] from coverage (1) whole classes of animals, such as wildlife or
farm animals, or (2) specific activities, such as hunting”); Note, Eco-
nomics and Ethics in the Genetic Engineering of Animals, 19 Harv.
J.L. & Tech. 413, 432 (2006) (“Not surprisingly, state laws relating to
the humane treatment of wildlife, including deer, elk, and waterfowl,
are virtually non-existent”).

4Webster’s Third New International Dictionary 2073 (1976); Random
House Dictionary of the English Language 1303 (1966). While the term
“serious” may also mean “weighty” or “important,” ibid., we should
adopt the former definition if necessary to avoid unconstitutionality.
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tional,” or “historical” value. While there are certainly
those who find hunting objectionable, the predominant
view in this country has long been that hunting serves
many important values, and it is clear that Congress
shares that view. Since 1972, when Congress called upon
the President to designate a National Hunting and Fish-
ing Day, see S. d. Res. 117, 92d Cong., 2d Sess. (1972), 86
Stat. 133, Presidents have regularly issued proclamations
extolling the values served by hunting. See Presidential
Proclamation No. 8421, 74 Fed. Reg. 49305 (Pres. Obama
2009) (hunting and fishing are “ageless pursuits” that
promote “the conservation and restoration of numerous
species and their natural habitats”); Presidential Procla-
mation No. 8295, 73 Fed. Reg. 57233 (Pres. Bush 2008)
(hunters and anglers “add to our heritage and keep our
wildlife populations healthy and strong,” and “are among
our foremost conservationists”); Presidential Proclamation
No. 7822, 69 Fed. Reg. 59539 (Pres. Bush 2004) (hunting
and fishing are “an important part of our Nation’s heri-
tage,” and “America’s hunters and anglers represent the
great spirit of our country”); Presidential Proclamation No.
4682, 44 Fed. Reg. 53149 (Pres. Carter 1979) (hunting
promotes conservation and an appreciation of “healthy
recreation, peaceful solitude and closeness to nature”);
Presidential Proclamation No. 4318, 39 Fed. Reg. 35315
(Pres. Ford 1974) (hunting furthers “appreciation and
respect for nature” and preservation of the environment).
Thus, it is widely thought that hunting has “scientific”
value in that it promotes conservation, “historical” value
in that it provides a link to past times when hunting
played a critical role in daily life, and “educational” value
in that it furthers the understanding and appreciation of
nature and our country’s past and instills valuable charac-
ter traits. And if hunting itself is widely thought to serve
these values, then it takes but a small additional step to
conclude that depictions of hunting make a non-trivial
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contribution to the exchange of ideas. Accordingly, I
would hold that hunting depictions fall comfortably within
the exception set out in §48(b).

I do not have the slightest doubt that Congress, in en-
acting §48, had no intention of restricting the creation,
sale, or possession of depictions of hunting. Proponents of
the law made this point clearly. See H. R. Rep. No. 106—
397, p. 8 (1999) (hereinafter H. R. Rep.) (“[Dlepictions of
ordinary hunting and fishing activities do not fall within
the scope of the statute”); 145 Cong. Rec. 25894 (Oct. 19,
1999) (Rep. McCollum) (“[TThe sale of depictions of legal
activities, such as hunting and fishing, would not be illegal
under this bill”); id., at 256895 (Rep. Smith) (“[L]et us be
clear as to what this legislation will not do. It will in no
way prohibit hunting, fishing, or wildlife videos”). Indeed,
even opponents acknowledged that §48 was not intended
to reach ordinary hunting depictions. See ibid. (Rep.
Scott); id., at 25897 (Rep. Paul).

For these reasons, I am convinced that §48 has no appli-
cation to depictions of hunting. But even if §48 did imper-
missibly reach the sale or possession of depictions of hunt-
ing in a few unusual situations (for example, the sale in
Oregon of a depiction of hunting with a crossbow in Vir-
ginia or the sale in Washington State of the hunting of a
sharp-tailed grouse in Idaho, see ante, at 14), those iso-
lated applications would hardly show that §48 bans a
substantial amount of protected speech.

B

Although the Court’s overbreadth analysis rests primar-
ily on the proposition that §48 substantially restricts the
sale and possession of hunting depictions, the Court cites
a few additional examples, including depictions of methods
of slaughter and the docking of the tails of dairy cows. See
ante, at 14-15.

Such examples do not show that the statute is substan-
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tially overbroad, for two reasons. First, as explained
above, §48 can reasonably be construed to apply only to
depictions involving acts of animal cruelty as defined by
applicable state or federal law, and anti-cruelty laws do
not ban the sorts of acts depicted in the Court’s hypotheti-
cals. See, e.g., Idaho Code §25-3514 (Lexis 2000) (“No
part of this chapter [prohibiting cruelty to animals] shall
be construed as interfering with or allowing interference
with ... [t]he humane slaughter of any animal normally
and commonly raised as food or for production of fiber ...
[or] [nJormal or accepted practices of ... animal hus-
bandry”); Kan. Stat. Ann. § 21-4310(b) (2007) (“The provi-
sions of this section shall not apply to ... with respect to
farm animals, normal or accepted practices of animal
husbandry, including the normal and accepted practices
for the slaughter of such animals”); Md. Crim. Law Code
Ann. §10-603 (Lexis 2002) (sections prohibiting animal
cruelty “do not apply to ... customary and normal veteri-
nary and agricultural husbandry practices, including
dehorning, castration, tail docking, and limit feeding”).

Second, nothing in the record suggests that any one has
ever created, sold, or possessed for sale a depiction of the
slaughter of food animals or of the docking of the tails of
dairy cows that would not easily qualify under the excep-
tion set out in §48(b). Depictions created to show proper
methods of slaughter or tail-docking would presumably
have serious “educational” value, and depictions created to
focus attention on methods thought to be inhumane or
otherwise objectionable would presumably have either
serious “educational” or “journalistic’ value or both. In
short, the Court's examples of depictions involving the
docking of tails and humane slaughter do not show that
§48 suffers from any overbreadth, much less substantial
overbreadth.

The Court notes, finally, that cockfighting, which is
illegal in all States, is still legal in Puerto Rico, ante, at 15,
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and I take the Court’s point to be that it would be imper-
missible to ban the creation, sale, or possession in Puerto
Rico of a depiction of a cockfight that was legally staged in
Puerto Rico.5 But assuming for the sake of argument that
this is correct, this veritable sliver of unconstitutionality
would not be enough to justify striking down §48 in toto.

In sum, we have a duty to interpret §48 so as to avoid
serious constitutional concerns, and §48 may reasonably
be construed not to reach almost all, if not all, of the depic-
tions that the Court finds constitutionally protected.
Thus, §48 does not appear to have a large number of un-
constitutional applications. Invalidation for overbreadth
is appropriate only if the challenged statute suffers from
substantial overbreadth—judged not just in absolute
terms, but in relation to the statute’s “plainly legitimate
sweep.” Williams, 553 U. S., at 292. As I explain in the
following Part, §48 has a substantial core of constitution-
ally permissible applications.

Iv
A
1

As the Court of Appeals recognized, “the primary con-
duct that Congress sought to address through its passage
[of §48] was the creation, sale, or possession of ‘crush
videos.”” 533 F.3d 218, 222 (CA3 2008) (en banc). A
sample crush video, which has been lodged with the Clerk,
records the following event:

5Since the Court has taken pains not to decide whether §48 would be
unconstitutional as applied to graphic dogfight videos, including those
depicting fights occurring in countries where dogfighting is legal, I take
it that the Court does not intend for its passing reference to cockfights
to mean either that all depictions of cockfights, whether legal or illegal
under local law, are protected by the First Amendment or that it is
impermissible to ban the sale or possession in the States of a depiction
of a legal cockfight in Puerto Rico.
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“[A] kitten, secured to the ground, watches and
shrieks in pain as a woman thrusts her high-heeled
shoe into its body, slams her heel into the kitten’s eye
socket and mouth loudly fracturing its skull, and
stomps repeatedly on the animal’s head. The kitten
hemorrhages blood, screams blindly in pain, and is ul-
timately left dead in a moist pile of blood-soaked hair
and bone.” Brief for Humane Society of United States
as Amicus Curige 2 (hereinafter Humane Society
Brief).

It is undisputed that the conduct depicted in crush
videos may constitutionally be prohibited. All 50 States
and the District of Columbia have enacted statutes prohib-
iting animal cruelty. See 533 F. 3d, at 223, and n. 4 (citing
statutes); H. R. Rep., at 3. But before the enactment of
§48, the underlying conduct depicted in crush videos was
nearly impossible to prosecute. These videos, which “often
appeal to persons with a very specific sexual fetish,” id., at
2, were made in secret, generally without a live audience,
and “the faces of the women inflicting the torture in the
material often were not shown, nor could the location of
the place where the cruelty was being inflicted or the date
of the activity be ascertained from the depiction.” Id., at 3.
Thus, law enforcement authorities often were not able to
identify the parties responsible for the torture. See Pun-
ishing Depictions -of Animal Cruelty and the Federal
Prisoner Health Care Co-Payment Act of 1999: Hearing
before the Subcommittee on Crime of the House Commit-
tee on the Judiciary, 106th Cong., 1st Sess., p. 1 (1999)
(hereinafter Hearing on Depictions of Animal Cruelty). In
the rare instances in which it was possible to identify and
find the perpetrators, they “often were able to successfully
assert as a defense that the State could not prove its
jurisdiction over the place where the act occurred or that
the actions depicted took place within the time specified in
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the State statute of limitations.” H. R. Rep., at 3; see also
145 Cong. Rec. 25896 (Rep. Gallegly) (“{I]t is the prosecu-
tors from around this country, Federal prosecutors as well
as State prosecutors, that have made an appeal to us for
this”); Hearing on Depictions of Animal Cruelty 21 (“If the
production of the video is not discovered during the actual
filming, then prosecution for the offense is virtually im-
possible without a cooperative eyewitness to the filming or
an undercover police operation”); id., at 34—-35 (discussing
example of case in which state prosecutor “had the defen-
dant telling us he produced these videos,” but where
prosecution was not possible because the State could not
prove where or when the tape was made).

In light of the practical problems thwarting the prosecu-
tion of the creators of crush videos under state animal
cruelty laws, Congress concluded that the only effective
way of stopping the underlying criminal conduct was to
prohibit the commercial exploitation of the videos of that
conduct. And Congress’ strategy appears to have been
vindicated. We are told that “[b]y 2007, sponsors of §48
declared the crush video industry dead. Even overseas
Websites shut down in the wake of §48. Now, after the
Third Circuit’s decision [facially invalidating the statute],
crush videos are already back online.” Humane Society
Brief 5 (citations omitted).

2

The First Amendment protects freedom of speech, but it
most certainly does not protect violent criminal conduct,
even if engaged in for expressive purposes. Crush videos
present a highly unusual free speech issue because they
are so closely linked with violent criminal conduct. The
videos record the commission of violent criminal acts, and
it appears that these crimes are committed for the sole
purpose of creating the videos. In addition, as noted
above, Congress was presented with compelling evidence
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that the only way of preventing these crimes was to target
the sale of the videos. Under these circumstances, I can-
not believe that the First Amendment commands Con-
gress to step aside and allow the underlying crimes to
continue,

The most relevant of our prior decisions is Ferber, 458
U. S. 747, which concerned child pornography. The Court
there held that child pornography is not protected speech,
and I believe that Ferber’s reasoning dictates a similar
conclusion here.

In Ferber, an important factor—I would say the most
important factor—was that child pornography involves the
commission of a crime that inflicts severe personal injury
to the “children who are made to engage in sexual conduct
for commercial purposes.”” Id., at 753 (internal quotation
marks omitted). The Ferber Court repeatedly described
the production of child pornography as child “abuse,”
“molestation,” or “exploitation.” See, e.g., id., at 749 (“In
recent years, the exploitive use of children in the produc-
tion of pornography has become a serious national prob-
lem”); id., at 758, n. 9 (“Sexual molestation by adults is
often involved in the production of child sexual perform-
ances”). As later noted in Ashcroft v. Free Speech Coali-
tion, 535 U. S. 234, 249 (2002), in Ferber “[t]he production
of the work, not its content, was the target of the statute.”
See also 535 U.S., at 250 (Ferber involved “speech that
itself is the record of sexual abuse™).

Second, Ferber emphasized the fact that these underly-
ing crimes could not be effectively combated without tar-
geting the distribution of child pornography. As the Court
put it, “the distribution network for child pornography
must be closed if the production of material which requires
the sexual exploitation of children is to be effectively
controlled.” 458 U. S., at 759. The Court added:

“[TThere is no serious contention that the legislature
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was unjustified in believing that it is difficult, if not
impossible, to halt the exploitation of children by pur-
suing only those who produce the photographs and
movies. . . . The most expeditious if not the only prac-
tical method of law enforcement may be to dry up the
market for this material by imposing severe criminal
penalties on persons selling, advertising, or otherwise
promoting the product.” Id., at 759-760.

See also id., at 761 (“The advertising and selling of child
pornography provide an economic motive for and are thus
an integral part of the production of such materials”).
Third, the Ferber Court noted that the value of child
pornography “is exceedingly modest, if not de minimis,”
and that any such value was “overwhelmingly out-
weigh[ed]” by “the evil to be restricted.” Id., at 762-763.
All three of these characteristics are shared by §48, as
applied to crush videos. First, the conduct depicted in
crush videos is criminal in every State and the District of
Columbia. Thus, any crush video made in this country
records the actual commission of a criminal act that in-
flicts severe physical injury and excruciating pain and
ultimately results in death. Those who record the under-
lying criminal acts are likely to be criminally culpable,
either as aiders and abettors or conspirators. And in the
tight and secretive market for these videos, some who sell
the videos or possess them with the intent to make a profit
may be similarly culpable. (For example, in some cases,
crush videos were commissioned by purchasers who speci-
fied the details of the acts that they wanted to see per-
formed. See H. R. Rep., at 3; Hearing on Depictions of
Animal Cruelty 27). To the extent that §48 reaches such
persons, it surely does not violate the First Amendment.
Second, the criminal acts shown in crush videos cannot
be prevented without targeting the conduct prohibited by
§48—the creation, sale, and possession for sale of depic-
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tions of animal torture with the intention of realizing a
commercial profit. The evidence presented to Congress
posed a stark choice: Either ban the commercial exploita-
tion of crush videos or tolerate a continuation of the crimi-
nal acts that they record. Faced with this evidence, Con-
gress reasonably chose to target the lucrative crush video
market.

Finally, the harm caused by the underlying crimes
vastly outweighs any minimal value that the depictions
might conceivably be thought to possess. Section 48
reaches only the actual recording of acts of animal torture;
the statute does not apply to verbal descriptions or to
simulations. And, unlike the child pornography statute in
Ferber or its federal counterpart, 18 U. S. C. §2252, §48(b)
provides an exception for depictions having any “serious
religious, political, scientific, educational, journalistic,
historical, or artistic value.”

It must be acknowledged that §48 differs from a child
pornography law in an important respect: preventing the
abuse of children is certainly much more important than
preventing the torture of the animals used in crush videos.
It was largely for this reason that the Court of Appeals
concluded that Ferber did not support the constitutionality
of §48. 533 F. 3d, at 228 (“Preventing cruelty to animals,
although an exceedingly worthy goal, simply does not
implicate interests of the same magnitude as protecting
children from physical and psychological harm”). But
while protecting children is unquestionably more impor-
tant than protecting animals, the Government also has a
compelling interest in preventing the torture depicted in
crush videos.

The animals used in crush videos are living creatures
that experience excruciating pain. Qur society has long
banned such cruelty, which is illegal throughout the coun-
try. In Ferber, the Court noted that “virtually all of the
States and the United States have passed legislation
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proscribing the production of or otherwise combating ‘child
pornography,’”” and the Court declined to “second-guess
[that] legislative judgment.”® 458 U.S., at 758. Here,
likewise, the Court of Appeals erred in second-guessing
the legislative judgment about the importance of prevent-
ing cruelty to animals.

Section 48’s ban on trafficking in crush videos also helps
to enforce the criminal laws and to ensure that criminals
do not profit from their crimes. See 145 Cong. Rec. 25897
(Oct. 19, 1999) (Rep. Gallegly) (“The state has an interest
in enforcing its existing laws. Right now, the laws are not
only being violated, but people are making huge profits
from promoting the violations”); id., at 10685 (May 24,
1999) (Rep. Gallegly) (explaining that he introduced the
House version of the bill because “criminals should not
profit from [their] illegal acts”). We have already judged
that taking the profit out of crime is a compelling interest.
See Simon & Schuster, Inc. v. Members of N.Y. State
Crime Victims Bd., 502 U. S. 105, 119 (1991).

In short, Ferber is the case that sheds the most light on
the constitutionality of Congress’ effort to halt the produc-
tion of crush videos. Applying the principles set forth in
Ferber, I would hold that crush videos are not protected by
the First Amendment.

B
Application of the Ferber framework also supports the

6In other cases, we have regarded evidence of a national consensus as
proof that a particular government interest is compelling. See Simon &
Schuster, Inc. v. Members of N. Y. State Crime Victims Bd., 502 U.S.
105, 118 (1991) (State’s compelling interest “in ensuring that victims of
crime are compensated by those who harm them” evidenced by fact that
“[e]very State has a body of tort law serving exactly this interest”);
Roberts v. United States Jaycees, 468 U. S. 609, 624625 (1984) (citing
state laws prohibiting discrimination in public accommodations as
evidence of the compelling governmental interest in ensuring equal
access).
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constitutionality of §48 as applied to depictions of brutal
animal fights. (For convenience, I will focus on videos of
dogfights, which appear to be the most common type of
animal fight videos.)

First, such depictions, like crush videos, record the
actual commission of a crime involving deadly violence.
Dogfights are illegal in every State and the District of
Columbia, Brief for United States 26-27, and n. 8 (citing
statutes), and under federal law constitute a felony pun-
ishable by imprisonment for up to five years, 7 U. S. C.
§2156 et seq. (2006 ed. and Supp. II), 18 U. S. C. §49 (2006
ed., Supp. II).

Second, Congress had an ample basis for concluding
that the crimes depicted in these videos cannot be effec-
tively controlled without targeting the videos. Like crush
videos and child pornography, dogfight videos are very
often produced as part of a “low-profile, clandestine indus-
try,” and “the need to market the resulting products re-
quires a visible apparatus of distribution.” Ferber, 458
U. S., at 760. In such circumstances, Congress had rea-
sonable grounds for concluding that it would be “difficult,
if not impossible, to halt” the underlying exploitation of
dogs by pursuing only those who stage the fights. Id., at
759-760; see 533 F.3d, at 246 (Cowen, dJ., dissenting)
(citing evidence establishing “the existence of a lucrative
market for depictions of animal cruelty,” including videos
of dogfights, “which in turn provides a powerful incentive
to individuals to create [such] videos”).

The commercial trade in videos of dogfights is “an inte-
gral part of the production of such materials,” Ferber,
supra, at 761. As the Humane Society explains,
“[vlideotapes memorializing dogfights are integral to the
success of this criminal industry” for a variety of reasons.
Humane Society Brief 5. For one thing, some dogfighting
videos are made “solely for the purpose of selling the video
(and not for a live audience).” Id., at 9. In addition, those
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who stage dogfights profit not just from the sale of the
videos themselves, but from the gambling revenue they
take in from the fights; the videos “encourage [such] gam-
bling activity because they allow those reluctant to attend
actual fights for fear of prosecution to still bet on the
outcome.” Ibid.; accord, Brief for Center on the Admini-
stration of Criminal Law as Amicus Curiae 12 (“Selling
videos of dogfights effectively abets the underlying crimes
by providing a market for dogfighting while allowing
actual dogfights to remain underground”); ibid. (“These
videos are part of a ‘lucrative market’ where videos are
produced by a ‘bare-boned, clandestine staff in order to
permit the actual location of dogfights and the perpetra-
tors of these underlying criminal activities to go unde-
tected” (citations omitted)). Moreover, “[v]ideo documen-
tation is vital to the criminal enterprise because it
provides proof of a dog’s fighting prowess—proof de-
manded by potential buyers and critical to the under-
ground market.” Humane Society Brief 9. Such re-
cordings may also serve as “‘training’ videos for other fight
organizers.” Ibid. In short, because videos depicting live
dogfights are essential to the success of the criminal dog-
fighting subculture, the commercial sale of such videos
helps to fuel the market for, and thus to perpetuate the
perpetration of, the criminal conduct depicted in them.

Third, depictions of dogfights that fall within §48’s reach
have by definition no appreciable social value. As noted,
§48(b) exempts depictions having any appreciable social
value, and thus the mere inclusion of a depiction of a live
fight in a larger work that aims at communicating an idea
or a message with a modicum of social value would not run
afoul of the statute.

Finally, the harm caused by the underlying criminal
acts greatly outweighs any trifling value that the depic-
tions might be thought to possess. As the Humane Society
explains:

MOD100050546



For Distribution to CPs

Cite as: 559 U. S. (2010) 19

ALITO, ., dissenting

“The abused dogs used in fights endure physical tor-
ture and emotional manipulation throughout their
lives to predispose them to violence; common tactics
include feeding the animals hot peppers and gunpow-
der, prodding them with sticks, and electrocution.
Dogs are conditioned never to give up a fight, even if
they will be gravely hurt or kiled. As a result, dog-
fights inflict horrific injuries on the participating
animals, including lacerations, ripped ears, puncture
wounds and broken bones. Losing dogs are routinely
refused treatment, beaten further as ‘punishment’ for

--w-.the loss, and executed by drowning, hanging, or incin-
eration.” Id., at 5-6 (footnotes omitted).

For these dogs, unlike the animals killed in crush vid-
eos, the suffering lasts for years rather than minutes. As
with crush videos, moreover, the statutory ban on com-
merce in dogfighting videos is also supported by compel-
ling governmental interests in effectively enforcing the
Nation’s criminal laws and preventing criminals from
profiting from their illegal activities. See Ferber, supra, at
757-758; Simon & Schuster, 502 U. S., at 119.

In sum, §48 may validly be applied to at least two broad
real-world categories of expression covered by the statute:
crush videos and dogfighting videos. Thus, the statute has
a substantial core of constitutionally permissible applica-
tions. Moreover, for the reasons set forth above, the re-
cord does not show that §48, properly interpreted, bans a
substantial amount of protected speech in absolute terms.
A fortiori, respondent has not met his burden of demon-
strating that any impermissible applications of the statute
are “substantial” in relation to its “plainly legitimate
sweep.” Williams, 553 U. S., at 292. Accordingly, I would
reject respondent’s claim that §48 is facially unconstitu-
tional under the overbreadth doctrine.
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* * *

For these reasons, I respectfully dissent.
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APPENDIX

As the following chart makes clear, virtually all state
laws prohibiting animal cruelty either expressly define
the term “animal” to exclude wildlife or else specifically
exempt lawful hunting activities.

Alaska Alaska Stat. §11.61.140(c)(4) (2008) (“It is a
defense to a prosecution under this section that
the conduct of the defendant . . . was necessarily
incidental to lawful fishing, hunting or trapping
activities”)

Arizona Ariz. Rev. Stat. Ann. §§13-2910(C)(1), (3) (West
Supp. 2009) (“This section does not prohibit or
restrict . . . [t]he taking of wildlife or other
activities permitted by or pursuant to title 17

.. . [or] [a]ctivities regulated by the Arizona
game and fish department or the Arizona de-
partment of agriculture”)

Arkansas Ark. Code Ann. §5-62-105(a) (Supp. 2009)
(“This subchapter does not prohibit any of the
following activities: . . . (9) Engaging in the
taking of game or fish through hunting, trap-
ping, or fishing, or engaging in any other activ-
ity authorized by Arkansas Constitution,
Amendment 35, by §15-41-101 et seq., or by
any Arkansas State Game and Fish Commission
regulation promulgated under either Arkansas
Constitution, Amendment 35, or statute”)

California Cal. Penal Code Ann. §599¢ (West 1999) (“No
part of this title shall be construed as interfer-
ing with any of the laws of this state known as
the ‘game laws,’ . . . or to interfere with the right
to kill all animals used for food™)

Colorado Colo. Rev. Stat. Ann. §18-9-201.5(2) (2009) (“In
case of any conflict between this part 2 [prohib-
iting cruelty to animals] or section 35-43-126,
[Colo. Rev. Stat.], and the wildlife statutes of

MOD100050549



For Distribution to CPs

22

UNITED STATES v. STEVENS

Appendix to opinion of ALITO, J.

the state, said wildlife statutes shall control”),
§18-9-202(3) (“Nothing in this part 2 shall be
construed to amend or in any manner change
the authority of the wildlife commission, as
established in title 33, [Colo. Rev. Stat.], or to
prohibit any conduct therein authorized or
permitted”)

Connecticut

Conn. Gen. Stat. §563-247(b) (2009) (“Any person
who maliciously and intentionally maims,
mutilates, tortures, wounds or kills an animal
shall be fined not more than five thousand
dollars or imprisoned not more than five years
or both. The provisions of this subsection shall
not apply to . . . any person . . . while lawfully
engaged in the taking of wildlife”)

Delaware

Del. Code Ann,, Tit, 11, §1325(f) (2007) (“This
section shall not apply to the lawful hunting or
trapping of animals as provided by law”)

Florida

Fla. Stat. §828.122(9)(b) (2007) (“This section
shall not apply to . .. [alny person using animals
to pursue or take wildlife or to participate in any
hunting regulated or subject to being regulated
by the rules and regulations of the Fish and
Wildlife Conservation Commission™)

Georgia

Ga. Code Ann. §16-12-4(e) (2007) (“The provi-
sions of this Code section shall not be construed
as prohibiting conduct which is otherwise per-
mitted under the laws of this state or of the
United States, including, but not limited to . ..
hunting, trapping, fishing, [or] wildlife man-
agement”)

Hawaii

Haw. Rev. Stat. §711-1108.5(1) (2008 Cum.
Supp.) (“A person commits the offense of cruelty
to animals in the first degree if the person
intentionally or knowingly tortures, mutilates,
or poisons or causes the torture, mutilation, or
poisoning of any pet animal or equine animal
resulting in serious bodily injury or death of the
pet animal or equine animal”)
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Idaho Idaho Code §25-3515 (Lexis 2000) (“No part of
this chapter shall be construed as interfering
with, negating or preempting any of the laws or
rules of the department of fish and game of this
state. . . or to interfere with the right to kill,
slaughter, bag or take all animals used for food”)

Illinois 111. Comp. Stat., ch. 510, §70/13 (West 2006) (“In
case of any alleged conflict between this Act . ..
and the ‘Wildlife Code of Illinois’ or ‘An Act to
define and require the use of humane methods
in the handling, preparation for slaughter, and
slaughter of livestock for meat or meat products
to be offered for sale’, . . . the provisions of those
Acts shall prevail”), §70/3.03(b)(1) (“For the
purposes of this Section, ‘animal torture’ does
not include any death, harm, or injury caused to
any animal by . . . any hunting, fishing, trap-
ping, or other activity allowed under the Wild-
life Code, the Wildlife Habitat Management
Areas Act, or the Fish and Aquatic Life Code”
(footnotes omitted))

Indiana Ind. Code §35-46-3-5(a) (West 2004) (subject to
certain exceptions not relevant here, “this
chapter [prohibiting “Offenses Relating to
Animals”] does not apply to . . . [flishing, hunt-
ing, trapping, or other conduct authorized under
[Ind. Code §]14—22")

Iowa Iowa Code §717B.2(5) (2009) (“This section
[banning “animal abuse”] shall not apply to. ..
[a] person taking, hunting, trapping, or fishing
for a wild animal as provided in chapter 481A”),
§717B.3A(2)(e) (“This section [banning “animal
torture”] shall not apply to . . . [a] person taking,
hunting, trapping, or fishing for a wild animal
as provided in chapter 481A")

Kansas Kan. Stat. Ann. §21-4310(b)(3) (2007) (“The
provisions of this section shall not apply to. ..
killing, attempting to kill, trapping, catching or
taking of any animal in accordance with the
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provisions of chapter 32 {Wildlife, Parks and
Recreation] or chapter 47 [Livestock and Do-
mestic Animals] of the Kansas Statutes Anno-
tated”)

Kentucky Ky. Rev. Stat. Ann. §§525.130(2)(a), (e) (Lexis
2008) (“Nothing in this section shall apply to the
killing of animals . . . [p]Jursuant to a license to
hunt, fish, or trap . .. [or] [flor purposes relating
to sporting activities”), §525.130(3) (“Activities
of animals engaged in hunting, field trials, dog
training other than training a dog to fight for
pleasure or profit, and other activities author-
ized either by a hunting license or by the De-
partment of Fish and Wildlife shall not consti-
tute a violation of this section”)

Louisiana La. Rev. Stat. Ann. §14:102.1(C)(1) (West Supp.
2010) (“This Section shall not apply to. .. [t]he
lawful hunting or trapping of wildlife as pro-
vided by law”)

Maine Me. Rev. Stat. Ann,, Tit. 17, §1031(1)(G) (West
Supp. 2009) (providing that hunting and trap-
ping an animal is not a form of prohibited
animal cruelty if “permitted pursuant to” parts
of state code regulating the shooting of large
game, inland fisheries, and wildlife)

Maryland Md. Crim. Law Code Ann. §10-603(3) (Lexis
2002) (“Sections 10-601 through 10-608 of this
subtitle do not apply to ... an activity that may
cause unavoidable physical pain to an animal,
including . . . hunting, if the person performing
the activity uses the most humane method
reasonably available”)

Michigan Mich. Comp. Laws Ann. §§750.50(11)(a), (b)
(West Supp. 2009) (“This section does not pro-
hibit. the lawful killing or other use of an ani-
mal, including . .. [flishing . . . [h]unting, [or]
trapping [as regulated by state law]”),
§750.50b(9)(a), (b) (“This section does not pro-
hibit the lawful killing or other use of an ani-
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mal, including . . . [flishing . . . [h]unting, [or]
trapping {as regulated by state law]”)

Missouri Mo. Rev. Stat. §578.007(3) (2000) (“The provi-
sions of sections 578.005 to 578.023 shall not

apply to ... [hjunting, fishing, or trapping as

allowed by” state law)

Montana Mont. Code Ann. §45-8-211(4)(d) (2009) (“This
section does not prohibit . . . lawful fishing,
hunting, and trapping activities”)

Nebraska Neb. Rev. Stat. §28-1013(4) (2008) (exempting
“[clommonly accepted practices of hunting,
fishing, or trapping”)

Nevada Nev. Rev. Stat. §§574.200(1), (3) (2007) (provi-
sions of Nevada law banning animal cruelty “do
not . .. [ijnterfere with any of the fish and game
laws.. . . [or] the right to kill all animals and
fowl used for food”)

New N. H. Rev. Stat. Ann, §644:8(1) (West Supp.
Hampshire 2009) (“In this section, ‘animal’ means a domes-
tic animal, a household pet or a wild animal in
captivity”)

New Jersey N. J. Stat. Ann. §4:22-16(c) (West 1998) (“Noth-
ing contained in this article shall be construed
to prohibit or interfere with . . . [t]he shooting or
taking of game or game fish in such manner and
at such times as is allowed or provided by the
laws of this State”)

New Mexico N. M. Stat. Ann. §30-18-1(I)(1) (Supp. 2009)
(“The provisions of this section do not apply to
... fishing, hunting, falconry, taking and trap-

ping”)

New York N. Y. Agric. & Mkts. Law Ann. §353-a(2) West
2004) (“Nothing contained in this section shall
be construed to prohibit or interfere in any way
with anyone lawfully engaged in hunting, trap-
ping, or fishing”)

North N. C. Gen. Stat. Ann. §14-360(c)(1) (Lexis 2009)
Carolina (“[T)his section shall not apply to. .. [t]he
lawful taking of animals under the jurisdiction
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and regulation of the Wildlife Resources Com-
mission . ..”)

North Dakota

N. D. Cent. Code Ann. §36-21.1-01(5)(a) (Lexis
Supp. 2009) (“ ‘Cruelty’ or ‘torture’ . . . does not
include . . . [a]ny activity that requires a license
or permit under chapter 20.1-03 [which governs
gaming and other licenses]”)

Oregon

Ore. Rev. Stat. §167.335 (2007) (“Unless gross
negligence can be shown, the provisions of
[certain statutes prohibiting animal cruelty] do
not apply to . .. (7) [l]Jawful fishing, hunting and
trapping activities”)

Pennsylvania

18 Pa. Cons. Stat. §5511(a)(3)(ii) (2008) (“This
subsection [banning killing, maiming, or poison-
ing of domestic animals or zoo animals] shall not
apply to ... the killing of any animal or fowl
pursuant to . . . The Game Law”), §5511(c)(1) (“A
person commits an offense if he wantonly or
cruelly illtreats, overloads, beats, otherwise
abuses any animal, or neglects any animal as to
which he has a duty of care”)

Rhode Island

R. 1. Gen. Laws §4—1-3(a) (Lexis 1998) (prohibit-
ing “[e]very owner, possessor, or person having

"|the charge or custody of any animal” from

engaging in certain acts of unnecessary cruelty),
§§4-1-5(a), (b) (prohibiting only “[m]alicious”
injury to or killing of animals and further pro-
viding that “[t]his section shall not apply to
licensed hunters during hunting season or a
licensed business killing animals for human
consumption”)

South
Carolina

S. C. Code Ann. §47-1-40(C) (Supp. 2009) (“This
section does not apply to . . . activity authorized
by Title 50 [consisting of laws on Fish, Game,
and Watercraft]”)

South Dakota

S. D. Codified Laws §40-1-17 (2004) (“The acts
and conduct of persons who are lawfully en-
gaged in any of the activities authorized by Title
41 [Game, Fish, Parks and Forestry] .. . and
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persons who properly kill any animal used for
food and sport hunting, trapping, and fishing as
authorized by the South Dakota Department of
Game, Fish and Parks, are exempt from the
provisions of this chapter”)

Tennessee Tenn. Code Ann. §39-14-201(1) (2010 Supp.)

(“ ‘Animal’ means a domesticated living creature
or a wild creature previously captured”), §39—
14-201(4) (“[N]othing in this part shall be
construed as prohibiting the shooting of birds or
game for the purpose of human food or the use
of animate targets by incorporated gun clubs”)

Texas Tex. Penal Code Ann. §42.092(a)(2) (West Supp.
2009) (“ ‘Animal’ means a domesticated living
creature, including any stray or feral cat or dog,
and a wild living creature previously captured.
The term does not include an uncaptured wild
living creature or a livestock animal”),
§42.092(H)(1)(A) (“It is an exception to the appli-
cation of this section that the conduct engaged
in by the actor is a generally accepted and
otherwise lawful . . . form of conduct occurring
solely for the purpose of or in support of . . .
fishing, hunting, or trapping”)

Utah Utah Code Ann. §76-9-301(1)(b)(i))(D) (Lexis
2008) (“ ‘Animal’ does not include . . . wildlife, as
defined in Section 23—13-2, including protected
and unprotected wildlife, if the conduct toward
the wildlife is in accordance with lawful hunt-
ing, fishing, or trapping practices or other lawful
practices”), §76—-9-301(9)(C) (“This section does
not affect or prohibit . . . the lawful hunting of,
fishing for, or trapping of, wildlife”)

Vermont Vt. Stat. Ann.,, Tit. 13, §351b(1) (2009) (“This
subchapter shall not apply to. . . activities
regulated by the department of fish and wildlife
pursuant to Part 4 of Title 10”)

Virginia Va. Code Ann. §3.2-6570D (Lexis 2008) (“This
section shall not prohibit authorized wildlife
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management activities or hunting, fishing or
trapping [as regulated by state law]”)

Washington Wash. Rev. Code §16.52.180 (2008) (“No part of
this chapter shall be deemed to interfere with
any of the laws of this state known as the ‘game
laws’. . . or to interfere with the right to kill
animals to be used for food”)

West Virginia {W. Va. Code Ann. §61-8-19(f) (Lexis Supp.
2009) (“The provisions of this section do not
apply to lawful acts of hunting, fishing, [or]
trapping”)

Wisconsin Wis. Stat. §951.015(1) (2007-2008) (“This chap-
ter may not be interpreted as controverting any
law regulating wild animals that are subject to
regulation under ch. 169 [regulating, among
other things, hunting], [or] the taking of wild
animals”)

Wyoming Wyo. Stat. Ann. §6-3—-203(m)(iv) (2009) (“Noth-
ing in subsection (a), (b) or (n) of this section
shall be construed to prohibit . .. [t}he hunting,
capture or destruction of any predatory animal
or other wildlife in any manner not otherwise
prohibited by law”)
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Max Mosley goes to Strasbourg: Article 8,
Claimant Notification and Interim Injunctions

Gavin Phillipson”

INTRODUCTION

Lawyers acting for Max Mosley, following his victory in the High Court in London, have
lodged an application at Strasbourg. They argue that English law is in violation of Article
8 of the Convention because it gives newspaper editors complete discretion as to whether
to contact potential claimants before stories invading their private lives are run. When
editors choose not to notify such claimants, the effect is usually to deprive them of any
opportunity to apply for an interim injunction to prevent publication. The basic
argument is therefore that, in order to ensure effective protection of Article 8 rights, UK
law needs in some way to provide that newspaper editors, before publishing such stories,
should contact their subject (I shall refer to this as the ‘notification requirement’), At the
time of writing, the Select Committee on Culture, Media and Sport! is conducting an
enquiry into privacy and libel laws, including consideration of the desirability of a
notification requirement. It is also of course possible that, in a suitable case, a domestic
court will be invited to rule on the point, given that it is unlikely that Strasbourg will
consider the Mosley case in the near future. This article considers the merits of the
arguments for a notification requirement.

The facts of the Mosley case are well known: in March and April 2008, the News of the
World published a series of articles revealing that Max Mosley, President of the Fédération
Internationale de ’Automobile (F1), had engaged in group sex sessions, of a sado-
masochistic nature, with five prostitutes, in a private residential property. The information
for the story had been obtained from one of the prostitutes hired to take part in
the sessions, who had used a hidden camera to make a video recording of the sexual

Professor of Law, University of Durham. The author would like to thank Dominic Crossley at Steeles and
his legal team as well as the anonymous referees for helpful comments on this article. All errors remain the
author’s.

1 Hereafter, in the text, “The Select Committee’ and in footnotes, ‘SCCMS.
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activity.? The video accompanied the story, which was headlined ‘F1 boss has sick Nazi
orgy with 5 hookers’ and contained explicit detail of the sexual activity, as well as
numerous still photographs. The story alleged that the sexual role-play had Nazi
overtones, an allegation that was found to be false at trial—a major reason why the judge
concluded that the story had no public interest value. The litigation was in two stages: in
the first, Mosley sought an interim injunction against further publication of the story
and an order that the video be removed from the News of the World’s website; this
application was refused.® At the trial of the action, however, the judge found in favour of
Mosley’s claim for infringement of his privacy, awarding an unprecedented £60,000 in
damages.

IS AN INTERIM INJUNCTION GENERALLY THE ONLY
EFFECTIVE REMEDY IN PRIVACY CASES?

Academic and Judicial Opinion

The first stage in the argument is to ascertain whether interim relief, in the form of an
injunction, is of particular importance as a remedy in cases concerning private and/or
confidential information. After all, the settled rule in the related field of defamation is
that injunctions are not available where the defendant intends to plead justification
(truth), and the Court of Appeal recently ruled that this remains the position following
the Human Rights Act.> However, it is immediately obvious that, as the author has
previously argued,® obtaining such injunctions is critical in privacy cases, far more so
than in defamation. This is because damage done to reputation by initial publication can
subsequently be restored by a public finding that the allegation was false. An example is
the recent Rushdie case:’ the well-known author won a libel case in August 2008 in respect
of various allegations made about him by one of his former police bodyguards. Rushdie,
recognising the ability of a definitive court statement setting out the erroneous nature of
the allegations to restore his reputation, decided not to claim any damages: he was content
with a declaration of falsity. Since the essence of a libel claim is that the allegations were

2 [2008] EWHC 687 (QB) (hereafter Mosley I) [5]. As described by the judge, the footage contained ‘shots of
Mr Mosley taking part in sexual activities with five prostitutes ... The session seems to have been devoted
mainly to activities which were conveniently described as“S and M™

3 Mosley 1.

4 [2008] EWHC 1777 (QB); [2008] EMLR 20 (hercafter Mosley II). For comment sce K Hughes, ‘Horizontal
Privacy’ (Case Comment) (2009) 125 Law Quarterly Review 244.
Greene v Associated Newspapers [2005] QB 972.
‘Breach of Confidence as a Privacy Remedy in the Human Rights Act Era’ (2000) 63 Modern Law Review 660,
691.

7 ‘Rushdic Wins Apology—and Spurns Cash—in Libel Case’ The Guardian, 27 August 2008.

MOD100050558



For Distribution to CPs

Max Mosley Goes to Strasbourg 75

untrue, the authoritative finding by a court of their falsity largely restores a damaged
reputation. In contrast, if private information is made public in a newspaper article, the
law can seck to compensate for this harm at final trial by awarding damagcs, but it cannot
in any way cure the invasion of privacy: it cannot erase the information revealed from
people’s memories. The outcome of court cases cannot restore privacy in the way that it
can restore reputation. As Professors Leigh and Lustgarten have commented: ‘the interim
stage is the critical one. It is effectively the disposition of the matter’® This is practically
so also because, if an injunction is refused, and the information enters the public domain,
many claimants will take the view that it is futile to continue with the litigation. Thus, as
two media lawyers put it: ‘In breach of confidence ... the critical stage is usually the
application for an interim injunction ... If the publisher is able to publish ... the action
will often evaporate ...”

There is overwhelming agreement on this point, not only from leading academic
authorities in the field of privacy but also from UK courts and other jurisdictions.
Professor Barendt, author of the seminal comparative study Freedom of Speech, has argued
that:

If the publication disclosed material which an applicant was entitled and wanted to keep fully
confidential or private ... an injunction would then be the only effective remedy.\®

The same point is made by one of the leading authorities on privacy, Professor Raymond
Wacks. He comments on this point:

In many cases, in exercising its discretion not to grant the plaintiff interim relief, the court is
effectively deciding the substantive issue. This is particularly so in personal information actions
... Because the plaintiff’s only concern is usually to prevent the information from being
disclosed at all, the plaintiff will rarely proceed to trial after failing to gain interlocutory relief.!!

This was recognised by Eady J in the Mosley case itself:

Whereas reputation can be vindicated by an award of damages, in the sense that the claimant
can be restored to the esteem in which he was previously held, that is not pussible where
embarrassing personal information has been released for general publication. As the media
are well aware, once privacy has been infringed, the damage is done and the embarrassment is
only augmented by pursuing a court action. Claimants with the degree of resolve (and financial
resources) of Mr Max Mosley are likely to be few and far between. Thus, if journalists
successfully avoid the grant of an interlocutory injunction, they can usually relax in the

8 1 Leigh and L Lustgarten, ‘Making Rights Real: The Courts, Remedies, and the Human Rights Act’ (1999)
55(3) Cambridge Law Journal 509, 533 (referring to the granting of interim injunctions generally); see also
551.

¢ G Robertson and A Nicol, Media Law (Penguin, 3rd edn 1992) 190.

10 E Barendt, Freedom of Speech (Oxford University Press, 3rd edn 2006) 137 (emphasis added).

11 Privacy and Press Freedom (Blackstone Press, 1995) 156.
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knowledge that intrusive coverage of someone’s sex life will carry no adverse consequences for
them ...12

As Mosley himself has put it:

[T]f you go to court, [even if] you win ... you are going to have the entire matter debated in
public ... That which was private that you did not want published, will be published all over
again in more detail with {the newspaper] able in court to make any allegation they like about
you because ... their witnesses [are covered by] absolute privilege ...!3

Sir Christopher Myers, Chair of the Press Complaints Commission, made the same point,
although in this case he was using it to argue for the superiority of the PCC route over a
trial for damages:

The great deterrent on [taking] a privacy case into the courts is because if you are concerned
that some intimate detail of your private life has been exposed ... the very sin of which you were
complaining ... is then thrown into open court where every nook and cranny and crevice—
almost literally in Mr Mosley’s case—is then exposed to the public gaze over and over as
prosecution [sic] and defence throw the shaved buttocks backwards and forwards across the
courtroom.

Numerous other judicial decisions have recognised the point that ‘an injunction is the
primary remedy for a claimant who wishes to protect privacy’!> The Court of Appeal has
recently noted that ‘[c]onfidentiality ... will be lost completely if an injunction against
disclosure is not granted when appropriate’,'s while the House of Lords’ leading judgment
on interim injunctions under the Human Rights Act has noted that ‘{c}onfidentiality,
once breached, is lost for ever''7 In an important decision on privacy under the Human
Righfs Act, the Court of Appeal recognised that, ‘if the injunction is not granted, the
claimant may be deprived of the only remedy that is of any value’ '8 Indeed, ‘[i}f an interim
injunction is to be granted, it is essential that it is granted promptly because otherwise the
newspaper will be published and then, from the claimant’s point of view, the damage will
have been done’"?

The second Court of Appeal judgment in the well-known Douglas v Hello! litigation2®
also affirmed this point:

12 Mosley 11 [230].

13 SCCMS, Oral evidence, HC 275-i, Q 122 (2008-9). Absolute privilege is afforded to fair and accurate
reportage of court proceedings: Defamation Act 1996, s 14.

14 SCCMS, Oral evidence, HC 275-v, Q 346 (2008-9).

15 Matrix Media and Information Group, Privacy and the Media—The Developing Law (2002) 52.

16 Greene v Associated Newspapers | 2005} QB 972, [78].

17 Cream Holdings Limited v Banerjee 2004} 3 WLR 918.

18 [2002) 3 WLR 542, [11](ii).

19 Ibid, |7].

20 Douglas v Hello! Ltd (No 3) [2006] QB 125.
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Damages, particularly [a modest] sum, cannot fairly be regarded as an adequate remedy ...
Particularly in the light of the state of competition in the newspaper and magazine industry,
the refusal of an interlocutory injunction in a case such as this represents a strong potential
disincentive to respect for aspects of private life, which the Convention intends should be
respected.?!

It concluded: *Only by the grant of an interlocutory injunction could the Douglases’
rights have been satisfactorily protected.’?

This fundamental point as to the particular importance of injunctive relief to the
protection of privacy has also been appreciated elsewhere in Europe. Professor Barendt
notes that in many jurisdictions, ‘courts may grant injunctions to stop the issue of
publications which, it is argued, would amount to a breach of confidence [or] infringe
personal privacy’?® This is the case, for example, in France and Germany. As one
commentator on French law points out, ‘Article 9 of the Code Civil allows an efficient
protection, ie the seizure of the contested publication, for “unbearable breaches” of private
life or for breaches of the “intimate private life”’2* She goes on to note:

In most cases, plaintiffs prefer to prevent or to stop a breach to their ‘intimate private life’
happening. As a result, this emergency remedy has become the general remedy for the
protection of private life, as opposed to normal procedures where judges award damages after
the breach has happened.?’

The authors of a recent leading work on civil law protection for privacy and personality
remark that:

The efficiency of the protection depends here, more than in other fields, on rapid judicial
intervention, especially when the alleged violation of the right to ... one's private life occurs in
a transitory publication such as a newspaper or magazine. After a few days the violation is
complete and measures aimed at preventing the publication would no longer make any sense.2®

They go on to cite a French commentator, who notes that injunctive relief is necessary in
cases of disclosure of intimate personal information, since ‘the later award of damages
cannot adequately redress this kind of harm’? Similarly in German law, interim
injunctions may be obtained to prevent publications interfering with rights of personality.

21 Ibid, [257).

22 Ibid, [259].

33 Freedom of Speech (n 10) 117,

24 C Dupré, “The Protection of Private Life against Freedom of Expression in French Law’ (2000) 6 European
Human Rights Law Review 627, 649.

25 ]bid, 642 (emphasis added).

26 H Beverly-Smith, A Ohly and A Lucas-Schloetter, Privacy, Property and Personality (Cambridge University
Press, 2005) 182.

27 ] Ravanas, La protection des personnes contre la réalisation et la publication de leur immage (LGD], 1978) 459.
See also E Derieux, ‘Référé et liberté d’expression’ (1997) 1, No 6 La Semaine Juridigue: Juris Classeur
Periodique, 40533.
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Professor Barendt notes that, while censorship is prohibited by Article 5(1) of the
Grundgesetz (Basic Law), this ‘has never been applied to preclude the granting of a
temporary judicial order (einstweiligeVerfiigung) to prevent a publication’*® Injunctions
may therefore be granted if the applicant’s claim appears to be ‘well-founded’ and where
interim relief *is necessary in order to prevent a significant detriment’?

The European Court of Human Rights itself recognised the particular importance
of injunctive relief in this area in the well-known Spycatcher case,*’ which concerned a
challenge to the compatibility of interim injunctions made by UK courts to prevent
publication of the book Spycatcher. The initial injunctions, which prevented publication
of extracts from the book in UK newspapers for over a year, were found not to violate
Article 10: they were held to be justified on the basis that they had the aim of maintaining
the Attorney General’s ability to bring a case claiming permanent injunctions. As the
Court said, the UK courts granted these injunctions because:

to refuse interlocutory injunctions would mean that {the newspaper] would be free to publish
that material immediately and before the substantive trial; this would effectively deprive the
Attorney General, if successful on the merits, of his right to be granted a permanent injunction,
thereby irrevocably destroying the substance of his actions.”!

It was on this basis that the Court found no violation of Article 10 in relation to the
temporary injunctions up to 30 July 1987 (after which the secrecy of the information was
lost by publication abroad). It may be argued that the same considerations do not always
apply with information relating to private life, as opposed to state secrets—with which
Spycatcher was of course concerned. As noted below,*? English courts now seem to take
the view that prior publication may not destroy a claimant’s claim for permanent
injunctions in relation to personal information, particularly if the case concerns
photographs. If this rule becomes firmly established in English law, it will render the
Strasbourg reasoning in Spycatcher less applicable to such cases, but it is submitted that
this is not yet the case—as the failure of Mosley’s attempt to procure the removal of the
video from the News of the World website vividly demonstrates.>3

28 Freedom of Speech {n 10) 125.

29 If there has not yet been any publication, ‘the claimant must show that an imminent danger of a violation
exists’ n 26 above, 139.

30 Observer and Guardian v UK (1991) 14 EHRR 153.

31 Ibid, {62].

32 See 87-88.

33 See below, text to n 48 ef seq.
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DOES STRASBOURG REQUIRE INJUNCTIVE RELIEF
FOR THE PROTECTION OF ARTICLE 8 RIGHTS?

Until Max Mosley’s case is heard, we will not of course know for certain whether
Strasbourg requires effective access to a preventative remedy in cases concerning media
publication of private information. Many Convention lawyers might well seek to refute
the argument that the Convention could impose any such specific requirements: it would
be pointed out that when considering the state’s positive obligations to ensure respect for
private life in the context of regulating relations between private individuals, the effect of
the wide margin of appreciation that the Court applies in such cases is that the means of
securing such ‘respect’ are left within the discretion of the state. As the Strasbourg Court
has remarked on a number of occasions:

... as regards such positive obligations, the notion of ‘respect’ is not clear-cut. In view of the
diversity of the practices followed and the situations obtaining in the Contracting States, the
notion’s requirements will vary considerably from case to case. Accordingly, this is an area in
which the Contracting Parties enjoy a wide margin of appreciation in determining the steps to
be taken to ensure compliance with the Convention, account being taken of the needs and
resottrces of the community and of individuals.34

Therefore, the argument would go, states cannot be required by Article 8 to provide for
any particular remedy in national law. Such an argument, however, is now out of date.
First of all, the recent decision in Armonas v Lithuania® indicates clearly that the Court
is now prepared to stipulate as to the remedy required to protect Article 8 rights against
the media. The applicant’s husband had brought a successful action for invasion of privacy
against a newspaper that had revealed his HIV status. National law limited the maximum
award for non-pecuniary loss to €2,896. The applicant applied to Strasbourg, alleging
that this limit on recovery of damages to such a small sum had deprived her husband of
an effective remedy. The Court agreed, finding a breach of Article 8. The state party argued
that, ‘The State enjoys a wide margin of appreciation in determining the measures
required for the better implementation of [the] obligation [to respect private life]’ The
Court ‘reiterated’ the broad principle set out above, but went on:

The Court nonetheless recalls that Article 8, like any other provision of the Convention ...
must be interpreted in such a way as to guarantee not rights that are theoretical or illusory but
rights that are practical and effective.

Thus, ‘the State had an obligation to ensure that the husband was able effectively to enforce
{his Article rights] against the press’> The Court went on to find that while reasonable

34 Armonas v Lithuania (App no 36919/02) 25 November 2008, (38]; Johnston v Ireland (1986) 9 EHRR 203,
[55].

35 (App no 36919/02) 25 November 2008.

36 Ibid, citing Shevanova v Latvia (App no 58822/00) 2006, [69].

37 Ibid, |43} (emphasis added).
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limits to the award of damages would of course be permissible, ‘such limits must not be
such as to deprive the individual of his or her privacy and thereby empty the right of its
effective content’3® The Court found that the severe limit placed upon the quantum of
damages was such that the state ‘failed to provide the applicant with the protection that
could have legitimately been expected under Article 8"

It is particularly noteworthy that the Court did not even find it necessary to invoke
the Article 13 right to an effective remedy’ in this case, The applicant argued a breach of
that provision, but the Court said simply that in its view ‘the complaint under Article 13
as to the absence of an effective domestic remedy is subsidiary to the complaint under
Article 8% In other words, the low level of damages awarded did not just mean that there
was no effective remedy: rather Article 8 itself was breached thereby. The Court thus held
that the state’s positive obligation to show respect for private life in itself requires a certain
kind of remedy—a striking example of just how interventionist the Court has become in
this area. More practically, this point is of great interest to English lawyers: since the
Human Rights Act does not of course incorporate Article 13 into domestic law, this
decision allows arguments about remedies for Article 8 to be made in domestic courts
purely under Article 8; the non-applicability of Article 13 in domestic law will not be a
handicap.

Armonas thus disposes of the view that the state’s positive obligations under Article
8 cannot impose a requirement for any particular remedy. But more striking still—and
of particular relevance to the argument of this paper—is the recent decision in I v
Finland* In this case, the Court addressed the issue of effective protection for sensitive
personal information, in the context of an application alleging a violation of Article 8 in
respect of disclosures of the applicant’s HIV status from an insecure medical records
database. Finding for the applicant, the Court found:

... the mere fact that the domestic legislation provided the applicant with an opportunity to
claim compensation for damages caused by an alleged unlawful disclosure of personal data
was not sufficient to protect her private life. What is required in this connection is practical
and effective protection to exclude any possibility of unauthorised access occurring in the first place.
Such protection was not given here [and] the Court cannot but conclude that at the relevant
time the State failed in its positive obligation under Article 8§ 1 ...

The Court thus plainly recognised that the absence of effective prospective means of
ensuring the security of personal information against unauthorised disclosure may itself
amount to a breach of Article 8, despite the availability of ex post facto compensatory

38 Ibid, [46) (emphasis added).

39 Article 13 provides: ‘Everyone whose rights and freedoms as set forth in this Convention arc violated shall
have an effective remedy before a national authority ...

40 n 38 above, [23].

41 20511/03 (17 July 2008).

42 Ibid, [47)~[48) (emphasis added).
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damages. Once again, the finding was made without the need to rely on Article 13, While
this case concerned a breach by a state-run hospital, the same principles would doubtless
apply in the context of media intrusion, since as decisions such as Armonas and Von
Hannover v Germany** make abundantly clear, states owe a positive obligation to their
citizens to ensure effective protection of Article 8 against private media bodies also.

THE CENTRAL ARGUMENT: CLAIMANT NOTIFICATION ESSENTIAL
TO EFFECTIVE ARTICLE 8 PROTECTION

There is thus more or less universal agreement that in most cases involving unauthorised
disclosure of sensitive personal information, an injunction is the only effective remedy.
The Strasbourg Court also appears to have accepted that, at least in serious cases, only a
method by which such disclosure may be prevented can satisfy Article 8. Once this is
accepted, it then becomes very hard to regard the current situation, in which newspapers
may in effect deny a claimant the right to apply for such an injunction through non-
notification, as one that assures the ‘practical and effective’ protection for Article 8 that
Strasbourg requires.

This is particularly so since it appears that tabloid newspapers often do not give
notice, seemingly with the deliberate intention of avoiding the possibility of an
injunction.™ Giving evidence to the Select Committee enquiry, Mark Thomson of Carter
Ruck, a leading claimant firm, said: ‘It used to be when I started in practice the media
would notify. Nowadays generally the tabloid media do not.* There is indeed evidence
that, in order to avoid the possibility of an injunction being obtained late on Saturday
night, Sunday newspapers—the first editions of which are available at about 10 pm on
Saturday night in central London—sometimes run what is termed a ‘spoof” first edition,
in which the contentious story does not appear; it is included in the second edition, which
goes out in the middle of the night, making it impossible Lo stop the story.® Essentially,

43 {2004) 40 EHRR 1,

44 No notice was given, for example, in Mosley itself, nor in the recent case concerning the international chef,
Gordon Ramsay, in which the News of the World revealed that he was having an extra-marital affair and
gave details of recent sexual encounters with this alleged mistress (www.newsoftheworld.couk/news/
article83126.ece), and none was given in the singer Madonna's recent case against the Daily Mailin relation
to unauthorised use of photographs of her wedding (‘Madonna Claims £5 Million for “Stolen” Wedding
Photographs’ The Daily Telegraph, 8 December 2008).

15 SCCMS, Oral evidence, HC 275-i, Q107 (2008-9). The Memorandum by Schillings’ solicitors stated: “The
News of the World admitted in the Burrell case above that they did not give Mr Burrell notice because they
were concerned that he might have obtained an “unmeritorious” injunction. Colin Myler also admitted the
same in the course of the Mosley ... privacy trial.’ (SCCMS$, Memoranda: Press Standards, Privacy and Libel
(2008-9)).

46 Ibid, Oral evidence of Max Mosley, Q 130: Mosley stated that this occurred in relation to both his and the
Gordon Ramsay story.
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unless the subject of the story happens to have been tipped off in advance by a rumour,
the opportunity to apply for the all-important injunctive remedy is granted or withheld
solely at the discretion of a newspaper editor. It may even be said that in practice at least
the availability of this remedy is not ‘in accordance with the law’ as Article 8(2) requires,
since the law in no way governs or even influences whether an applicant has the
opportunity to obtain this remedy.

This situation is made all the worse because of the fact that newspaper editors, in
deciding whether to notify the potential claimant before publication, have a clear
commercial inducement not to do so: editors know that once they have got a story
published, not only are any eventual damages likely to be modest, but most claimants are
unlikely to bother to take legal proceedings, being fully aware that their privacy has already
been irreparably damaged, and that litigation will only aggravate this fact by hugely
adding to the publicity given to the original revelations. It is submitted therefore that
effective protection for privacy cannot, consistently with the UK’s duty to uphold it, be
left in the hands of the very persons—newspaper editors—who have least reason to
uphold it. Mr Mosley has expressed the point with some eloquence himself:

The moment you say that it should not be obligatory to give the individual an opportunity to
take the matter before a judge, what you are really saying is that in carrying out this sometimes
very delicate weighing balance between Article 8 of the Convention and Article 10 the best and
most qualificd person to carry out that delicate weighing up ... is not a High Court judge but
the editor of a tabloid, and not just [any]| editor ... but the editor ... who is dying to publish
the very story which is the subject matter of this weighing ... To say [this] is so manifestly
absurd that I do not think any rational person could support that argument,?

The effect of denying the applicant the opportunity to apply for a pre-publication
injunction is well illustrated by the fate of Mr Mosley’s application for an injunction to
remove the video from the News of the World website, which, it will be recalled, showed
intimate details of sexual activity, surreptitiously recorded on private property.*® Mr
Mosley, not having been notified before the story broke and the video posted on the
website, was naturally anxious that at least the video be removed as soon as he became
aware of it, pending the trial of his case. However, by the time the interim application
was heard, it was found as a fact that the footage ‘had been viewed about 1,424,959
times’?? This was partly because, as is likely to happen with the internet, the video had
been copied onto other websites, as the judge found:

47 SCCMS, Oral evidence, HC 275-1, Q 130 (2008-9).

48 Mosley 1, [4):“The very brief extracts which 1 was shown seemed to consist mainly of people spanking each
other's bottoms, There were discreet blocks ... to make sure that no private parts were on display (or ... the
prustitutes’ faces).

19 Ibid, (7).
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[T]he footage could have been accessed via the Internet by users who were visiting other
websites in which the footage had been ‘embedded’. It was also made available on the Internet
by other websites which had copied it while still available on the News of the World website. It
follows that there are a number of websites (not possible to quantify accurately) where the
footage has been available continuously, notwithstanding its removal from the News of the
World website.>0

In determining whether to order the removal of the video, despite its massive exposure
to the public, Eady J took fully into account the principle enunciated in 2 number of
previous judgments that in relation to the effect of prior publicity, information relating
to private life, particularly visual images, should be treated differently from other kinds
of confidential information. Whereas it is generally accepted that once confidential
information has been publicised, no purpose will be served by granting an injunction, on
the basis that the information's confidential quality has been irretrievably lost,
photographs of private occasions may be treated differently. As the Court of Appeal
observed in the Douglas case:

Insofar as a photograph does more than convey information and intrudes on privacy by
enabling the viewer to focus on intimate personal detail, there will be a fresh intrusion of
privacy when each additional viewer sees the photograph and even when one who has seen a
previous publication of the photograph is confronted by a fresh publication of it.”!

Similar comments have been made in another decision.>? It would thus have been
theoretically possible for Eady J to order an injunction in this case. Of course, even if he
had felt able to do so, the video footage of the S/M activities would have been watched by
over a million people and Mr Mosley’s sexual life thus comprehensively laid bare to the
public. However, in the event, even this unsatisfactory remedy was withheld. The decisive
factor was that the footage had by then been copied onto other websites, as the judge
found. Thus, even had an order been made that the News of the World should remove it
from its website, this would not have prevented the footage being accessed from other
websites, some of which may have been in other jurisdictions and beyond the reach of UK
courts. Eady J therefore took the view that to grant an injunction would have been a futile
act:

The Court should guard against slipping into playing the role of King Canute. Even though an
order may be desirable for the protection of privacy, and may be made in accordance with the
principles currently being applied by the courts, there may come a point where it would simply
serve no useful purpose ... I have, with some reluctance, come to the conclusion that although
this material is intrusive and demeaning, and despite the fact that there is no legitimate public

50 Ibid, {7}, [8]. The video had been voluntarily withdrawn pending the outcome of the application for the
injunction: following the decision not to grant one, it was restored to the News of the World website.

51 Douglas v Hello! Ltd (No 3) [2006] QB 125, 162, [105].

sz DvL[2004] EMLR 1, [23].
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interest in its further publication, the granting of an order ... at the present juncture would
merely be a futile gesture. Anyone who wishes to access the footage can easily do so, and there
is no point in barring the News of the World from showing what is already available.5?

The outcome of this case was therefore as follows: by the simple expedient of not notifying
Mr Mosley before the story was broken, the News of the World effectively denied him any
chance of preventing well over a million people from seeing explicit images of the most
intimate sexual activity, secretly recorded on private property—images that the judge
eventually found to be grossly invasive of his privacy and attracting no legitimate public
interest. As the judge noted in his final judgment, ‘no amount of damages can fully
compensate the Claimant for the damage done. He is hardly exaggerating when he says
that his life was ruined.** Mr Mosley himself has said of the effect of such revelations:

It is the most terrible thing you can imagine ... It is like taking all your goods, taking all your
money; in fact it is worse because if someone took your goods and your money you have some
chance of replacing it—even if you are not insured you can work—but if somebody takes away
your dignity, for want of a better word, you can never replace it. No matter how long I live, no
matter what part of the world [ go to, people will know about it.%

The position in the related field of the law of defamation is strikingly different. Even
though it is widely accepted that the primary remedy for defamatory allegations is
damages, English law already lays a strong legal incentive upon media bodies to notify the
subject of a story in advance, to give them a chance to comment on it and ensure that the
account published contains their side of the story. This is because newspapers must
generally ensure that they engage in prior claimant notification if they wish to be able to
avail themselves of the public interest defence to defamation set out in Reynolds v Times
Newspapers Ltd:>® under Reynolds privilege, journalists may escape liability for defamation
where the matter published was of serious public concern and they took reasonable care
as journalists to verify the accuracy of the story and act responsibly. One of the matters
that a court is specifically required to consider under the well-known “10-point checklist’
is ‘whether comment had been sought from the plaintiff in advance of publication’. A
failure to do so can be fatal to a claim for public interest privilege.”” In this respect,
Reynolds is clearly reflective of the Strasbourg notion that journalism is to be exercised
responsibly and with due consideration for the rights of others, a notion based partly on
the wording of Article 10, that the exercise of free speech rights ‘carries with it duties and
responsibilities’; hence the oft-repeated warning that ‘the press must not overstep the

53 Mosley I, [34], [36].

54 Mosley II, [236].

55 SCCMS, Oral evidence, HC 275-1, Q127 (2008-9).

56 [1999] 3 WLR 1010; [1999] 4 All ER 609, 626.

57 On this, see Jameel (Mohammed) v Wall Street Journal Europe [2004] EMLR 11 (QB); [2005] EWCA Civ 74
(CA); [2007] 1 AC 359 (HL).
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bounds set, inter alia, for the protection of the reputation of others’>® Decisions such as
Pedersen & Baadsgaard,>® Barford®® and Radio France®' all illustrate this principle well. In
Bladet Tromse the Court said that the press should be protected, provided that *they are
acting in good faith in order to provide accurate and reliable information in accordance
with the ethics of journalism’®? In the admissibility decision of Times Newspapers v UK,%
which concerned the Louthansky® libel case, the Strasbourg Court noted, as one reason
for finding reasonable the High Court’s assessment that Reynolds privilege was not made
out, the fact that ‘{t]he story was not particularly urgent and Mr Loutchansky had not
even been contacted or given the opportunity to defend himself prior to publication’
The proposed notification requirement is thus soundly rooted in Strasbourg
jurisprudence, as simply another aspect of the general principle of journalistic
responsibility.

Findings made by Strasbourg in the context of Article 13, the right to an effective
remedy for violations of Convention rights, are also illuminating. The Court has said
that:

while Contracting States are afforded some discretion as to the manner in which they conform
to their obligations under [Art 13] ... the remedy must be effective in practice as well as in law.50

This is precisely in line with the argument advanced in this paper: whilst a satisfactory
remedy in the form of an injunction is available in theory, it is ‘not effective in practice’
if it can be—and is—denied at the discretion of newspaper editors. A leading text on the
Convention notes that a wholly discretionary remedy will generally not be an effective
one.® Moreover, the remedy-granting body must be ‘sufficiently independent’ of the
rights-violating body.®® The precise objection to English law granting newspapers
complete discretion as to whether to notify claimants before publication is that the
decision whether to effectively deny the only effective remedy for invasion of privacy is
made by a body that far from being ‘independent’ of the rights-violator is the violator
itself—a body with a clear vested interest in denying the claimant the possibility of seeking

58 [2002) 3 WLR 542, [41].

59 49017/99 (17 December 2004).

60 Barford v Denmark (1989) 11 EHRR 493.

61 53984/00 (30 March 2004).

62 Bladet Tromse and Stensans v Norway (2000) 29 EHRR 125, [65].

63 Times Newspapers Ltd v UK (App nos 23676/03 and 3002/03) 2005.

64 Loutchansky v Times Newspapers Ltd (No 2) [2001] EMLR 36 (QB); 12002 ] QB 783, CA; 12002| EWHC 2490
(QB).

65 Above, n 63, under 3(c). For comment, see R Dunlop, ‘Article 10, the Reynolds Test and the Rule in the Duke
of Brunswick’s case—the Decision in Times Newspapers Ltd v UK> (2006) 3 European Human Rights Law
Review 327.

66 Rotaru v Romania, 28341/95 (2000-V) GC, [67) (emphasis added).

67 D Harris, M O’Boyle, E Bates and C Buckley, Harris O Boyle and Warbrick: Law of the European Convention
on Human Rights (Oxtord University Press, 2nd edn 2009) 565.

68 Ibid, citing Silver v UK (1991) 13 EHRR 582, {116].
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that remedy. This is not of course the same position as if the newspaper had the legal
power to grant or withhold an injunction—an obviously unreal possibility—but it is
argued that to allow newspapers this power in practice must also be seen as a violation of
the Convention.®

Buttressing the Notification Argument: Newspaper Stories that Pose a Real Threat
to Life and Limb

There is a further consideration which, it is submitted, provides substantial support to the
basic argument outlined above, It derives from cases in which courts have made orders
against the media to protect the identity of persons seeking rehabilitation in society after
serving sentences for crimes that have attracted such notoriety that there appeared to be
a well-founded fear that were their identity and whereabouts to be revealed, they would
be subject to harassment and possibly vigilante attacks involving serious violence. For
example, in Venables v News Group Newspapers,’® Butler Sloss P granted unprecedented
injunctions against the whole world preventing publication of any material which might
reveal the identity and whereabouts of Venables and Thompson, who many years
previously, as juveniles, had murdered the child James Bulger.”! Such was the degree of
public hostility towards the two applicants that there was convincing evidence before the
court that a failure to protect their anonymity could leave the court accused of failing to
secure their rights under Articles 2 and 3 of the Convention, in addition to their right to
privacy under Article 8. An order was made in similar circumstances in X (A woman
formerly known as Mary Bell) v O'Brien,” ‘to protect the Article 8 rights of the applicant
and her daughter, who had on five occasions been forced to move home following the
discovery of their whereabouts and harassment by the press.”? A similar injunction was
granted in Carr v News Group Newspapers,” to protect a woman convicted of perverting
the course of justice for providing a false alibi for her partner who had killed two children
in 2002, in a case that had attracted massive publicity. In each case, the court was able to
hear an application before any disclosure was made, but without a claimant notification
requirement, this is by no means guaranteed in future similar cases.

Less extreme, but still indicative of the attitude of the press, is the well-known case of
Re $.75 This case arose in the course of a murder trial that had attracted great publicity,

69 Article 13, although not applicable under the HRA, is binding on the UK at Strasbourg; moreover, as noted
above (text to n 39), the notion of an effective remedy appears to have been subsumed recently by the
Strasbourg Court into Article 8 itself.

70 Venables v News Group Newspapers [2001] 1 All ER 908.

71 X (A woman formerly known as Mary Bell) v SO 12003] EWLIC 1101.

72 [2003] EWHC 1101; [2003] EMLR 37.

73 1Leigh and R Masterman, Making Riglits Real (Hart Publishing, 2008) 284.

74 Carr v News Group Newspapers [2005] EWHC 971 (QB).

75 [2005) 1 AC 593.
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in which a mother was accused of murdering one of her children. The guardian of the
brother of the murdered child sought an injunction preventing the press from revealing
information that would identify him. This was on the basis that there was expert evidence
to the effect that revelation of the child’s identity, exposing him to publicity and to
probable bullying and harassment at school, would be likely to cause him significant
psychological harm and impair his recovery from the terrible experience he had been
through:® he was already the subject of care proceedings and in a profoundly traumatised
state. Nevertheless, three national newspapers intervened in the case, in order to argue that
the order should be lifted, allowing them to reveal the mother’s, and thus the boy’s,
identity.”?

All these cases show that newspapers are quite prepared to publish information even
where there is clear evidence that doing so may lead to a serious risk to a person’s physical
safety or their mental health, even (as in Re S) where that person is a wholly innocent
and vulnerable child. A notification requirement in English law would help to ensure that
the vital interests of such people, including their Convention rights to life and freedom
from inhuman treatment, could be protected by a court by injunction, if it seemed
necessary. The absence of any such requirement not only allows newspaper editors
unilaterally to strip people of effective protection of their Article 8 rights, but also leaves
them free to put people’s very lives at risk.

Buttressing the Notification Argument: Journalistic Contempt for Article 8
and the Judiciary

As noted above, the Strasbourg Court has repeatedly held that journalists are bound by
the Convention to accept certain responsibilities, including a proper level of respect and
consideration for the rights of others, in particular their rights to reputation and privacy,
guaranteed by the Convention itself, However, it is painfully apparent that many
prominent UK tabloid journalists are openly hostile, not only to the notion of the
protection of privacy, but also to the very judges who are seeking to ensure balanced
protection for Article 8 under the UK’s Human Rights Act. This is relevant not only
because it tends to negate any argument that the press can be relied upon itself to notify
claimants in advance of stories, as an aspect of responsible journalism, but also because
recent statements emanating from the tabloid media make plain that newspapers openly
support their right to invade the privacy of others in order to ensure their economic
survival. Paul Dacre is not only the editor of the best-selling middle market tabloid
newspaper, The Daily Mail, he is also Chair of the Editors’ Code Committee of the Press

76 See Baroness Hale in Campbell [2004] 2 WLR 1232, |142],

77 The intervention was successful in the Lords, which lifted the injunction, in a controversial decision; for
critical comment, see H Fenwick, ‘Judicial Reasoning in Clashing Rights Cases’ in H Fenwick, G Phillipson
and R Masterman (eds), Judicial Reasoning under the Human Rights Act (Cambridge University Press, 2007).
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Complaints Commission, which has the role of setting standards for the print media on
the obtaining and publishing of private information by newspapers and adjudicating
upon complaints. Mr Dacre’s attitude towards privacy is therefore of considerable
importance. In a recent public lecture,”® which attracted much publicity, he launched an
outspoken and highly personal attack not only upon the development of a right to privacy
in English law, but upon one particular High Court judge, Eady ], who has delivered more
judgments in this area than any other. His central (inaccurate) charge was that Eady ]
was single-handedly imposing upon the media a ‘back door’ law of privacy. it is not
proposed here to point out the obvious, numerous flaws in Dacre’s argument,” but
simply to highlight the relevance of his attack for the present discussion.

The speech is revealing firstly for the sheer animosity it displays on the part of sections
of the press towards the judges who are doing nothing more than developing a law of
privacy in line with the jurisprudence of the Strasbourg Court, as the Human Rights Act
envisages. Mr Dacre said: ‘“This law is not coming from Parliament ... but from the
arrogant and amoral judgements—words I use very deliberately—of one man’—Eady J,
whom he described as a judge with a subjective and highly relativist moral sense’. He
added: ‘“The freedom of the press ... is far too important to be left to the somewhat
desiccated values of a single judge, who clearly has an animus against the popular press
and the right of people to freedom of expression, and he lamented the effect of the
‘wretched’ Human Rights Act. Mr Dacre’s views have been supported by other prominent
tabloid editors: Rebekka Wade, editor of the best-selling Sun newspaper, said: ‘As a paper
we agree with everything [Dacre] said. It is long overdue ...”8% The News of the World itself
responded to the Mosley judgment by claiming that the British media ‘is being strangled
by stealth’ as a result of judges following ‘guidance from judges in Strasbourg who are
unfriendly to freedom of expression’!

Of direct relevance to the argument of this paper is the fact that Mr Dacre openly
takes the view that it is for the press—not the courts—to decide when a person’s private
life should be laid bare to the public, on the basis that some might take the view that what
he or she had done, while perfectly legal, was contrary to their own standards of morality.
Thus Mr Dacre argues:

From time immemorial public shaming has been a vital element in defending the parameters
of what are considered acceptable standards of social behaviour, helping ensure that citizens
... adhere to them for the good of the greater community. For hundreds of years, the press has
played a vital role in that process. It has the freedom to identify those who have offended public
standards of decency ... and hold the transgressors up to public condemnation.

78 Speech by Paul Dacre at the Society of Editors Conference, ¢ November 2008, http://image. guardian.co.nk/
sys-files/Media/documents/2008/11/07/DacreSpeech.pdf.

79 See eg the comments of the Campaign for Press and Broadcasting Freedom in their Memorandum, [4.1):
SCCMS, Memoranda: Press Standards, Privacy and Libel (2008-9).

80 www.gnardian.co.uk/media/2008/nov/ 1 I/paul-dacre-daily-mail-privacy.

81 See Press Gazette, 24 July 2008: www.pressgazette.co.uk/story.asp?storycode=41787,
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Since it is clear that in modern pluralistic societies there is huge variation in terms of
moral standards on intimate matters of judgment such as sexual conduct, what the editor
is asserting in effect is a right for newspaper editors to decide for themselves what conduct
is immoral and should therefore be revealed to the public. Mr Dacre remarked that ‘most
people would consider [the sexual activities of Mosley] to be perverted, depraved, the
very abrogation of civilised behaviour of which the law is supposed to be the safeguard’$2
The point he misses, of course, is that it is precisely in order to avoid the courts, as
representatives of the state, having to make moral judgments about the private sexual
behaviour of individuals that judges such as Eady ] have begun to adopt a stance of moral
neutrality in such cases (except of course in instances in which behaviour is revealed that
might genuinely be thought to pertain to the public conduct of an important public
servant).®3 Mr Dacre’s comments are revealing because they evince clearly his belief that
privacy protection should be subject to the judgment of newspaper editors as to what is
and is not immoral. Those holding such views are highly unlikely to give the subjects of
their stories any chance to prevent them running: indeed they evidently regard themselves,
rather than the courts, as being the proper judges of the boundary between private life and
public scandal.

Finally, there is a very clear admission in Mr Dacre’s speech that in his view, an
important reason why newspapers should be free to cover sexual scandal is that such
stories help to sell newspapers—and that, particularly in difficult economic times,
newspapers need to be able to make money by selling the private lives of others. Thus Mr
Dacre commented:

if mass-circulation newspapers, which, of course, also devote considerable space to reporting
and analysis of public affairs, don’t have the freedom to write about scandal, I doubt whether
they will retain their mass circulations, with the obvious worrying implications for the
democratic process.

Earlier in his speech, he referred to privacy law as ‘undermining the ability of mass
circulation newspapers to sell newspapers in an ever more difficult market’ These
comments amount to a perhaps surprising admission that newspapers are directly
motivated by commercial considerations when running stories concerning intimate
aspects of private lives: once again this suggests that editors are prepared to make the
calculation that non-notification of a story, precluding any possibility of an injunction,

82 [bid. While many would consider the use of prostitutes immoral, there was no evidence in this case that the
prostitutes in question were exploited—in the sense of being forced in some way to carry out their
occupation because of the need to pay for drug addiction, or a violent pimp. The evidence from the
prostitutes themselves was that they regarded Mr Mosley as to an extent a friend and a fellow participant in
the S&M ‘scene’, that money was not always involved, and that they had planned to offer Mosley a free
‘session’ by way of a birthday present: Mosley II, [107).

83 Egwhere it was alleged that he or she had promoted or otherwise improperly favoured a person with whom
they were having a sexual relationship.
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is the best way to serve those commercial interests. It is true of course that newspapers are
commercial entities and need to make a profit.# However, the Strasbourg jurisprudence
envisages that journalists should carry on their vital role in society both with respect for
the rights of others, including their rights to privacy, and with respect for the framework
of law, particularly human rights law, within which they must carry on their business.
Were this to represent the reality of the UK tabloid media, the notification requirement
argued for here might not be necessary: what is striking about Mr Dacre’s comments is
that they indicate an outright rejection of respect for both the right to privacy and the
courts. In such a climate, it is evident that the law must do more to compel such respect.

Objections to the Notification Requirement: A Risk of Stifling the Press?

Interim Injunctions and Freedom of Speech: General Considerations

In the author’s view, the only real argument against some kind of ‘notification
requirement’ is the fear that such a requirement would lead to interim injunctions being
routinely deployed to stifle serious journalism, with courts unable properly to consider
genuine public interest arguments advanced by the media in such cases. While it is
accepted that this fear may have been justified prior to the inception of the Human Rights
Act 1998, it is submitted that the particular provisions relevant to interim relief
introduced in that legislation, namely section 12, lay that fear to rest. The best known
dicta from the Strasbourg Court on interim injunctions is its observation that

the dangers inherent in prior restraints are such that they call for the most careful scrutiny on
the part of the court. This is especially so as far as the press is concerned, for news is a perishable
commodity and to delay its publication, even for a short period, may well deprive it of all its
value and interest.

It may be noted first of all that the ‘perishablility’ argument would not apply on facts like
those in Mosley—a delay of a few months on such a story would not have made any
difference to its newsworthiness. Indeed it should be noted that the argument is not a
normative proposition but amounts only to a rather large generalisation about factual
phenomena—that delay will often deprive a story of its value; as such it should generally
be treated with caution and not assumed to apply in every case. Moreover, the Court has
used the same language—stressing the need for “careful scrutiny’—about any measures or
sanctions ‘capable of discouraging the participation of the press in debates on matters of
legitimate public concern’#
84 Indeed, Mr Dacre referred to judicial dicta which might be seen as supporting his argument on this point,
namely the heavily criticised comments of Lord Woolf in A v B plc {2002] 3 WLR 542, {11 (xii)], and dicta
of Baroness Hale in Campbell (n 76) {143].

85 Observer and Guardian v UK (1991) 14 EHRR 153, {60).
86 Times Newspapers Ltd v UK (Nos 1 ¢ 2} (App nos 3002/03 and 23676/03) 10 March 2009, [41].
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There are, of course, further arguments of principle against the use of prior restraints,
mainly originating from the United States, in which they are presumptively
unconstitutional. Barendt quotes Alexander Bickel’s well-known adage, ‘[A] criminal
statute chills, prior restraint freezes,% noting that ‘an order not to publish material means
that it can never legally see the light of day, while a publisher faced only by the prospect
of a criminal prosecution may decide to take the risk and relcase the work’® Or as the US
Supreme Court has put it: ‘A prior restraint has an immediate and irreversible sanction.?
It is argued, in other words, that a prior restraint definitely punishes both author (by
preventing her from speaking) and audience (by depriving them of the material in
question). This analysis has been subject to sustained criticism,” in particular based on
the lack of attention traditional US constitutional doctrine pays to the difference between
a temporary judicial order and a system of censorship or perpetual restraints. This is not
the place to re-rehearse these arguments. Rather, it may simply be noted that the above
points apply only weakly to interim injunctions—the subject of this paper. If the
newspaper wins at final trial then the material will be published and the speech rights of
both audience and publisher will have been not denied but only delayed—perhaps only
for a few months.”! Indeed a delay in publishing a story such as Mosley’s would hurt a
publisher less than a large award of damages and, more importantly, in some ways, a huge
costs order. Media organisations have voiced great concern to the Select Committee
inquiry as to the effect of Conditional Fee Arrangements on costs orders made against
media parties, and alleged concomitant pressure to settle cases considered legally
defensible, due to the fear of massive liability in costs should the case be lost.2 As one of
the claimant lawyers pointed out to the Committee in oral evidence:

I think [a notification requirement] would also make an enormous difference in terms of the
amount of follow-on litigation. All the lawyers here will make most of their money from
litigating [after publication] ... We do not make as much money from dealing with a story
prior to publication .,.”?

In other words, settling the issue at the interim stage is both quicker and far cheaper than
proceeding to final trial to decide the issue in terms of damages. However, this argument
of course depends upon how satisfactory the test adopted at that stage is.

87 The Morality of Consent (Yale University Press, 1975) 61,

88 Barendt(n 10) 119.

89 Nebraska Press Association v Stuart 427 US 539, 559 (1976).

90 See Barendt (n 10) and JC Jeffries, ‘Rethinking Prior Restraint’ (1983} 92 Yale Law Journal 409, 429 and his
conclusion, 433: ‘In my view, a rule of special hostility to administrative pre-clearance is justified, but a rule
of special hostility to injunctive relief is not,

91 In their Memorandum {n 45}, Schillings contended that, with appropriate arrangements, 'in many cases, a
trial could be arranged to take place within a month or two of the initial injunction being granted. In many
cases, the process could be even quicker”

92 See eg the memo by Foot Anstey Solicitors (n 79).

93 SCCMS HC 275-i, Q 84 (2008-9).
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Interim Injunctions: The Effect of Section 12 HRA

The test for injunctive relief in cases affecting freedom of expression contained in section
12(1)~(3) HRA precisely requires that ‘careful scrutiny’ be afforded by the courts. As is well
known, those provisions both ensure that injunctions against publication cannot
generally be granted unless the media party has been contacted and given the chance to
contest them and then go on to set out the substantive test in section 12(3):

No such relief is to be granted so as to restrain publication before trial unless the court is
satisfied that the applicant is likely to establish that publication should not be allowed.

This replaced the old American Cyanamid test, which was that the applicant had, as a
threshold test, to show that he or she had a ‘real prospect of success’ at final trial. If so, the
court would consider where the ‘balance of convenience’ lay®* between the case for
granting an injunction and that of leaving the applicant to his or her remedy in damages.
As Lord Nicholls observed in Cream Holdings v Banerjee,”> under this approach: ‘

Orders imposing prior restraint on newspapers might readily be granted by the courts to
preserve the status quo until trial whenever applicants claimed that a threatened publication
would infringe their rights under article 8.7

In other words, the danger to the press under this test was that, once the applicant had
made out an arguable case for confidentiality, the court was generally inclined to grant an
interim injunction on the basis that if the story were to be published, the information
would lose its confidential character, and there would be nothing to have a final trial
about.” This consideration could be outweighed by the public interest defence at this
stage, provided that the defence was supported by evidence and had a credible chance of
success at final trial.”® However, the pre-HRA test was considered potentially unfavourable
to the media because in balancing the rights of the two parties, courts tended to take the
view that while the plaintiff’s right to confidentiality would be wholly defeated by
publication, the press could always still publish the story if they won at final trial; they
were thus inclined toward protecting the more fragile right of the plaintiff;*” the risk thus
was that the publication of important stories could be delayed even where the story was
of serious public importance. As Lord Nicholls observed, ‘Section 12(3) was enacted to
allay these fears. Its principal purpose was to buttress the protection afforded to freedom
of speech at the interlocutory stage’

94 American Cyanamid Co v Ethicon Ltd (1975] AC 396.

95 [2004] 3 WLR 918. This is the leading authority on s 12 HRA.

% JIbid, [15].

97 See Attorney General v Guardian Newspupers (No 2) [1990) 1 AC 109; Francome v Mirror Group Newspupers
[1984) 1| WLR 892, 900; Lion Laboratories v Evans {1984} 1 QB 530, 551.

98 See Lion Laboratories, ibid, 538, 548, 553; see also Hellewell v Chief Constable of Derbyshire [1995] 1 WLR 804,
where the public interest argument prevented the award of an injunction.

99 See Attorney General v Guardion Newspapers [1987] 1 WLR 1248, 1292 and 1305.
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Lord Nicholls went on to confirm that section 12(3) had replaced the old approach
with a much more demanding standard:

the effect of section 12(3) is that the court is not to make an interim restraint order unless
satisfied that the applicant’s prospects of success at the trial are sufficiently favourable to justify
such an order being made in the particular circumstances of the case ... | T]he general approach
should be that courts will be exceedingly slow to make interim restraint orders where the
applicant has not satisfied the court he will probably (‘more likely than not’) succeed at the
trial, 100

Thus, aside from exceptional cases, where ‘a lesser degree of likelihood may suffice as a
prerequisite’,'® it is clear that the Human Rights Act has afforded the press a significant
degree of extra protection from interim injunctions. In order to decide whether the
claimant is ‘likely to succeed’ at trial, at the interim stage the court must take a view of the
merits, paying ‘particular regard’ to the freedom of expression of the newspaper and any
public interest value of the particular publication.!®2 Thus, ‘the court should not grantan
injunction against a defendant who raises a defence of public interest that has a real
prospect of success’.!9* As the Court of Appeal has remarked, ‘a claimant seeking an
interlocutory injunction restraining publication [now] has to satisfy a particularly high
threshold test’!™ Leigh and Masterman agree: ‘the American Cyanamid test has been
replaced by [a] more exacting standard.'® Some of course will still contend that despite
section 12, the courts will sometimes get it wrong and injunct a story that should be
published. This possibility must be conceded. Very recently, for example, in Barclays Bank
plc v Guardian News and Media Ltd'% Blake ] continued emergency injunctions against
The Guardian preventing it from publishing confidential documents alleged to show an
elaborate tax avoidance scheme by Barclays Bank at a time when such schemes were a
matter of intense public debate. It is not possible to comment in detail on the judgment
here,!%7 but the decision clearly raises concerns about the use of interim injunctions to
restrain publication of documents of serious public interest. There were no competing
Article 8 rights at stake and the documents plainly made a significant contribution to a
very important story; moreover it was not clear that any real commercial damage would
be done to Barclays through their publication. Nevertheless, it is submitted that if there

100 Cream Holdings Limited v Banerjee [2004] 3 WLR 918, [22].

101 Those in which it is necessary to make an interim order for a few days 'to cnable the court to hear and give
proper consideration to an application for interim relief pending the trial or any relevant appeal’; also in
instances where the injunction was sought to prevent a disclosure that could endanger the safety of the
claimant (ibid).

102 5 12(4) HRA.

103 n 15, 55-56.

104 Douglas v Hello! Ltd (No 3) [2006] QB 125, [258].

105 Leigh and Masterman (n 73) 288.

106 [2009] EWHC 591 (QB).

107 At the time of writing, the judgment is not available.
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is concern about courts being over-ready to use injunctions in such cases, the way to
tackle this is not by allowing newspapers simply to bypass this possibility but to
concentrate attention on improving judicial reasoning at the interim stage. It cannot be
satisfactory that those who would plainly be entitled to an injunction to prevent a gross
invasion of private life with little or no public interest justification should be denied the
right even to seek such relief, because of a fear that sometimes the judges get it wrong. That
would be the most imperfect kind of solution to the problem of the few doubtfully
decided cases.

In addition to the specific provisions of the HRA, Spycatcher of course makes clear as
a general principle that restrictions on freedom of expression must be necessary and
proportionate. Since ‘even if a court is satisfied that victory for the claimant is likely, it still
retains a discretion as to whether or not to order an injunction}!®® courts must, in
exercising that discretion, consider whether granting an injunction is truly necessary.
Thus courts will always consider whether the plaintiff can be adequately compensated
through damages instead. While in cases concerning the revelation of private information,
this is unlikely to be so, it allows a judge to examine carefully whether the plaintiff’s claim
really does require an injunction. For example, it may be suggested that where the
objection to a photograph is not that it reveals information of an intimate character, but
rather that it simply constitutes unwanted attention, albeit on an innocuous occasion—
as in the JK Rowling litigation currently before the courts!®>—damages, rather than an
injunction, may be considered an adequate remedy. This discretionary element is thus a
further safeguard against the over-ready granting of injunctions.

PRACTICAL OBJECTIONS

When confronted with the argument for a notification requirement, newspaper lawyers
giving cvidence to the Select Committee raised only the minor objection that it might
sometimes be difficult to contact the subject of a story.''? Plainly this should be recognised
in any notification requirement introduced, such that only reasonable attempts at contact
would be required: persons who make themselves deliberately un-contactable by the
media should not be able to complain about a failure to contact them. But perhaps more
important concerns are raised by the possibility of future developments in the area of
‘misuse of private information’ It is well known that, on one view of the Strasbourg
decision in Von Hannover, the publication of any unauthorised photograph of any
individual in any location, other than of someone plainly going about public business

108 n 15, 56.
109 See David Murray v Express Newspapers [2007] EWHC 1908 (Ch) and {2008] EWCA Civ 446.
110 SCCMS, Oral evidence, HC 275-v, Q 336 (2008-9), Jeff Edwards, Chair of the Crime Reporters Association,
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(such as speaking at a press conference), gives rise to a prima facie claim under Article 8,'"
even if there is no harassment, humiliation or revelation of sensitive information. English
law has not yet gone as far as this: no decision has yet imposed liability for the publication
of such innocuous photographs: some well-known dicta in Campbell'!2 appeared to rule
out liability in English law on such occasions, and Elton John failed when he brought
such a claim.!® The decision of the Court of Appeal in the JK Rowling case!!* comes
closest to embracing such a position, but this was only a decision to allow the case to go
to trial, and the court’s reasoning seemed to turn mainly on the fact that a young child was
involved. Nevertheless, the issue remains: should English law ever fully embrace the
‘absolutist” Von Hannover position, then the notification requirement could become
onerous indeed: every time it was proposed to publish a photograph of an individual
without consent (other than the narrow exception of their being on ‘public business’), the
person would have to be contacted in advance of publication, giving them sufficient time
to apply for an injunction. Were this situation to be reached, it might be necessary to
adapt the notification requirement so that it did not apply in every case, but only where
the material would be seriously invasive of privacy, in the sense of revealing intimate or
sensitive personal information about an individual (which could include publishing
photographs of them in a nude or semi-nude state). It is in these kinds of situations that
publication represents the kind of irreversible loss of privacy that this paper has been
discussing. At present, the revelation of information of this sort appears to be where
English law sets the threshold for Article 8 to become engaged for domestic purposes.!!>
In contrast, publication of an anodyne photograph of a person in a public place does not
constitute such an irreversible loss; as suggested above, damages would be an adequate
remedy and therefore notification in such cases should not be required. Thus, if English
law does move to full acceptance of what has been described as Von Hannover in its ‘most
absolutist form’,''¢ then a distinction of this sort might have to be introduced in relation
to the notification requirement.

111 For full analysis of the Strashourg decision in this respect see H Fenwick and G Phillipson, Media Freedom
under the Human Rights Act (Oxford University Press, 2006) 677-83.

112 Campbell v MGN Ltd [2004] 2 AC 457, [154] (Baroness Hale) and (73] (Lord Hoffmann).

113 Elton John applied unsuccessfully for an injunction restraining the Daily Mail from publishing a photograph
of the applicant which showed him standing in a London street, outside the gate to his home: John v
Associated Newspapers Ltd [2006) EWHC 1611 (QB); [2006) EMLR 27.

114 [2008] EWCA Civ 446.

115 See eg the decision in McKennit v Ash [2006) EMLR 10; {2005) EWHC 3003 (QB); approved by the Court
of Appeal [2006) EWCA Civ 1714; [2007) EMLR 113, in which liability only for particularly sensitive
revelations was imposed, while more mundane or anodyne revelations were seen as falling outside the scope
of liability—see eg [139). For discussion, see G Phillipson, “The Common Law, Privacy and the Convention’
in Fenwick ef al (n 77) 240-4.

116 The phrase used by Platten J, quoting an unpublished conference paper of the author, in Murray [2007]
EWHC 1908 (Ch), [64].
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Finally, there is the practical issue of how a notification rule could be introduced and
enforced. This issue is for another day, but possibilities include an amendment to section
12(3) HRA, placing a duty upon edilors to contact potential claimants prior to
publication, or the introduction of such a provision into the Press Complaints
Commission Code—which must be taken into account by the courts under section 12
HRA. Alternatively, it could be judicially introduced as a rule of common law. As for
enforcement, one possibility would be a judicial ruling that the absence of such
notification could, in appropriate circumstances, ground a right to exemplary damages,
although this would require departure from the finding in Mosley that such damages are
not available in privacy cases.!'” Non-notification could alternatively be seen as a factor
giving rise to increased aggravated damages, or perhaps simply to enhanced
compensatory damages—although courts would have to be prepared to make major
awards if such a rule was to have any deterrent effect. Alternatively, a failure to notify
could be punished by the awarding of indemnity costs.!'8

CONCLUSION

This paper has argued that, given the very broad consensus that an interim injunction will
usually be the only satisfactory legal means of protecting privacy, it cannot be right that
at present newspaper editors are in a position to deny the effective application of Article
8 at will, particularly when some of them are so plainly contemptuous of the values it
protects and the judges who are seeking to apply it. It is not argued that such protection
is required throughout Europe: in jurisdictions in which interim injunctions are too
readily forthcoming, such a position might place press freedom in jeopardy. Conversely,
in states in which the media show a greater sense of responsibility in exercising their
Article 10 rights, and greater respect for Article 8, such a rule might not be necessary. The
UK now has a secure system under the Human Rights Act for ensuring that interim
injunctions are only issued where they are a necessary restriction upon press freedom;
unfortunately, it also has a tabloid press that openly declares its hostility to the European
Convention and judicial protection of privacy and exhibits a very clear pattern of
publishing grossly invasive stories. In such circumstances, it seems clear that the UK must
provide a means whereby the protection provided by injunctions is, as a matter of
practical reality, ‘prescribed by law’ and thus forestall the decisions of newspapers
deliberately to strip from individuals the protection the Convention seeks to give them.,
The aim would be to provide for UK citizens the possibility of the effective protection of
their private life that was so plainly denied to Max Mosley.

117 See Mosley I1, [172]-(211].
118 As suggested by Schillings (n 79).
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Case No: HQ0004737 & HQ0004986
IN THE HIGH COURT OF JUSTICE

QUEEN'S BENCH DIVISION
Central Criminal Court
Old Bailey, London, EC4M 7EH
Date: 30/07/2010
Before :
MR. JUSTICE BEAN
"""" Between:
JON VENABLES 1* Claimant
ROBER’I-‘?Il‘lI(;(-)MPSON 2" Claimant
News Group Pa;)-e?':(IlJ;mited and others Defendants
JUDGMENT

Edward Fitzgeralf QC and Phillipa Kaufmann (instructed by Irwin Mitchell LLP) for the
Claimant Venables
Anthony Hudson (instructed by Pia Sarma, Times Newspapers Ltd) for the Media
James Eadie QC (instructed by the Treasury Solicitor) for the Attorney General
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Mr. Justice Bean :

1. Last Friday, 23™ July 2010, Jon Venables pleaded guilty to three offences concerning
child pornography on his computer. The prosecution had been launched on 21st May
2010 by the unusual, though entirely proper, procedure of an application to me by
counsel on behalf of the DPP for consent to prefer a voluntary bill of indictment. This
originally contained two counts; a third was added by amendment two days before

arraignment.

2, Also on 21st May, the DPP applied to me for an order of the Crown Court under the
Contempt of Court Act 1981 prohibiting the reporting of the existence of the
prosecution, which at that stage was brought against Mr. Venables in his new name.
The purpose of that order was to attempt to ensure the fairness of the trial in the event
of Mr Venables contesting the charges before a jury. The need for it came to an end

with the pleas of guilty and I accordingly discharged that order last week.

3. There is, however, an injunction of much longer standing affecting this case. It was
granted on 8" January 2001 by Dame Elizabeth Butler-Sloss (as she then was: now
Baroness Butler-Sloss) prohibiting the solicitation or publication of any information
as to the physical appearance, whereabouts or movements or new identities upon
release from custody of Mr Venables or his co-claimant Robert Thompson, who had
both been sentenced to detention at Her Majesty’s Pleasure in 1993 for the murder of
James Bulger. As granted by Lady Butler-Sloss, this injunction had a proviso

excepting information relating to any proceedings in open court.

4. Mr. Venables was given a new identity on his release from custody in 2001 which he

has maintained to the present day. When the prosecution was launched in May 2010
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he was originally indicted in the new name. When it became clear that he would plead

guilty the indictment was amended so as to give the name of Jon Venables.

By an order of 21* June 2010, made on the application of counsel for Mr. Venables, 1
amended Lady Butler-Sloss’ injunction so that the proviso permitting publication of
information relating to proceedings in open court would itself be subject to an

exception for:

“such information as is likely to lead to the identification of (a) the first
claimant’s [ie Venables’] current name, (b) the address at which he
was living immediately before his recall to prison in February 2010, (c)
the location at which he is currently held in custody or (d) his current
appearance.”
I directed that this amendment was to expire at 18:00 on 23rd July unless a further
order was made. Edward Fitzgerald QC, on behalf of Venables, applied to me to
renew this provision indefinitely. The Attorney General sought leave, which I

granted, to intervene in the civil proceedings, to which the DPP is not a party, and

James Eadie QC, instructed by the Attorney, broadly supported Mr. Fitzgerald.

Anthony Hudson appeared on behalf of a number of media organisations. News
Group (publishers of the Sun) and Mirror Group Newspapers opposed the continued
prohibition on publication of Mr Venables’ new name. The BBC and ITN and
Associated (publishers of the Daily Mail and Mail on Sunday), Guardian,

Independent, Telegraph and Times Newspapers were neutral on this issue.

Associated, Guardian and Times Newspapers sought variation of the injunction so
that the county in which the Claimant was living before his recall to custody could be
identified, which in turn would identify the relevant police force and the probation
service involved in his supervision. I granted that application. The county concerned

was Cheshire.
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9. I also received written representations from solicitors on behalf of James Bulger’s

mother Denise Fergus, opposing renewal of the injunction. Their letter included the
submission, which I accept, that “the injunction should only be renewed if the court is
satisfied on an evidential basis that Venables would be at risk of serious harm if his

new identity were revealed”.

The purpose of Lady Butler-Sloss’ injunction was quite different from that of the
temporary order which I granted on 21* May. It dealt not with the fairness of the
criminal trial process but with threats to the Claimants’ safety, whether in custody or

at liberty. She said ([2001] Fam 430 at paragraphs [90-94]):

[90] The evidence which I have set out above demonstrates to me the hugé and intense
media interest in this case, to an almost unparalleled extent, not only over the time of the murder,
during the trial and subsequent litigation, but also that media attention remains intense seven years
later. Not only is the media interest intense, it also demonstrates continued hostility towards the
claimants. I am satisfied from the extracts from the newspapers: (a) that the press have accurately
reported the horror, moral outrage and indignation still felt by many members of the public; (b)
that there are members of the public, other than the family of the murdered boy, who continue to
feel such hatred and revulsion at the shocking crime and a desire for revenge that some at least of
them might well engage in vigilante or revenge attacks if they knew where either claimant was
living and could identify him. ........ The response of some members of the public to emotive
newspaper reporting has created highly emotional and potentially dangerous situations. The
misidentification of a female member of the public, thought erroneously to be the mother of one of
the claimants, was potentially very dangerous and demonstrates the probable reaction of members
of the public to the knowledge that one of the claimants and his family were living nearby.........
I also bear in mind that the media coverage has been international as well as national. The
information might be gathered from elsewhere and presented to an English national or local
newspaper. Once in the public domain, it is a real possibility, almost a probability, that there
would be widespread reporting by the press. If photographs are taken, and they would be likely to
be taken, the claimants would find it difficult to settle anywhere safely, at least within the United

[91] The evidence provided by the Home Secretary supported and affirmed much of the reporting

in the press. It is most significant that this is only the second time ever that the Home Office has
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thought it necessary to provide a new identity for child murderers when they leave detention, the
other being Mary Bell in 1980. This is a clear indication of the seriousness with which the
authorities view the possibility that either claimant may be recognised with the consequences that

they fear.

[92] The Attorney General and the Official Solicitor both submitted that there is a high risk of
serious physical harm and the real possibility that a claimant might be killed if identified.
Morland J and Pill LJ felt it necessary to grant injunctions to protect the children during their
detention in secure accommodation. In 1993 Morland J considered that there was a very real
risk of revenge attacks upon them from others. Lord Woolf CJ in his statement on the tariff in
October 2000 (In re Thompson (Tariff Recommendations) [2001] 1 All ER 737) confirmed,
from the information presented to him on the tariff, that that remained the situation. I heard
evidence, in chambers, which supported the conclusion to which Lord Woolf CJ came, that
there are solid grounds for concern that, if their identities were revealed on release, there ‘might
well be an attack or attacks on the claimants, and that such an attack or attacks might well be

murderous.

{93] At the moment, the claimants are not at risk. First, the injunctions are still in force. Second,
there is no current photograph of either claimant, or any current description of the appearance of
either in the public domain. The photographs that are available were taken when they were children
and they are now adults. When they are released from detention with new names, so long as they
are not identified, they will be living in the community, under life-long supervision, but with the

opportunity for rehabilitation and reintegration.

[94] I consider it is a real possibility that someone, journalist or other, will, almost certainly, seek
them out, and if they are found, as they may well be found, the media would, in the absence of
injunctions, be likely to reveal that information in the newspapers and on television, radio, etc. If
the identities of the claimants were revealed, journalists and photographers would be likely to
descend upon them in droves, foreign as well as national and local, and there would be widespread
dissemination of the new names, addresses and appearance of the claimants. From all the evidence
provided to me, I have come to the clear conclusion that if the new identity of these claimants
became public knowledge it would have disastrous consequences for the claimants, not only from
intrusion and harassment but, far more important, the real possibility of serious physical harm and
possible death......... If their new identities were discovered, I am satisfied that neither of them
would have any chance of a normal life and that there is a real and strong possibility that their lives

would be at risk.
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LIMITED AND OTHERS

One would have thought that with the passage of 17 years since the murder and 9
years since Lady Butler-Sloss’ judgment the threat from members of the public would
have diminished. But there is clear evidence that it has not. In his witness statement

for the injunction application the Claimant’s solicitor, John Dickinson, writes:

“The level of animosity felt towards, and the risks faced by Jon Venables can be
seen in the public attitude towards Mr. David Calvert formerly of Fleetwood,
Lancashire who was mistaken for Jon Venables. Mr. Calvert was first mistaken
for Jon Venables five years ago and he and his family have moved on a number
of occasions, having been ‘forced to flee for our lives’. On a night out in a pub he
was warned by a friend that he must leave immediately as he was going to be
stabbed in the toilets. Police concern for his safety led to the installation of a
panic button in his home. Since the Claimant’s return to prison more than 2000
people have joined a Facebook group claiming that Mr. Calvert is Jon Venables.
The group’s members have vowed to track him down and wreak revenge for the
murder of James Bulger. The Daily Mail agreed not to report the latest

whereabouts of Mr. Calvert, to protect his safety.”

In addition Mr Dickinson refers to a large number of Facebook sites in which
contributors actively canvass vigilante action to bring about Mr Venables’ death. In
the last three days (since I granted the application to renew the injunction) a national
newspaper has reported that “Merseyside crime lords” have offered a reward of
£100,000 to anyone killing him in prison. I have no way of knowing whether this is

true, but it would be at least consistent with the earlier evidence.

On behalf of the Sun and the Mirror Group, Mr Hudson relied on two issues: public

protection and open justice. As to the first, he argued that the Claimant is a
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paedophile who has committed what I described in my sentencing remarks as a form
of child abuse. At some stage he will be released. That will be on licence: but, says
Mr Hudson, he was on licence when these offences were committed, and that fact did
not prevent their commission. The public where he lives should know that their new

neighbour has been convicted of these crimes.

There was no evidence before me in the criminal proceedings that the Claimant had
been grooming children for sex or physically abusing them himself. The abused
children whose images he downloaded or exchanged with the paedophile Blanchard
may have had no connection with the neighbourhood in which the Claimant was
living. A measure of public protection is provided, not only by the life licence
deriving from the murder conviction, but also by the requirement for the Claimant to
notify his identity and whereabouts to the police for ten years for the purposes of what

is generally known as the sex offenders register pursuant to the Sexual Offences Act

2003.

Mr Hudson’s main argument was based on the principle of open justice. There are
many judicial statements of high authority emphasising the general rule that court
proceedings should be conducted in public and fully and freely reported. The cases
include Scott v Scott [1913] A.C. 417 and A-G v Leveller Magazine [1979] A.C. 440.

In ex p Kaim Todner [1999] Q.B. 966 at 977, Lord Woolf MR said that:

“The need to be vigilant arises from the natural tendency for the general
principle to be eroded and for exceptions to grow by accretion as the

exceptions are applied by analogy to existing cases. This is the reason why
it is so important not to forget why proceedings are required to be subjected

to the full glare of a public hearing.”
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16. In Re S (a child) (Identification: Restrictions on. Publication) [2005] 1 AC 593
considered whether an injunction should be granted prohibiting publication of the
name of a woman on trial for the murder of one of her children on the grounds that
this would lead to the identification of a surviving brother of the victim, then aged
five and thus interfere with his right to respect for his private and family life. The
House of Lords affirmed decisions of the lower Courts refusing such an injunction.

Lord Steyn said (at paragraph 30):-

“A criminal trial is a public event. The principle of open justice puts, as has
often been said, the judge and all who participate in the trial under intense
scrutiny. The glare of contemporaneous publicity ensures that trials are
properly conducted. It is a valuable check on the criminal process... Full
contemporaneous reporting of criminal trials in progress promotes public
confidence in the administration of justice. It promotes the value of the rule

of law.”

17.  Similarly, in Re Trinity Mirror Plc [2008] QB 770 at paragraph 32 Sir Igor Judge P

(as he then was), delivering the judgment of a five-member Court of Appeal, said:-

“In our judgment it is impossible to over-emphasise the importance to be
attached to the ability of the media to report criminal trials. In simple terms
this represents the embodiment of the principle of open justice in a free
country. An important aspect of the public interest in the administration of
criminal justice is that the identity of those convicted and sentenced for
criminal offences should not be concealed. Uncomfortable though it may
frequently be for the defendant, that is a normal consequence of his crime...

From time to time occasions will arise where restrictions on this principle
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are considered appropriate, but they depend on express legislation, and,
where the Court is vested with a discretion to exercise such powers on the

absolute necessity for doing so in the individual case.”

On this basis, the Court of Appeal refused anonymity to a defendant who had pleaded
guilty to child pornography offences, similar to those committed by Mr. Venables,
which had been sought on the grounds of protecting the rights and interests of his

children.

Mr. Eadie QC drew my attention to three recent decisions of the Supreme Court. In
Re British Broadcasting Corporation [2010] 1 AC 145 involved an application by the
BBC to discharge an anonymity order made in respect of an individual who had been
tried and acquitted on a charge of rape. The BBC wished to produce a programme
naming the individual and suggesting that his case should be reconsidered under the
new statutory regime permitting retrials of acquitted Defendants in certain
circumstances. The Supreme Court discharged the anonymity order. Similarly, in Re
Guardian News and Media Ltd [2010] 2 WLR 325 the Supreme Court discharged
anonymity orders protecting the identities of individuals subjected to the statutory
regime permitting the Treasury to freeze the assets of persons suspected of

involvement in terrorism.

These two decisions are to be contrasted with Secretary of State for the Home
Department v AP (No, 2) [2010] 1 WLR 1652. In that case AP had been subject to a
control order under the Prevention of Terrorism Act 2005. After holding that the
residence requirement of that order had been rightly quashed the Supreme Court went
on to consider whether AP should continue to have anonymity. The Court noted that

they had not had submissions on behalf of the media. Nevertheless it is significant to
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note the decision they reached, which was that both AP’s identity and the town where
he was required to live should not be revealed, and their reasons for that decision.
They found that if AP were revealed to be someone who was formerly subject to a
control order and was now subject to deportation proceedings for alleged matters
relating to terrorism, he would be at real risk not only of racist and other extremist
abuse, but of physical violence. In other words, said Lord Rodger, there was at least a

risk that his Article 3 Convention rights would be infringed. The court was:

“unable to discount the risk that AP might indeed be subject to violence if
his identity were revealed. The court also has regard to the potential impact
on his private life. For all these reasons the court has concluded that in this
particular case the public interest in publishing a full report of the
proceedings and judgment which identifies AP has to give way to the need

to protect AP from the risk of violence.”

In the BBC and Guardian cases the Supreme Court was balancing an individual’s
Article 8 rights with the Article 10 principles of freedom of expression and public
debate. In each of the two cases Article 10 prevailed and anonymity was lifted. In
the AP case, by contrast, Article 3 was in play as well. It will be seen from the
passages 1 have cited that the evidence of risk of physical violence to AP was
considerably less strong than the evidence of the risk to Mr Venables in the present

case. Nevertheless the Supreme Court granted anonymity.

The principle of open justice resoundingly affirmed by the Court of Appeal in the
Trinity Mirror case was why, as soon as counsel indicated that Mr Venables intended
to plead guilty, I allowed the fact of the prosecution to be made public, and why last

Friday’s proceedings took place in open court with a large number of media
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representatives present. However, 1 consider that Lady Butler-Sloss’ injunction
prohibiting publication of Mr Venables’ new name should continue notwithstanding
that it was referred to in open court in the criminal prosecution: and likewise his
address before arrest (which was also referred to) as well as, for the avoidance of

doubt, his location in custody and his appearance (which were not).

There is understandable and legitimate public interest in the fact that one of James
Bulger’s killers has now been convicted of child pornography offences. That fact and
the details of those offences can now be (and have been since last Friday) freely
reported. But there is no legitimate public interest in knowing his appearance, his
location in custody; or the exact location at which he was arrested and to which he
might return in the event of being released; or, if there is, it is of marginal significance
when set against the compelling evidence of a clear and present danger to his physical

safety and indeed his life if these facts are made public.

As for his new name, my original view was that if he were to be tried and convicted
by a jury in that name, it would then inevitably become a matter of public record, and
the Claimant would have brought that on himself. But now that he has been convicted
on his own pleas of guilty entered in the name of Venables, there is no reason why his
new name should be made public. The effect of doing so would simply be to assist
those who seek to track him down. The fact of public interest, as | have already said,
is that the man formerly known as Jon Venables has been convicted. His new name is

entirely immaterial.

I do not think it makes any difference whether the case is put on the basis of Mr.
Venables’ right to life under Article 2 of the ECHR or on the basis of domestic law.

Even if the Human Rights Act 1998 had never been enacted I would reach the same
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conclusion as a matter of domestic law. It is a fundamental duty of the State to ensure
that suspects, defendants and prisoners are protected from violence and not subjected
to retribution or punishment except in accordance with the sentence of a Court. That

principle applies just as much to unpopular defendants as to anyone else.

For these reasons I allowed Mr Fitzgerald’s application to make permanent the
amendment to Lady Butler-Sloss” injunction prohibiting the publication of
information about Mr Venables’ new name, appearance, location in custody or
location prior to being recalled to custody, other than that it was in Cheshire, and
declined to discharge Lady Butler-Sloss’ injunction in respect of the Claimant
generally. It was for the same reasons that before the plea and sentencing hearing in
the Crown Court 1 directed that Mr Venables was to be permitted to appear by
livelink, and that he would be visible only to me. That was a very unusual procedure.

But this has been a very unusual case.
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MR JUSTICE EADY:

The applicant, Maxine Carr, seeks an injunction, as it called, contra mundum; that is
to say, of general effect and binding upon anyone who knows of the order. The
objective is to protect her new identity and to restrict information about her present
and future whereabouts reaching the public domain. The terms of the order now
sought are similar to those which have been in force since 13 May 2004 and the claim
is founded upon the confidential nature of that information. In that application, she is
supported by the probation service, by the Home Office and by the relevant police
authority.

The starting point is that the court has a duty under section 6 of the Human Rights Act
to take reasonable measures for the protection of any citizen against threat and
violation of the fundamental and non-derogable rights under articles 2 and 3 of the
European Convention on Human Rights and Fundamental Freedoms. That obligation
of the state, in this instance to be exercised by way of its judicial powers, is
unchallengeable and rock solid: see, e.g., Venables and Thompson v. NewsGroup
Newspapers [2001] Fam. 430, and X and Y v. O’Brien {2003] EWHC 1101 (QB).

Of course the applicant’s rights under article 8 of the Convention are also engaged.
Those relate to privacy, which is a concept wide enough to include a person’s
physical and psychological integrity. The preservation of mental stability is
recognised as being a necessary precondition for the exercise of rights under article 8:
see, e.g. Bensaid v.United Kingdom (2001) 33 EHRR 10.

There is before the court a wealth of evidence of a continuing danger of serious
physical and psychological harm to the applicant. There is also evidence which
demonstrates convincingly that the subsistence of the injunctions since last May has
been very effective in reducing those risks and in permitting the police, the Home
Office and the probation service to carry out their responsibilities of protection,
treatment and rehabilitation.

There is a good deal of evidence before me which shows that there has been a
continuing interest in the subject of the applicant and the circumstances in which she
is now living. If the injunction were to be refused, the task of the police and the
probation service would become much more difficult, if not impossible. There is
evidence from the claimant herself, from her solicitor, from a senior police officer,
from a senior officer of the probation service and from a psychiatrist. For what, I
hope, are obvious reasons, I do not propose to go into that evidence. To do so would
jeopardise the very object of this application.

It goes without saying that where any order is contemplated which would have the
effect of restricting the rights of the media or, indeed, of anyone else under article 10
of the European Convention, the court must approach its task with circumspection and
ensure that any such restriction goes no further than is necessary and proportionate.
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No one suggests that there are not a number of issues of legitimate public interest
connected to this applicant. For example (to state two of the more obvious ones),
there is a legitimate interest in general terms in the cost to the public purse of
protecting and rehabilitating her and, again, in the circumstances of the tragic events
in Soham and any lessons that can be learned for child protection in the future by way
of record keeping or scrutiny of prospective employees likely to come into contact
with children. However, for free and open debate to take place on those and other
subjects, there is no need in my judgment for the applicant’s whereabouts to be
revealed or her identity, with all the risks that are plainly inherent in that.

The media defendants in these proceedings have made it clear for some time that they
do not propose to attend and make submissions on the present application. They do
not, of course, consent. One could hardly expect them to do that. On the other hand,
they have taken a reasoned decision not to contest the order. That is not a reason for
granting it, or letting it go by on the nod. Most certainly not. The court never grants
an injunction restraining freedom of the media unless it is truly necessary and
proportionate to the need to protect a countervailing interest. What, however, the lack
of contest tends to show is that the media do not believe that there has been, over the
last nine months, since the injunctions were first granted, any significant inhibition on
the legitimate exercise of their rights and duties to inform the public and to debate
before the public the issues which really matter.

Past experience shows that, if an editor or proprietor believes that there is any real
inhibition on their functions, the opposition will be immediate and vigorous. To an
extent, therefore, this inactivity in the present proceedings fortifies my own strong
impression that the media are not going to be truly inhibited in any of their legitimate
activities. I am satisfied that the only effective means open to the court to discharge
its protective duty is to grant the injunction in the terms of the draft order, which Mr
Fitzgerald has just summarised. It is necessary to protect life and limb and
psychological health. In so far as there will be restrictions on freedom of expression
those are proportionate to the very real physical dangers to which the applicant
remains exposed. It is right to emphasise, as Mr Fitzgerald emphasised earlier, that
there is always a right should circumstances change for the media or any interested
party to apply to the court on short notice for the discharge or variation of the
injunction. That is provided for in the order proposed.

Against that background, therefore, I make the order sought.
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Carr v News Group Newspapers Lid, 24 February 2005, WL 401741, unreported

The applicant was an individual seeking indefinite continuation of a temporary injunction contra mundum
granted in May 2004 following her release on probation after serving half of a 42-month sentence for
perverting the course of justice. The application was backed by the Home Office, the Probation Service and
Humberside Police. Both the Attorney-General and the media were notified of the nature of the injunction
and did not seek to oppose it.

The application was made on the basis that there was a real and significant risk of injury or death to the
applicant and that failure to protect her from that nsk would amount to a breach of Article 2 of the European
Convention on Human Rights (protection of right to life). The evidence adduced in support of the application
was persuasive: a persistent threat from a specific source, actual incidents of harassment and expressions of
intention by the public to attack or kill the applicant, and attacks on innocent members of the public by
individuals who thought their victims bore resemblance to her. It was also claimed that there was a real risk
to her already fragile psychological health and failure to protect her against that risk would amount to a
breach of her rights under Article 8 of the Convention. This claim was supported by evidence from a
psychiatrist.

Held, granting the application, the injunction contra mundum should be continued since it was the only
effective means available to the court to protect the life and limb and psychological health of the applicant.
The limitation on the media’s exercise of its rights under Article 10 of the Convention was required in the
circumstances and went only so far as was necessary to protect the applicant in those regards.

Commentary

The making of a contra mundum injunction on 24 February 2005 in the Maxine Carr case signifies a
potential broadening in the criteria considered apposite to the granting of such anonymity orders and may
prove to be a benchmark for similar cases brought before the courts in future.

The High Court injunction is wide-ranging, and bans publication of information leading to Carr's identification
and location and will apply until it is varied or discharged by a subsequent court order. The prohibited
information extends to her new name, address or any details of her whereabouts, any photograph or picture
of any place she attends or any details of her psychiatric care or treatment. Soliciting this information and
even asking questions with regard to it is also banned and the penalties for breaching the order are
considerable, namely imprisonment or sequestration of assets.

The order is by no means a new creation, but it is nonetheless unique in a number of ways: first, it is
unprecedented insofar as Carr is an adult offender not convicted of a serious offence; secondly, the
judgment emphasised the importance of her perceived fragile psychological state, which is a new criterion;
and thirdly, the application was not contested by the media.
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The legal basis of the injunction follows a line of authority developed in the cases of Venables and
Thompson v News Group Newspapers Ltd [2001] 2 WLR 1038 and X (a woman formerly know as Mary Bell)
v O'Brien [2003] EWHC 1101, [2003] EMLR 37. Orders in these cases were made under the UK law of
breach of confidence, rather than any freestanding cause of action under the European Convention on
Human Rights. However, in deciding whether to grant the domestic remedy, the court, as a public authority
under s. 6(3) of the Human Rights Act 1998, is required to act compatibly with the European Convention on
Human Rights having regard to the 'horizontality’ of the Convention in private law cases, thus applying the
jurisprudence of Glaser v United Kingdom [2000] 2 FCR 193 and the UK decisions in Douglas v Hello! Lid
(No. 1) [2001] QB 967 and Theakston v MGN Lid [2002] EMLR 22.

In deciding whether to grant injunctive relief to the applicant the court seeks to balance the media’s freedom
of expression and the public's right to know against a number of other rights enshrined within the European
Convention. In 'mere privacy’ cases, such as A v B Plc [2002] EWCA Civ 337, it is likely that the media will
justify publication, but where Article 2 (right to life) must also be considered, such as in the instant case, the
remedies sought will generally be granted. Recognition of the Asticle 2 right requires strong evidence of a
serious 'threat to life and limb’, evidence that was clearly available in the case of Maxine Carr. Persistent
threats had emanated from a party the authorities considered to be forensically aware’ and there had been
incidents involving people mistaken for the applicant, who had been abused and attacked by members of the
public. The court additionally placed considerable weight upon medical reports concluding that, in the
absence of the injunction, the risks to the applicant's fragile mental state were very high.

Imagery and stories concerning criminals such as Maxine Carr continue to be profitable trade for the UK
media, with articles vilifying criminals a marketable commodity within the political climate of 'punitive
populism'. Notorious criminals have long had to assert their legal rights against the mass media to defend
themselves against damage to their reputation as well as against threats to life and limb, for example, in R v
Press Complaints Commission, ex p. Stewart-Brady [1997] EMLR 185, a case brought by the Moors
Murderer, lan Brady. The motivation in retaining Maxine Carr in the public consciousness as a hate figure is
therefore clear and her demonisation is symptomatic of the prejudice levelled in general against women
associated with violent acts.

Problems exist, however, with the nature and scope of the judgment in the present case. What is manifest
are the differences between the requirements for granting of the injunctions in Thompson and Venables
compared with those in this case, the latest and most far-reaching in the series. The Thompson and
Venables injunctions were granted to two child killers upon reaching maturity under a simple rationale: they
were first given protection as juveniles and removing the order when they reached 18 would potentially
expose them suddenly to serious harm and destroy the benefit of their rehabilitation while incarcerated.
However, the offence committed by Thompson and Venables was the most heinous on the criminal scale,
whilst Carr’s offence of providing a false alibi for her boyfriend, lan Huntley, was, by comparison, relatively
minor. :

Similarly, in the Mary Bell case, the injunctions were granted to protect the privacy of Bell's daughter, whose
life could have been destroyed by her mother’s exposure as a child killer. At the time many considered this a
broadening of the facts material to the court's deliberations and the present judgment broadens matters still
further. It therefore marks a further step towards what is popularly described as a 'privacy law by stealth’ that
seeks to protect the identities of notorious criminals. For the first time, a convicted adult who has not
committed a serious criminal offence has won an indefinite anonymity order barring any media comment on
her identity, whereabouts, care or treatment, and the ambit of media censorship has increased a little further.

Of course, further curtailment of media freedom in this way does not give effect to Parliament's stated
intention of protecting the freedom of expression of the UK media under Article 10 of the European
Convention. Section 12 of the Human Rights Act 1998 makes special provision for this with s. 12(3)-(4)
raising the threshold test for orders imposing injunctions, placing Article 10(1) 'rights' centre stage and
replacing the old test in American Cyanamid Company v Ethicon Ltd [1975) AC 396. However, Article 10(2)
speaks of 'qualifications’ to those rights, requiring a 'strong and pressing need' that the claimant's
confidentiality be preserved and the satisfaction of the court that the granting of the injunction requested is
‘proportionate to the legitimate aim pursued'. In Thompson and Venables, the judge gave the 'restriction’ on
the ‘right’ to freedom of expression the same weight as the right itself thus diluting the intended effect of s.
12. The decision in the present case could signify further dilution of s. 12, in spite of the recent judgment in
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Cream Holdings Ltd v Banerjee [2004] UKHL 44, [2005] 1 AC 253 which appeared to be, in part, reversing
the trend.

One must question why Maxine Carr's application for the anonymity order was not challenged by the UK
media. It is certainly true that much of the popular press held out no hope in successfully opposing the
application and it must be borne in mind that there is always a right for the media to apply to the court for a
discharge or varation of the order. However, this lack of opposition to the granting of the order may have led
to some misconceived justifications for the injunction on the part of the court. In the judgment, the absence of
opposition has been taken to imply that the media did not believe the injunction meant a significant erosion of
their Article 10 rights. However, if this were the case, then why has the reaction of the press been so vitriolic,
with the Daily Express calling the ruling ‘an abominable crime' and the Daily Mirror calling it ‘a sorry day for
the freedom of the public to receive information'?

Only an energetic opposition by the media toward injunctions of this kind and judicial rigour in avoiding the
inexorable relaxation in the grounds of application will allow us to avoid a legal position under the UK
common law that is manifestly out of step not only with the position under the European Convention on
Human Rights, but also with the intentions of the UK Parliament. The UK media certainly have the resources
for such a fight, but whether they have the appetite for such complex legal challenges in a marketplace
where the shelf life of news is becoming increasingly ephemeral, remains to be seen.
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ABSTRACT

The article examines the relationship between the public interest and the right to
privacy, with the focus on journalistic practice and new values, and the general
growth of social surveillance. The article then draws on a series of in-depth interviews
with UK media regulators and media interest groups. These were in turn followed by
a series of focus groups, leading to the development of a UK national sample survey.
The research offers the basis for a more cornplex analysis of the factors involved in
judging the relative rights of the media to intrude and individuals’ rights to be protected
from intrusion. Central to this analysis is the development of a new concept - ‘social
importance’. Unlike the established concept of ‘public interest’, social importance is
readily operationizable, scalable in terms of intensity, in its potential applications.

KEY WORDS # intrusion #® media regulation # news values # privacy # public
interest ¥ social importance 1 surveillance

One of the enduring features of the complex relationships between the various
media, the public and the legal and regulatory spheres is the tension between
the right to privacy and the right to be made aware of events. The central ques-
tion to be addressed is the distinction that has to be made between that which is
in the public interest and that which the public is interested in. At the same
time, what cannot be avoided is the issue of news values. These are rarely
given attention when discussing the issue of privacy. However, there is relatively
little research-based evidence as to what the key elements of this relationship
are and how the issue is seen from within and without the media industries.
In a previous study (Kieran et al., 1997, 2000), we examined the issue of
privacy from the perspective of the status of those involved. That research

Downloaded from http:/jjou.sagepub.com at Goldsmithe Library on ust 1, 2007
© 2007 SAGEF N{Oﬂﬁ Not for cornmerci mwumﬁ%dmm.

MOD100050599



For Distribution to CPs

Morrison and Svennevis The defence of public interest 45

examined the issues around who could expect to have their privacy safeguarded
as a direct function of their position in society, and as dependent upon their
actions. Our conclusion drawn from the empirical findings was that ‘so far as
the public is concerned, there is no universal right to know, and that journalists
ought to understand, in each case of reporting, the emergent “status rules” that
govern audience response to the news’ (Kieran et al., 2000: 145). What we did
not do in that study was to go on to examine what defence might be mounted
by journalists for the intrusion of privacy. In many ways, therefore, the research
reported here leads on from where the previous study ended.

The findings reported here are drawn from a second study’ involving 13
interviews conducted in the UK with key figures within radio, television, news-
papers and the internet, in media regulation, and from media pressure groups,
trade bodies and media law. These were followed by eight focus groups and
then a nationally representative survey of 1039 adults.? During the fieldwork,
the September 11 New York World Trade Center attack occurred. This unhappy
event allowed participants in some of the groups to focus on the rights of indi-
viduals to privacy at a point when there was massive interest from the public
in the events in America.

The public interest

The preparatory stage of the research examined codes of practice of regulatory
bodies and journalists’ associations, guilds, professional bodies and so on,
both nationally and internationally. The defences offered for the intrusion of
privacy almost invariably included the statement that to intrude into the private
lives of individuals was legitimate if to do so was in the public interest. Nowhere,
however, did we find any recognizable definition of public interest. What we
did find were examples of where public interest might be held to operate, for
example, in areas such as public health, safety, military security and so on.

The key point to stress is that what is considered to be in the public interest
represents a document of the values of any particular society. The public
interest, constructed from the values people hold and wish to be upheld,
means that the intrusion of privacy is not always authorized on what might be
considered ‘technical’ considerations of material damage to the community,
but rather, in a Durkheimian sense of social solidarity, on the moral implica-
tions of acts. Almost any story, whether deliberately so or not, tells a moral
tale - equally, stories that we do not tell are also in a sense moral tales, in that
they signify that which we do not consider worth recounting.
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Intrusion by the media

From the survey stage of the research it was abundantly clear that the tabloid
daily newspaper the Sun and its Sunday sister paper, the News of the Worid,
were almost universally singled out as the papers that are most likely to intrude
into people’s privacy (Table 1).3

The other media were also regarded as being intrusive, but to a markedly
lesser degree. For example, while 68 percent of adults thought popular daily

Table 1 Media intrusion by the press

Is there any one particular daily newspaper which is more likely to be intrusive?

No, no specific daily newspaper 20
The Sun 61
The Daily Star

The Daily Mirror/Daily Record
The Daily Mail

Daily evening paper

The Daily Express

The Guardian

The Daily Telegraph

The Times *
The Independent

The Financial Times

Daily local/regional paper
Another daily paper

« NN NN

*

*

*

- O O

Base: All saying daily newspapers very/fairly likely to intrude (93% of total sample)

Is there any one particular Sunday newspaper which is more likely to be intrusive?

No, no specific Sunday newspaper 21
The News of the World 62
The Sunday Mirror/ Record
The People

The Mail on Sunday

The Sunday Express

The Observer

The Sunday Telegraph

The Sunday Times

Sunday local/regional paper
The Independent on Sunday
Another Sunday paper

* = = NN

% -

N O

Base: All saying Sunday newspapers very/fairly likely to intrude (91% of total sample)
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newspapers were very likely to intrude, only 34 percent felt that TV news was
equally likely to do this.

Both types of newspaper rely heavily on reporting gossip and exposing
‘wrong-doings’, often of a sexual nature. Exring figures of authority - priests,
teachers, politicians, lawyers — are a particular favourite, especially if they ‘run
off’ with another person or ‘abandon’ someone, accompanied often by the
sobriquet ‘love cheat’, and any new place of residence is frequently referred to
as a ‘love nest’. Such stories are meat and drink to the UK tabloids, but they do
raise cries that privacy has been intruded upon in an unwarranted manner —
they are what the public may be interested in, but are not in the public interest.
Yet, following Durkheim’s position that social solidarity is ensured by moral
appeal to collective agreement on ways to live, and that punishment is as
much about the affirmation of values as it is about retribution or the correction
of the recalcitrant individual, then to expose ‘love cheats’ is, from a functional-
ist perspective, to enshrine ideals, and acts as a statement on values. While such
stories might be read for amusement, even out of prurience, the fact is that the
defence of ‘in the public interest’, following the above reasoning, can be
advanced when intruding into the private lives of individuals. The News of the
World interviewee followed this line of reasoning:

What passes through my mind all the time is that in society some years ago, before
the mass media came on the scene, people knew what their neighbours were doing,
they knew what they got up to, and it was probably a more healthy society than
now, because people are in their little cells and they don’t know what others are
up to. Part of our role is to tell people how people do behave - what the norm is,
what abnormal is.

A leading figure from the moral pressure group Media Watch, formerly the
National Viewers’ and Listeners’ Association, offered a similar perspective to
the above, although there can be little doubt that its members would take
little pleasure in reading some of the more salacious stories offered by the
News of the World (see Tracey and Morrison, 1979).

We are a community of people who are concerned about broadcasting standards
and the influence that has on society as a whole. So one could say that our interest
is not being served by the majority of contemporary programming which conveys
a very immoral lifestyle, which we suggest is undermining the cohesion and well-
being of society.

In terms of privacy, this moral approach to what are often seen as merely tech-
nical questions provides a framework for enquiry that does not easily separate
off the private from the public. The idea of public interest is extended to include
private behaviour, For example, the representative from Media Watch was asked
if it would be right for the media to enquire into the private life of the Director
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General of the BBC. He replied: ‘Yes, I think that is a legitimate course of
enquiry. I think in terms of public interest the phrase "right to know” is an
important qualification.’ The question is, however, right to know what? ‘I think
in that particular case you do have a right to know because you can’t separate
your private life from your public life.’ In other words, morality lies at the core
of society, and it is the core of an individual — the two come together in an indi-
visible whole.

A problem of definition

The interviewee from Presswise, an NGO press watchdog, argued that the lack of
definition as to the meaning of public interest was for ‘a very good reason’.
Namely, he considered that it suited newspaper editors to have some looseness
attached to the term so that it could readily be brought into play as a justifica-
tion for intrusion:

This is quite deliberate. As a newspaper editor. . . if I had the opportunity of defin-
ing and redefining public interest in the way that justifies anything that I publish
then I am going to do so because my job is to justify anything that is published
which is going to sell newspapers.

It is a cynical but perhaps not unreasonable view given the behaviour of some of
the English tabloid press. However, this is not to overlook the fact that genuine
difficulties do exist in coming to a definition of public interest, in a not too dis-
similar way to defining ‘national interest’. Often, what is mooted as being in the
national interest is value laden and as often as not dependent upon political
position and structural location. It is deeply ideological. It assumes a consensus
view, where no consensus may exist.

Frequently in the interviews, both with media personnel and the public, the
term ‘community of interest’ would also be substituted for public interest. But
here one can see the complexity and confusion by the use of interchangeable
terms. Although, in recent philosophy, the idea of ‘moral community’ (see, for
example, Rorty, 1989, or Scruton, 1984) to resolve problems of ethical absolutes
may do the work attributed to it, it is far from clear that such communities,
especially in the developed West, empirically exist. What, in other words, are
we referring to by appeal to a community of interests?

The whole question of public interest was taken up from a BBC radio man-
agement interviewee. He compared the vagueness of the term to that of national
interest:

I think national interest is now a ludicrous concept. National interest these days
can mean whatever the government wants it to mean. Public interest, by the
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same token, could easily mean whatever the editor of a newspaper wants it to

mean. I'm taking public here to mean a collection of individuals, and you would

say - in general in the public interest. The problem with national interest is that

many things are brought to light, which in the short term are certainly not in -
the national interest. Anything that involves the Foreign Secretary being corrupt

etc. . . . is it all hugely in the national interest to reveal that just before they go

to a summit meeting? It’s very, very complex indeed.

The point he is making is that something might ostensibly be in the public
interest, in that the public could with reason have an expectation to know
about something, but the consequences of releasing information has of itself
an adverse effect on the public. Therefore, in a functional sense, it is not unequi-
vocally in the public interest. One might counter-claim, however, that it would
be in the public interest to know, since such a release demonstrates a commit-
ment to open government, no matter what the short-term consequences, and
hence serves the purpose of the higher order ideal of the right of inspection of
public figures as part of due liberal democratic process.

News values and taste and decency

News values, following the now classic explication of Galtung and Ruge (1965)
in the area of foreign news, are basically those topics, issues and concerns
which the public are interested in, and not in principle tied to that which is in
the public interest. In terms of simple logic then that which the public is inter-
ested in forms news value, but not all news values are in the public interest and
that which is in the public interest, whilst perhaps having news value attached
to it, is not necessarily material which the public is interested in.

In short, a news value is a defence for popularity, but not, as such, a defence
for the intrusion of privacy. Yet, it was obvious from the interviews with
journalists, and indeed, some regulators, that some news stories possessed such
high-level news values, namely the dramatic, that they came to possess attri-
butes of being in the public interest, rather than something that the public
would merely be interested in.

A particular case in point that arose in the course of the research was the
collapse of a dance floor at a wedding party in Jerusalem. Guests, happy and
dancing one moment, and plunging to their deaths the next, were caught by
the camcorder of a fellow guest, and shown on all channels in the news. Here
is an official from the ITC speaking:

Well, I suppose the public interest there works on a number of levels. One is that
the public would have an interest in the scale of the loss of life and why, at the
point which the story was first carried, because it subsequently was revealed to be
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the fault of inadequate building. You haven’t got that degree of justification, just in
terms of the scale and unusualness and tragic juxtaposition of people at the height
of the happiest occasion falling prey to who knew what. But that’s why I think it is
worth testing and asking broadcasters who showed that material what they
thought it gave, the minute those pictures came in, in a very competitive broad-
casting world now. The temptation gets even bigger to just put those pictures to air.

This shows a belief that the pictures were in the public interest based on the
interest to viewers in ‘the scale of loss of life’. But then an awareness enters
that such arguing looks more like the defence of a news value, along with recog-
nition that in an increasingly competitive broadcasting world the pressure to
use attention-seeking devices, such as showing the dramatic, are likely to be
high. Indeed, when analysed, the suggestion that the broadcasting of footage
of the dance floor collapse was in the public interest, based on the reasoning
that such material offered a lesson in what can happen as a result of ‘jerry-
building’, is,vq;ﬂ:lgplt to sustain. This was not Britain, though; it was Israel.
Unless the argument is put forward that it is in the public interest for people
to realize that if buildings are constructed badly there is a danger that they
will collapse and kill people, it is hard to say where the defence of public interest
enters. This is something that people need to know, certainly, but probably not
something that people are particularly unaware of. To know the construction
practices of the UK could reasonably be held to be in the public interest, but it
is unlikely that many people would agree that knowing about the construction
practices of Israel, or any other country, is of equal importance to them.

What we can say here is that it is difficult at times to separate what the
public is interested in from that which is in the public interest, in an operational
sense for those working in news rooms, when the drama presented is of such
intensity that it gives the appearance of importance to humanity, when really
it is little more than the observation of tragedy. A BBC programme-maker,
who had used the footage, said:

I think the view throughout the media was that it was worth showing, and I think
we would defend ourselves by saying it was in the public interest because there was
something clearly wrong with this building and it may be a much wider spread
issue. However, we may be kidding ourselves in that because it was hugely dramatic
and it would have been very difficult not to use it.

The suggestion that it ‘would have been very difficult not to use it’ can be taken
to refer to the competitive nature of the industry, but is really a reference to a set
of occupational norms that sees news in a particular way, the unusual or out of
the ordinary. The fact is, however, that more such footage is now available than
ever before. Any air-show crash is now likely to be caught by camcorder from
those watching the acrobatic displays. As the same BBC interviewee commented
when attempting to define the term ‘in the public interest”:
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I think it would be rather difficult to define. I think that’s the problem because the
goal posts move all the time and the reason we are discussing the collapse of the
floor is that firstly, the chance of anyone filming that fifteen years ago are pretty
slight . . . The technology allows you very often to get stuff that you wouldn't
have before, so there are more decisions to make,

To view people falling to their death without the defence of such images being
in the public interest is clearly a wrongful intrusion of privacy, and of question-
able taste. Indeed, at times it is difficult to distinguish where the wrongful intru-
sion of privacy becomes enmeshed with questions of taste and decency.

Some way into the research, the September 11 attack on the WTC Twin
Towers occurred. The opportunity presented by this tragedy was used to explore
a whole range of questions relating to privacy and public interest. In the survey
stage of the study, a minority, 20 percent of the sample, considered that the
media coverage of September 11 had contained items which they felt were not
in the public interest. Among these, leaving aside the catch-all category of
‘other types of coverage’, the most often-mentioned specific element of cover-
age felt to be inappropriate was ‘pictures of people jumping out of the build-
ings’, closely followed by ‘phone calls from the victims to their families’. We
do not know from the survey itself precisely why such images were not in the
public interest, only that they were considered not to be. The focus groups, how-
ever, do shed some light on this.

Two of the focus groups for the study were, by chance, scheduled for
12 September. We specifically asked whether the falling bodies of those jumping
from the Twin Towers should have been shown. A range of responses was given
by one of the London groups* of African-Caribbean women aged 50-60.

Yes it could be shown because it shows the horror of the situation.

Unlike the other pictures (people running from the scene) these people are faceless,
but it’s still an intrusion on that person’s privacy, but I don’t see it a problem in
that respect.

I think it’s painting the horror isn’t it. I just think oh my God, it’s a good job you
can’t see their faces because you can imagine if their families were watching.

We then asked if to capture the full horror of the event it might have been
permissible ‘to show more close ups’. The response was:

No that wouldn't have been right at all, that would have been totally unnecessary
because it’s bad enough that you see this happening, but to actually have this
picture of their faces as these people are dying, there is no need for that.

The conclusion to be drawn was that although privacy had been intruded upon,
showing people falling or jumping from the stricken building was justifiable:
it had a purpose, namely to convey the full dimensions of the drama taking
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place, but, one must add, not in the sense of dramatic effect of the Israeli
pictures of wedding guests plunging to their deaths. Showing close-up pictures
so that those falling to their death were capable of being recognized, would, as
far as this group were concerned, not merely amplify the intrusion of privacy,
but would turn intrusion from the acceptable into the unacceptable, since to
do so was in bad taste: I think looking at the faces close-up when we've already
got pictures like that I think we’re coming into decency really.” We pressed the
point by asking whether this was a matter of privacy or taste and decency. The
response was: ‘I think both.’ Others agreed: ‘Yes, privacy and decency, I think
both, yes.’

The relaying of the last-minute mobile phone messages from those on the
doomed hijacked aircraft came in for similar consideration. In the London male
3040 group, one member set out the situation and the possible media dilemma
very concisely: ‘If you can identify individuals then that shouldn’t be published,
but as an illustration it certainly brings home the horror of the situation.’

The voice left on the answerphone was not an unidentified individual, but
had a name attached and often a biography. These were real people, not unseen
people trapped in aircraft or bodies falling from a building, that ‘stood in’, so to
speak, for the horror of what was happening to all the victims. We must also ask,
would the person on the aircraft have granted permission for their last words to
be made public?

For the London African-Caribbean women this relaying of such messages
also appeared to be in poor taste, but they also raised the issue of emotional
competence to give rights to publication. One woman pointed out that the
interviewee must have sought the interview herself:

It was her son. Her son rang her [from the doomed aircraft} . . . When you are in
a situation like that maybe you are not thinking straight, but if the person con-
sented . . . I think that’s fine. [. . .] She obviously relayed that [phone message]
to someone and told them what it was about - that’s the assumption I am
making, she had a choice. [ don't know.

This is not an easy question to resolve, clearly shown by her agreement that
the mother had a choice and so it was correct to broadcast the interview and
message, but then she adds ‘I don’t know’. The difficulty is what, in the context
of receiving a phone call from a son who is about to die, does choice mean?
Choice suggests a rational decision-making process. Some members of this
group called into question whether in such a situation the person granting an
interview or releasing information could be said to be sufficiently in control of
their emotions for it to be said that consent had genuinely been given:

They {journalists] are sort of getting you at the moment when you are not thinking
straight, they are catching you when you're at your very lowest ebb and sometimes
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you just want to talk and maybe months after this she might be thinking, ‘Oh my
God, why did I everdo that . . .

We talk about not intruding into private grief, and this is, on that score, if
not on other counts, an intrusion of privacy. Yet, consent alters that, although
it is not clear what consent actually means in such an anguished situation.
The feeling gained was that the broadcasting of such messages involved ques-
tions of taste and decency as much as it did the intrusion of privacy. Indeed,
as in the instance of privacy interacting with news values, here we have privacy
intermeshed with taste and decency.

The defence of ‘in the public interest’ for the intrusion of privacy in the
context of September 11 can be raised in two ways. First, this was a news event
that was in the interest of all to know about. It offered repercussions of major
importance and, therefore, it was essential to get the story across in the fullest
possible manner as to what had happened, and to some extent this was achieved
by homing in on individuals caught up in the tragedy. But then, as we have
seen, the question arises of how much information of a personalized nature
was required to substantively tell the story.

The second argument for it being in the ‘public interest’ to intrude into the
private moment before death is the overtly propagandist one of fuelling anger at
those who committed the atrocity. Here we move into a situation where the
media are not simply conduits of what we might term news as events, but
news as propaganda, at least in a functional if not intentional sense. Raising
the temperature of anger by showing private moments, one can assume, reason-
ably enough, to have assisted in the Bush administration’s militarization of
politics. But not all within America agreed to such a development. Thus if one
was against such militarization then to amplify anger by such broadcasting
would not be seen to be in the public interest, and vice versa. Public interest
and national interest here become coterminous, yet, as stated earlier, this pre-
sents problems of deciding what is in the national interest as indeed it does
for determining what might be in the public interest. Both take as given, as
does community of interest, that there is an empirical state of absolute agree-
ment of what ‘interest’ is taken to be. The whole point of raising this question
is to show that it is difficult, when referring to public interest, to assess just
what interest and whose interest is being referred to.

Privacy

Modern complex societies can rightfully be referred to as surveillance societies,
from the collection of visual images of individuals, to the electronic storage of
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data on the individual, especially financial data. Although the focus groups had
some reservations, especially relating to the collection of financial data without
an individual’s permission, surveillance, if it led to increased personal security,
was by and large welcomed. In the survey stage, 90 percent of the survey
sample agreed that ‘security cameras in public places are a good idea’ and 78 per-
cent agreed that ‘it is a good idea for everyone in the country to have identity
cards’. The idea of privacy has changed over time. The nature of intimacy has
also changed, even, by the accounts given us, in the recent past (see Giddens,
1991, 1992).

What became clear was that privacy was not an absolute right, but some-
thing one had a right to as a dependent of occupied space. Thus it seemed,
rather than talk about rights to privacy, it was more fruitful to talk about expec-
tations of privacy in terms of degrees of self-monitoring that varied as a con-
sequence of types of inhabited space. To self-monitor is to be aware of the self
as actor (see Goffman, 1959) and it became quite clear that the group members
considered that as actors they had a duty of care when their behaviour was open
to the gaze of others. In the home, for example, the degree of self-monitoring
was at a minimum, whereas in public space self-monitoring was high. We distin-
guished, therefore, three types of space: closed public space, restricted public space
and open public space.

The first, closed public space, was that bounded by the home, and in that
sense not public at all under most circumstances. The second, restricted public
space included the neighbourhood where they lived, the office or workspace
and areas such as secluded beaches or sheltered picnic spots. The third, open
public space, included town centres, shopping precincts and exposed beaches.

The expectation of intrusion was inversely related to the degree of open-
ness. Thus there was an absolute expectation that individuals’ activities or
‘performances’ in the home would not be open to inspection by others, through
to open public space where a similar firm expectation existed that performance
would be open to inspection. This division of space into expectations of surveil-
lance must, as it relates to the intrusion of privacy, take into account people’s
expectations of publication, or rather, the nature of publication. Being captured
in open public space by CCTV cameras was of no concern whatsoever - it was
closed and not open publication. Nor did being caught in open public space
by a television camera or photographer matter provided one did not have an
individual biographical presence: being on camera as a tiny part of a crowd
was of no concern, but being an identifiable face in the crowd was.
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Defining the public interest

Professional guidelines for journalists and regulators single out the public
interest as justification for intruding into privacy, but no rigorous definition is
provided, merely areas of operation where public interest might be considered
to rest. Throughout the research, in interviews with media personnel and regu-
lators, in the focus groups and the national survey results, it was clear that a
clear and generally shared definition of the term ‘public interest’ does not
exist. Nevertheless, there were clear ways in which the principles involved
were seen to work in practice.

In both the focus groups and the survey, we asked people to describe in
their own words what they understood by the term ‘the public interest’. Over
90 percent of the survey sample offered definitions of the term, demonstrating
that the broad term at least is recognized, even if it is not necessarily clearly
articulated.

The 900-plus verbatim replies were inspected and content-analysed into
broad categories. The categorization focused upon the underlying rationale of
the definitions given by the sample, and up to two different categories were
coded for each. There was no clear shared majority definition to be found in
the sample’s definitions. Rather, there were disparate categories of themes,
shown in Tables 1 and 2, together with examples of each category.

The largest propostion of the replies (34% of the sample) fell into the cate-
gory we have called ‘public rights’. A defining feature of this category is the
use of ‘imperative’ terms — needs, rights, should, and so on - used in support of
the principle of public, democratic rights to information.

The next largest category of definitions — ‘public effects” — centres around
the issue of effects and impacts. Essentially, the argument is that large-scale
effects on the public at large are a priori a matter of concern.

A second grouping of replies (Table 2b) illustrates clear confusion for some
people between the more abstract concept of the public interest as a form of
public good and the specific interests of members of the public, either en
masse or as individuals. These replies hinge around public interest being defined
by the opinions and interests of the media consumer, rather than taking the
more abstract form demonstrated by the replies in Table 2a. Within this broad
grouping of interest-led definitions are three distinct divisions into the public,
personal and community levels.

A further set of definitions (Table 2c) again reflects a different style of under-
standing of the public interest concept. These are basically formulated as obser-
vations of media practice, rather than reflections upon what form the ideal
might take. Two of the categories are unreservedly critical: the media intrude
for the ‘wrong’ reasons (unwarranted intrusion); and ‘public interest’ is simply
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Table 2a Public interest definitions given by survey

Sometimes the media argue that intrusions into privacy are justified because they are in the
public interest. What do you understand by this term —"the public interest’?

Category Examples of verbatim replies
Public rights It's information that the public has the right to know.
34%

Something going on needs to be brought to the public’s notice.

Government officials should be accountable for their mistakes — the
public should be aware of this. There are certain issues that the public
should be made aware of — this is what ‘public interest’ means.

That it’s important for people to know about what’s going on in the
world and for them to make informed decisions and opinions.
To make things common knowledge.

Public effects Issues that affect ordinary people directly.

28% Something affecting others rather than just that person.

If it's important to other people and it is likely to affect or harm other
people.

If it would affect you as a member of the public; like war, disasters or
floods.

Where the issue has a direct effect on people’s lives.
National interest  If it’s to do with the security of the country — deviousness by politicians
3% — that sort of thing.

Something basically important — in the national interest or the people
at large.

General public as a whole, all 60 million of us.
In case of danger to the public or the country and national security.

What it means is security of the country. If [popular singer] is wearing
pink knickers that's not important to the country, but if she was a spy,
that is in public interest, national security.

a convenient cover term used by the media for the media simply doing whatever
they want (media excuse).

A third subset of these replies (warranted intrusion) show that media intru-
sion can be part of the public interest, though again defining the concept more
by actions rather than principles.

What these verbatim definitions clearly show is the lack of a common,
shared definitional base for the term ‘public interest’. This conclusion is re-
inforced by considering the fact that this question was preceded by others
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Table 2b Public interest definitions given by survey

Sometimes the media arque that intrusions into privacy are justified because they are in the
public interest. What do you understand by this term ~ ‘the public interest’?

Category Examples of verbatim replies

Interests of the Some news like war news and New York towers information is
public interesting. Good for people to know and we can discuss it with
15% friends.

Things that the public would be interested in hearing about,
celebrities’ and politicians’ private lives.

Anything the public would be interested in reading about.

Kind of what people are interested in reading about, what people
want to see or read.

Giving the public what they want.

Personal interests  [Public interest] is not easy to define, some subjects may be of interest
7% to some members of the public and others may be not.

Something that is going to interest you or benefit you.

Only way would be a paedophile situation because that would affect
me, it would be in my interest to know as | have children.

If it doesn‘t affect us we don’t need to know.
If it’s going to affect you.
Local/community Nowadays people often don’t know their neighbour, so they need to

interest know what is going on in their neighbourhood to protect themselves.
2% The local papers, news etc. does this, this is ‘public interest’,

Relevant to particular sections of society.
If there is a local crime or paedophile in the area, anything like that.
What is happening within your local area.

The people in the community should know what's going on if it affects
them.

which did raise the general issues of public interest — these replies were not given
in vacuo.

Nevertheless, in deciding whether or not the media had a right to intrude
upon privacy, notions came to the fore that do approximate to what regulators
mean by public interest. Both in the focus groups and the survey, the idea of the
generalized self is there, as also is the idea that for something to be in the public
interest it has to involve the well-being of a collection of people. In short, the
importance of collective well-being outstripped any expectations on the part
of an individual, organization or agency that their lives or performances were

Downloaded from http:/jou.sagepub.com at Goldsmiths College Library on August 1, 2007
© 2007 SAGE P mﬂ?om ‘MMW?WU“M%MG

57

MOD100050612



58

For Distribution to CPs

Journalism 8(1)

Table 2¢ Public interest definitions given by survey

Sometimes the media arque that intrusions into privacy are justified because they are in the
public interest. What do you understand by this term - ‘the public interest"?

Category Examples of verbatim replies

Unwarranted Just like to be nosy. Not always in public interest. Good reporting
intrusion shouldn’t be intrusive.

16%

I think they want to be nosy ~ delve into people’s private lives.

Anything you think of, there is anything in public interest. | think due
to public interest, newspapers take advantage to expose privacy of the
person.

Public interest means that some of the things that come out will be
detrimental to the people involved. Sometimes they don’t have the
facts right.

It’s just gossip, and telling people what they think they want to hear.

Media excuse Statement media use to absolve them of all sin. Carte blanche because
12% they say it's public interest.

They are still just trying to sell their newspapers saying it’s public
interest.

Public interest is just a way of broadcasting what media want.
It’s a catch-all term that gives the media carte blanche to do what it

likes.

Public interest is when they get a story and make some money out

of it.
Warranted Anything that people are interested in, particularly in other people’s
intrusion lives, particularly celebrities and such like, just human instinct to be
5% nosy, particularly if it is not good.

If the matter of the subject transcends or supersedes the individual’s
right to privacy.

| think, have a right to know what famous people get up to as people
i.e. children look up to them. The politician found out doing dodgy
deals etc., the public have a right to know.

You know the full character of the person involved, whether they‘re
entirely honest and reliable.

of their concern only. People other than themselves had good reason to know
what they were doing, or had done.

Each group worked through a series of different scenarios designed to
explore which elements contributed to a story being in the public interest,
and, equally important, to determine what methods of intrusion could justifi-
ably be employed by a journalist in pursuit of the story — these ranged from
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National Health Service doctors withholding expensive cancer drugs to the
old, to the case of a school teacher leaking exam questions to pupils in order to
advance his or her career by gaining high pass rates, and another case of a
teacher doing the same because the plipils in their charge had disadvantaged
backgrounds, to a story about a terminally ill television personality who was
on holiday. Each allowed possible ‘trade-offs’ to be explored: for example,
what circumstances and conditions would allow individual rights be subjugated
to the greater good or public benefit?

The responses to the scenarios suggested the idea of social importance as a
defining characteristic of public interest. For intrusion to be justified it had to
expose something that had importance for a collective - it could not be justified
on grounds of personal interest, or even the interests of many if the knowledge
provided did not impact in some collective manner. These scenarios were
followed by asking members of the focus groups directly, ‘What do you under-
stand by the term in the public interest?’ To give a few examples:

Q: Journalists, they actually say, it is in the public interest. What to you does
that phrase mean, if it is ‘in the public interest’?

London, 30—45-year-old men:

Something that belongs to the public we should know about. Is it in the public
interest for someone to say there is 2 bomb heading for London right at this
moment and everyone panics?

London, young women, aged 18-25:

Newspapers treat it as anything basically that we are interested in and we want to
read, but if someone said to me ‘it’s in the public interest’, then I would think
that it is something that helps the public.

Or the public needs to know, like there is a paedophile living next door.

You need to know so that you can protect your kids from it you know, but the fact
that Victoria Beckham bought a new pair of shoes and a matching hand-bag . . .
OK interesting, but it's not very in the public interest to know it, you know. It
isn’t going to make a difference to their life, it's not important.

Yeah, something that makes a difference to the public’s life.
Similar comment was made by the Leeds 50-60-year-old men:

It's such an individual sort of thing. What I might think is the best for the ‘public
interest’ might be different to what you might think. So whatever the paper might
say is going to generate an interest in some people and not others. Which is bound
to be the case. So the public interest must be everything. There must be nothing
that isn't in the public interest. It's very difficult to try and define it isn't it.
I wouldn’t like to try and define it.

It's public benefit or when they say interest, is it a benefit?
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Leeds, 30—45-year-old women:
If it’s going to affect you personally.
Yes, if it’s going to affect everybody.
It's about things that happen to change your life.
Yes, in general.

It's got to affect a good proportion of the population, hasn't it?

Yet, this idea of something that affected people in general took a different turn
when someone entered the casual comment: ‘People wouldn’t read papers if
they weren't curious’.

We then gave the example of a male TV celebrity under police investigation
and asked whether this case was a matter of public interest.

He's a public figure isn’t he because he’s on television?

He's courted the publicity.
But it doesn’t affect us though does it really.
Yes, we're interested in it.

It's not just what affects you, it’s curiosity.

The 18-25-year-old men from Leeds gave similar definitions of ‘the public
interest”:

Not just affecting a single person, a single life.

These examples, as in the survey, show just how elusive the term ‘the public
interest’ can be, or perhaps, more accurately, the confusion that it causes. At
some points the term refers to something that has an impact on large numbers
of people, and equally, at other times it refers to material the public is interested
in. It is undeniable, however, that amidst the statements concerning the nature
of public interest there does rest a sense of public interest referring to matters
that cannot simply be of personal interest, or, where it is of personal interest,
it must also be not only of interest to others, but also in their overall interest.
Equally, a ‘public interest’ story could exist that hardly anyone was personally
interested in, but, nevertheless, the information given was in their interest.
This, however, seems somewhat optimistic when set against news values: it is
difficult to imagine a news organization, at least with any frequency, publishing
material that its readers, viewers or listeners were not interested in, even though
it was in their interest.
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Public and interest

What is evident, both from the survey data and the focus groups, is that some-
thing that affects numbers of people is construed as being sufficiently important
for intrusion, of some degree, to be warranted. This judgement of when privacy
can be intruded upon could justifiably be called public interest. But, equally,
what cannot be avoided is the conclusion that confusion over the term itself
does exist. In light of this, it is our considered opinion that some new term
might be more appropriate in clarifying the defence of intrusion, or at least
form the basis for future discussion.

A new term: soclal importance

The term ‘social importance’ appears to us to capture all that ‘in the public
interest’ refers to without the associated operational difficulties of the latter.
At a stroke, it gets rid of the troublesome referent, the public, and the cognitively
bothersome word, interest. The term ‘social importance’ opens judgement of
intrusion to reason in a way that is not so readily the case with the term ‘in
the public interest’. What, for example, is the social importance of a picture of
a female newsreader sunbathing on a holiday beach? In other words, in what
way can it be said that not to see such a picture, not to possess such ‘knowledge’,
would have repercussions on how we negotiate our lives? Furthermore, the term
‘social importance’ can be scaled for use in survey and other large-scale research
in a way that is not very meaningful to do in the case of public interest. The term
‘the public interest’ has a gravitas attached that makes it too severe a test for
intrusion of privacy - it has little sensitivity. Social importance can be scaled
from very high social importance to very low social importance. Once the
level of social importance is understood, it then follows that the degree of intru-
sion considered to be appropriate is dependent upon that importance; it is
almost arithmetic. The flexibility of the term as an operationalizable concept
means that it can handle the different types of performance expected from
different types of media. The notion can take account of the logic of media per-
formances in a way that the more legalistic concept, the public interest, cannot.

Soclal importance as soclal solidarity

The notion of social importance draws at the empirical level on the ways
that issues of privacy were discussed in the focus groups. To quote from the
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30-45-year-old women in one of the Leeds focus groups discussing public
interest:

If it's going to affect you personally.
Yes, if it's going to affect everybody.
It’s about things that happen to change your life.

It's got to affect a good proportion of the population, hasn't it?

Even where it was mentioned that for something to be in the public interest it
had to affect you personally, it transpired that the personal included the
generalized other, that is, that what was personal to her, because of shared simi-
lar conditions, would be important to others also. The above operates as a distil-
lation of comments, and much confusion was apparent in giving definitions to
the public interest. But the idea of the social was paramount over the individual,
and so also was the idea of importance - ‘things that happen to change your
life’. Yet, things might be of importance that are not of such gravity as to be
life changing, and not all media content is constructed from such material.
Although the idea of social importance as a test for rightfulness of the intru-
sion of privacy was in part generated empirically, especially the term social, the
element of importance was created from ideas of 19th- and early 20th-century
social thought, namely, social solidarity. Central to notions of social solidarity
are values. Social cohesion can only be attained by the common holding to of
agreed values, and that which threatens to undermine the agreed moral frame-
work poses a threat to the continuation of existing social association. Social
solidarity is assured by moral rules, but moral rules are made manifest in acts.
Hence the courts in their sentencing procedures enshrine the moral rules. In
the focus groups, judgements on the right of intrusion and the degree to
which privacy could be intruded upon and by what methods appeared to be
determined by the degree to which they saw behaviour as a threat to social asso-
ciation. These judgements were based on whether or not some act or another
went against cardinal values upon which our society was structured. This was
manifested in a range of examples of wrongdoing — each was in effect graded
in terms of the threat that it posed to social organization, although not
expressed precisely in those terms. Furthermore, the notion of social impor-
tance, drawn from ideas of social solidarity, offers the great benefit over public
interest that it is based on moral judgement and as such offers the possibility
of handling moral outrage in a way that public interest cannot so readily
achieve. This brings the beliefs of others into the fold of intruding into privacy
on the grounds that those beliefs might constitute a threat to social solidarity.
The idea of social importance as a defence for the intrusion of privacy, and
the ability to grade the degree of social importance, cuts away at the specious
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reasoning that is often presented as a justification for intruding into privacy.
It can also handle what we might wish to know, but do not necessarily need
to know. Social solidarity is assisted, to a degree, by the circulation of informa-
tion that gives a feeling of belonging, of attachment to the world of others,
and acting as conversational points between people. The documentation of
the lives of celebrities does just that. However, such documentation would
have to ensure that the degree of intrusion into someone’s private life against
their wishes would be minimal: to establish a public interest for such intrusion
is to suggest importance where no importance seriously exists. The concept of
the public interest is both too clumsy and too grand to capture the operations
of the media, and fails to defend itself by any appeal to what precisely it refers to.

However, given that the term ‘in the public interest’ is well established
and of long use as the operating defence for the intrusion of privacy it would
be foolish of us, in a policy sense, to expect that the term will be replaced and
substituted by the term ‘social importance’. ‘Public interest’ is simply too
entrenched in the journalistic repertoire to be replaced, despite the lack of defi-
nition as to its meaning. We would propose, therefore, based on the research,
that the term ‘social importance’, or rather the idea of social importance,
should be used as a test of public interest. By doing so, much of the confusion
that exists, especially the difference between that which the public is interested
in and what is in the public interest, will disappear.

Notes

1 The study was undertaken in late 2001 and was funded by a consortium of UK
broadcasting and regulatory bodies: the Broadcasting Standards Commission, Inde-
pendent Television Commission and Radio Authority (all three now succeeded by
the single communications regulator Ofcom); the BBC; the Independent Commit-
tee for the Supervision of Standards of Telephone Information Services (ICSTIS);
and the Institute for Public Policy Research (IPPR). A detailed report of the study
findings is given in Morrison and Svennevig (2002).

2 See Appendix for survey details.

3 The Sun and The News of the World are also the two best-selling newspapers in the
UK. They invariably focus on the more salacious aspects of human behaviour.

4  See Appendix for details of the focus groups.
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Technical Appendix
Focus Groups Composition

Place Sex Age  Social Other recruitment criteria
grade

Leeds M 18-25 C1/C2 Asian, TV user

Leeds F 18-25 Ci1/C2 Internet user and/or with multichannel/digital
TV, TV user

Leeds F 3045 C1/C2 Read a daily paper, TV user

Leeds M 50-60 C1/C2 Read a daily paper, TV user

London F 18-24 C1/C2 Internet user and/or with multichannel/digital
TV, TV user

London M 30—45 C1/C2 Read a daily paper, TV user

London F 50-60 C1/C2 Read a daily paper, TV user

London F 50-60 Ci1/C2 African/Caribbean, TV user

Survey Details

A sample of 1049 adults (aged 16+) were interviewed for the study. Fieldwork was
conducted by NOP Research Limited. The survey quota sample was designed to be
representative of adults (aged 16 or older) in mainland Great Britain. A total of 1049
individuals were interviewed in the last 2 weeks of October 2001. The interviews lasted an
average of 29 minutes.
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Tim Crook

Is your source ever really safe?

British Journalism Review
Vol. 14, No. 4, 2003, pages 7-12

Doctor David Kelly told the House of Commons Foreign Affairs Select Committee that
one lesson he had learned was never to talk to journalists. Despite the valiant attempts
by Andrew Gilligan, the BBC and Susan Watts, the confidentiality he had hoped for as
an anonymous, non-attributable source had crumbled. Susan Watts had tried to conceal
the identity of her source from the curiosity and demands of her employer; it is also
likely that the Government, through intelligence voice-pattern analysis of published
quotations and other forms of surveillance, would have had a good idea that Kelly had
been the person voicing criticism to Gilligan and other journalists. The political
violence of the battle between the Government and the BBC forced Kelly to surrender
the confidentiality he had hoped for.

In the Commons committee room, Kelly struggled to throw the politicians off the scent.
Just as the BBC was happy for the Government to be given the impression that
Gilligan’s single source had been in the intelligence services, Dr Kelly was happy for
the politicians to think that he could not have been the source for the ‘sexed up’
charge. He did not want to be unmasked as the person who had produced the name
‘Campbell’ and indicted a personalised culture of propaganda and exaggeration that
politically distorted intelligence in the run-up to war.

This has been a bloody affair for journalism and governance. The ethics of media and
politics have been subjected to a forensic trial never seen before. The Hutton inquiry
has been primarily about issues of right and wrong and not law. Hutton will be
pronouncing on what ought to have been done according to good conscience and morat
standards, rather than what had to be done according to the law.

The British media has also been subjecting itself to an agonising ritual of soul-searching
and bitter recrimination. Andrew Gilligan and the BBC, to their credit, have shown
humility in admitting their mistakes ‘ Gilligan confessed he was not thinking straight
when he admitted to politicians on the Commons’ Foreign Affairs Select committee
that he believed Dr Kelly had been the source for Susan Watts’s Newsnight report.
Their regret has been coloured with the gloom of hindsight. There has been no
rectitude or justice to be won in this wretched affair.

The actions and words of journalists, civil servants and politicians destroyed the self-
esteem of one of the world’s foremost experts on weapons of mass destruction. Dr
Kelly was a vital asset for the United Kingdom. He was trashed, and driven to take his
own life when he was trying to tell the truth about the unreliability of the claim that
Iraq could launch weapons of mass destruction within 45 minutes.

A basic principle in law has been in the background to this affair. Scribbled in a
Downing Street minute when politicians and civil servants scrambled to deal with the
implications of Dr Kelly’s death was the expression ‘duty of care’. Had Government
properly executed its duty of care to Dr Kelly? Had journalism fulfilled its duty of care
to the scientist who had been prepared to speak out and whistle-blow on the misuse of
intelligence? Again, with the benefit of hindsight, could the practice of journalism have
done more to protect Dr Kelly? Is confidentiality so absolute an obligation that
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journalists should not surrender that confidentiality to their editors and proprietors?
And does confidentiality extend beyond the grave?

The codes of journalism appear to be very clear. The UK National Union of Journalists
took the initiative in drawing up a code of ethics in 1936 and it is the bedrock of the
language of the code of practice set down by the Press Complaints Commission. Article
7 of the NUJ rulebook states: ‘A journalist shall protect confidential sources of
information.’ The obligation brooks no qualification. The duty is deontological. In
philosophical terms this means that not protecting the source is always wrong.

The PCC code is also categorical. Article 15 on confidential sources states: ‘Journalists
have a moral obligation to protect confidential sources of information.’ As with the
First Amendment of the U.S. constitution, the confidentiality rule does not explain how
it should be applied in different contexts. Nor does it allow any public interest
exception to its clause on confidentiality. The NUJ code permits transgressions on the
basis of the public interest. This includes ‘preventing the public from being misled by
some statement or action of an individual or organisation’ and ‘exposing hypocritical
behaviour by those holding high office’.

British law on journalists’ sources is teleological or morally consequentialist. In other
words, the absolute rule is compromised, and as a result journalism is vulnerable to the
attentions of the judicial balancing exercise. Section 10 of the 1981 Contempt of Court
Act states: ‘No court may require a person to disclose, nor is any person guilty of
contempt of court for refusing to disclose, the source of information contained in a
publication for which he is responsible unless it is established to the satisfaction of the
court that it is necessary in the interests of justice or national security or for the
prevention of disorder or crime.’

The Guardian’s then editor Peter Preston paid a heavy price for thinking in 1984 that
this would be legal protection for the story his paper had published on the arrival of
Cruise missiles at Greenham Common. The source had been civil servant Sarah Tisdall,
who had anonymously leaked a document. The codes did not provide specific guidance
on the obligation to unknown sources for sensitive documents. But British journalism
learned a horrible lesson.

Avoiding the martyrs

In post-industrial capitalist societies the judiciary enforcing the will of the executive
tends to avoid making martyrs out of journalists and editors, and will attempt to
‘sequestrate the assets’ of the employing media corporation. This takes the decision of
protecting sources out of the hands of the journalists and into the control of business
managers and directors. Decisions will be based on the grounds of commercial reality
rather than journalistic principle. The hyper and postmodernist state controls
journalism economically through debt and market economic forces. The penalties for
journalists through the ages have moved from tongue removal, branding, nose and ear
slitting, hanging, and imprisonment to the economic and social annihilation of financial
disablement and unemployment.

There is no need to lose the moral high ground by forcing journalists to pack their
toothbrushes and enjoy the hospitality of prison board and lodgings. The State realised
its mistake in 1963 when the Daily Mail’s Brendan Mulholland received six months and
the Daily Sketch’s Reg Foster four months for refusing to disclose sources to the
Radcliffe Inquiry into the Vassall sex and spy scandal. A rather tawdry affair was
immediately transformed into a crusade for press freedom and journalistic martyrdom.
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To discourage whistle-blowers the State has only to demonstrate that journalistic
confidentiality is a worthless pledge made to those tempted to inform. This is why
public servants who speak out have to be exposed, humiliated and jailed. The Appeal
Court ordered The Guardian to give up Sarah Tisdall’s document or be sequestrated,
and Sarah went to prison. Former MI5 officer David Shayler had to be jailed. Everything
was done to embarrass and legally and financially harass the journalists who dealt with
him. A secret court order was obtained to discover all the telephone calls and credit
card transactions made by Steve Panter of the Manchester Evening News when he
investigated the failure to prosecute the prime suspect for the IRA’s destruction of
Manchester’s city centre.

The pattern of law-making in relation to journalists’ sources has served only to weaken
the reputation and integrity of journalism. Journalists are entitled to some protection
against police powers of search and seizure, but this is severely limited. Under the
Police and Criminal Evidence Act 1984, ‘excluded material’ includes ‘journalistic
material acquired or created for the purposes of journalism’. Excluded material is
information and writing (notebooks or computerised information) that is held in
confidence. Journalistic material not held in confidence is also protected in that the
police have to use a special procedure to obtain it. But in practice, circuit judges more
often than not give the police permission to seize such material through a court
application. Most photographic and film material acquired through reporting requires
special procedure if the police wish to seize it.

But the police more often than not override these shields when investigating any kind
of crime; not just the serious and dramatic criminal offences of murder, terrorism and
espionage. (The Terrorism Act 2000 and Anti-Terrorism, Crime and Security Act 2001
have created new offences of ‘withholding information on suspected terrorist
offences’. Journalists face prosecution if, during the course of their work, there is a
failure to report the discovery of information about terrorism that might be of material
assistance to the police.)

The Data Protection Acts 1988 and 1998 serve only to control journalists who set up
and maintain structured systems of storing personal information about people. The
exemptions for journalistic purposes are not absolute * they are not exempt from the
requirement to register or give notification if they operate personal data systems. For
the everyday reporter this is a bureaucratic and cumbersome law that most journalists
can avoid only by not setting up or maintaining huge filing systems on individuals.

The Official Secrets Act 1989 was designed to stop ‘crown servants’ from disclosing to
journalists classified and sensitive information. There is no public interest defence for
them and the British judiciary was not prepared to create one for David Shayler in the
light of the Human Rights Act.

Journalists are an irrelevance if the State can terrify its employees into remaining
silent. Journalists can be prosecuted only if they try to publish information they know
to be damaging to national security and other sensitive categories of information. It is
clear that the State is much more likely to prosecute civil servants, police officers and
spies rather than journalists, because there is a greater likelihood of obtaining a
conviction.

The civil law on confidentiality is frequently used to prevent publication based on
leaked documents and information from whistle-blowers. A public interest defence
should be possible to defeat injunctions based on confidentiality, but jour