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MEDIA OWNERSHIP RULES -  DETERMINING WHO ’GONTROLS' MEDIA ENTlflES

My. submission of 11 July suggested clarifying tho definltidn'of ‘control’ iri three • 
ways (recommendations A, B arid C.belpy/). You asked for some fyrther .exp.lpratiori 
of the practical innplicatiohs; ■ - •

I have tried to identify thfe effect that each change rhight have. I have also . . 
sumtfiarised the opinion^of the ITCand the Radio Authority; Their yiews on the 
iriatter. are divergen.L My recommendations, however, remain: unchanged.

Recommendation‘A' . . . -  . ,

"There c o u ld  be a p resu m p tio n  o f  de fa c to  c o n tro l in re la tio n  to  a n y  h o ld in g  o f  2 0 %  o r  

.. m o re  o f  shares d r  v o tin g  rights (th e  p o in t  a t  w hich  th e  O F T  ta k e  an  in te re s t in  such  

■ m atte(;s) o r  3 0 %  (th e  p o in t  the  R adio A u th o rity .c u rre n tly  use as a tr ig g e r). O n e .w a y  o f  

im p le rh e n tin g  th is  a p p ro a ch  (w h ich  has a c lose p re c e d e n t in  th e  B roadcasting  A c t  

1 9 9 6 )  w o u ld  be f o r  the  leg is la tio n  to state th a t  O F C O M  is to  be  re g a rd e d  as fa ilin g  to  

discharge th e ir  d u ty  i f  th e y  g ra n t (o r  do  n o t re vo k e ) a licence  w ith o u t  b e ing  p ro v id e d  

w ith  in fo rm a tio n  w h ich  satisfies th e m  th a t  a de fa c to  c o n tro l s itu a tio n  has n o t  arisen.

■ . ^  . 
W e re c o m m e n d  th e  'tr ig g e r'is  s e t a t  2Q % , consis ten t w ith  th e  a p p lic a tio n  o f  th e  2 0 /2 0  

cross-m ed ia  ow nersh ip  ru le ."

Practical example of effect' .

If, for instance, a political organisation were to have a. 2-1% stake in a company . 
acquiring a local radio licence, and the station in question put out content produced 
by a separate subsidiary of the same political organisation:

• Under the ITC's existing approach, the licence would not be deemed to be 
controlled by the political body unless there was a clear structural 

■ relationship (for example on the board of directors).
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. • With the proposed change, OFGOM would always have.to look at the nature 
. of such a stake, arid its relationship to the content of the station, not just •

• ; - the board of directors, to satisfy thenriselves that no control existed;... • . ■

■ITC view .• ; . .

Focussing specifically On shareholdings might detract attention.fpom other, more .,
' subtle nteans of control... .. ' .• ' ■ ■, ■ ■.

-There could be perverse effects -  investors might,.in an.effortto prove they held no 
control over a-.licerice. relinquish thesort-of influence they could be perfectly . . '
entitled to as minority shareholders. - ■ . • . • . '

Radio Authority view. • ' ' ' — • . • . ■

The burden of proof would lie with OFCDM, not investor  ̂ The Radio Authority. ' 
operates isimilar poliQ̂  at present, arid it has not^detefred investors,-but rather • .
inspired them to make sure that companies are properly arid clearly structured, so 
that control is riot dmurky î sue. Other forms of influence can still be scrutinised ■ 
.{see recdmrnendation B): ' ' ■ . . . . ; .

. Recorrimendation .*B' ‘ • • . . - . . .

" O F C O M  c o u ld  b e  req u ired  to  issue g u id an ce  as to  w hen  th e y  w o u ld  b e  lik e ly  to  

c o n s id er t h a t  a d e  fa c to  c o n tro l s itu a tio n  e x is te d -(a lo n g  th e  lines o f  th e  g u id an c e  

p re s e n t ly  p ro v id e d  b y  th e  Radio A u th o r ity ) :  -There m a y  be a case f o r  say ing  th a t  this  

a lo n e  c o u ld  b e  eno u g h  to  secure, ^  rigorous a p p ro a ch  to  th e  de  fa c to  te s t, in  th ^ t  

.Q F C O M 's  g e n e ra l in te rp re ta tio n  a n d  a p p lica tio n  o f  th e  tes t w o u ld  b e  o p e n - to  

s c ru tin y ."  ' . - ’ • . . ’ ’ ■ ’

Practical example of effect

The Radio Authority's existing guidelines on de fa c to  control list the sort of factors 
that they will take into account. Tifese include not only shareholdings, board 
structure and voting rights, but also funding arrangements, sources of 
programming, and the arrangements for senior appointments.

The Authority makes clear that these are not the only issues they will investigate, 
and that they are not 'weighted' in any way. The effect, however, is to forewarn 
companies of the rigourous approach that will be taken, so there are no 
misapprehensions.

ITC view .

The list of factors could never be exhaustive, and would therefore have to be 
continually updated as new 'tricks' came to light, creating uncertainty.
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■ Radio Authority view ■ . . . . . . . .  . .. . . • •. . . • .

. It could easily be made clear that such guidance would not be exhaustive, but only a 
..set of principles, to be reviewed in the.light of experience. Guidance would • 
demystify OFCOM's judgernents on control by making clear the grounds on which 
they were made without compromising commercial confidentiality. '.. . . ' . ’ •

Recommendation‘C' . . . ■ . . .

“W e  c o u ld  a m en d  th e  d efin ition  o f  d e  f a c to  c o n tro l so as  to  m e e t  th e  concerns  arising  

f r o m  th e  le g a l adv ice  a p p a re n tly  g iven  to  th e  lT C in  re la t io n  to  th e  S ky case; th a t  '.he 

w ill b e  a b le ' [to control the corripatiyj m eans 'h e  w il l  a lw a y s  be  a b le '. Such an  

.a m e n d m e n t c o u ld  m a k e  i t c le a r  th a t  a d e  fa c to  c q n irp l-s itu a tio n  arises w h e r e j t  can ', 
■reasonably b e  e x p e c te d  th a t  the  a lle g e d  c o n tro lle r  c an  n o rm a tly  ach ieve  th e  re s u lt  

w h e n  h e \

, Practical example of effect - . • - • . . . • . ...

To ensure, for instance, tRat Sky are considered to be controlled by News • ' . 
CorppfatiOn. If they were not (as at present) Sky and News Corporation could ' 
separately acquire local media assets that put together would transgress our rules.

The concept is by no means lirpited to, or aimed at Sky, however. It aftenipty to 
prevent any scenario where a company can appoirit senior staff, sell advertising for 
and provide programming to a broadcaster, yet not be deemed to 'control' it . 
because, not all Board decisioris have gone their.way. . . .... •

ITC view •’ ■ . ' T . ,  .". ; ■

Agree there is some advantage in tweaking the definition .

Radio Authority view .T

Also agree. ■

There is some debate over the precise wording of the necessary amendment, but 
that is a matter for Parliamentary Counsel.

AlexTowers
Media Ownership Officer
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