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Report on public interest test

Section 1

Summary
Introduction

1.1 On 3 November 2010 News Corporation ("News Corp") notified the European
Commission of its intention to acquire the shares in British Sky Broadcasting Group
plc ('Sk/) it does not already own (throughout the report we refer to this as the.proposed acquisition" or "the transaction"). This would increase its holding frorn
approximately 39.1% to 100%.

1.2 On 4 November the Secretary of State for Business, Innovation and Skills issued a
European intervention notice in relation to the proposed acquisition. The notice
specified the public interest consideration in section 58 of the Enterprise Act20O2
('the Act') concerned with the sufficiency of plurality of persons with control of media
enterprises. This is:

"the need, in relation to every differcnt audience in the United Kngdom or in a
particular area or locality of the United Kingdom, for there to be a sufficient plurality of
persons with control of the media enterprises seruing that audience". 1

1 .3 He asked Ofcom to investigate and to report to him by 31 December 2010 providing
advice and recommendations on the specified public interest consideration, which
may be relevant to the Secretary of State's decision on whether to refer the case to
the Competition Commission.

1.4 lt is not Ofcom's role to advise on whether concerns are conclusively estabtished but
rather to advise on whether there may be concems such that a fuller second stage
investigation is warranted. ln our advisory role undertaking a first stage assessment
within 40 working days, the threshold to be reached for Ofcom to advise the
Secretary of State that the proposed acquisition may warrant fuller consideration by
the Competition Commission ls fairly low. Ofcom needs to hold a reasonable belief"
on the Oasrs of the evidence available, that the proposed acquisition may operate or
be expected to operate against the public intercsf .

1.5 ln fulfilling this role, we have had particular regard to the significance attached by
Parliament to media plunality to the functioning of a healthy and informed democracy.
The relevant Governrnent minister said in 2003 that "[media] plurality is impoftant for
a healthy and informed demoeratic soeiety. The undedying principle is that it would
be dangerous for any perlson to control too much of the media because of his or her
abilrty to influence opinions and set the politicalagenda".3

1.6 We have undertaken our own analysis and new primary research and taken into
account submissions received fronr a range of stakeholders including:

" 29 eommercial and professional organisations (including News Corp and Sky);

r I academics and industry observers;

' There has only been one previous instance of an intervention notice being issued in relation to this
public interest consideration involving $ky's proposed acquisition of 17.5o/o of ITV (Sky/lT\f)
' Office of Fair Tradinq & Ors v IBA Health Ltd [2004.I EWCA Civ 142 (19 Februarv 2004)3rd
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. 96 direct submissions from individuals; and

. 58,600 individuals via two online campaign groups'

,1.7 We have taken account of the relevant DTI Guidanceo, the Competition

Commission's report on the Sky/lTV caset, and the Court of Appeal's iudgment in the

Sky/lTV case.. We have also ionsidered other relevant regulatory provisions, in

particular, the impartiality requirements under Ofcom's Broadcasting Code'

1.g lt is important to note that whilst a number of parties have suggested to us that the

proposed traniadion may also raise competition concems, we are concerned only

i,vitn tne specific public inierest consideraiion refened to us by the Secretary of State

in his intervention noti"". The effect of the transaction on competition was the subject

of a separate investigation by the European Commission that resulted in the

proposed acquisition being approved under the EU Merger RegulationT'

1 .g In light of the potential issues raised by representations made to us, we have looked

at the public interesft consideration in two ways:

. the ,static' effects of the proposed acquisition - on plurality immediately after the

transaction in terms of range and number of persons controlling media

enterprises including their ability to influence opinions; and

. the ,dynamic' effects of the proposed acquisition - issues that may arise over

time, within a forward view of how plurality may develop'

1.10 ln considering plurality and the need for there to be sufficient plurality' we have

considered th?'range and number of persons having control of media enterprises in

the context oiin"irinility to influence opinions and iontrolthe agendaE,

1.1j In doing so we have had regard to the Government statement during the debate of

the pluiality provisions (see paragraph 1'5 above) and the Secretary of State's

guidance on-1'6g media'puOfic int;rest merger prwisions, which states that the public

interest consideration ?s concemed pimarily with ensuring that confuol of media

enferpnses is not overly concentrated in the hands of a limited number of persons' /f

would be a concem foi any one person to contrcltoo much of the media because of
their ability to influence ofinions and controtthe agenda. This broadcasting and

crcss-medrb public intercst consideration, therefore, is intended to prevent

unacceptable levels of mediaand cross-media dominance and ensurc a minimum

tevel of pluralitYe.

1.12 Ofcom has a wide discretion in relation to the assessment of sufficient plurality'

Following tne Court of Appealdecision in Sky/lTV, what is required is "a qualitative

assessment of the position resulting, or likely to result", from the proposed

a DTI Guidance: the Enterprise Act 2002: Public lnterest Intervention in Media Relevant merger

situations, May 2004
5 Competition bommission Report on the Acquisition by BSkyB.ql." of 17.9o/o of the shares in ITV Plc

9"r't to S..tetary of State (BERR) 14 December 2007,(.Competition Commission')
6 British Sky BroldcartrgEtorpblc v The Competition Cgqmigsr-on and The Secretary of State for

Business Ehterprise anO-Regulitory Reform [20101 EWCA Civ 1('Court of Appeal")
,http,ffi;p;:;lrrrpiolpt"ii-i"r"aiesAction.io?reierence=lPt1ot1767&format=HTML&aged=0&langu

age=EN&gu iLanguage=en
d Lompetilion Cd-mm'ission report, paragraph 5.7 and Court of Appeal paragraph 90 on range and

number.
e DTf Guidance, paragraph7.T
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acquisitionlo. This is inevitably a matter of judgment, which we have exercised with
regard to the considerable importance Parliament has attached to media plurality for
the functioning of a healthy and informed democracy.

1 .13 News Corp argued to us that plurality has increased since Parliament last legislated
in relation to it, the inference being that it must now be more than sufficient such that
the proposed transaction (even if it reduces plurality) cannot be said to operate
against the public interest. On the other hand, many other respondents have argued
that plurality is already insufficient and that the proposed transaction would
exacerbate the problemll.

1.14 When examining the effects of the proposed transaction on the sufficiency of plurality
of persons in control of the media, we adopt the same approach taken by the
Competitionx Gommission in the Sky/lTV iase:

"Whilst recognising that it would not be sufficientfor pturality purposes to rcly on a
single prcvider (for example, the BBC), we do not consider it necessary to take a
view on precisely how many owners would constitute a 'sufficiant' level of pturatity of
persons. Rather, we have looked qualitatively at sufficiency. We have considercd
sufficiency by reference to the cunent levels of plurality, having regard to any
change in pluralt$ fhaf anses as a resu/f of the aquisition."lz

Relevant audiences

1.15 We have defined the relevant audiences as United Kingdom audiences for cross-
media news and current affairs including TV, radio, newspapers and the internet.
This is because:

. News and cunent affairs - news was the main focus of the majority of
representations. In addition, consumers rank news highest in terms of both
personal and social importancel3. Current affairs also plays an important role in
providing consumers with information and analysis and therefore in the
development of public opinion. The various media platforms like newspapers are
not solely devoted to neurs and include comment on current affairs.

. Cross-media - prior to the transaction News Corp provides news and current
affairs in newspapers and online, whilst Sky provides news and current affairs
directly on TV and online, and indirectly over radio as a result of wholesale news
provision to commercia! radio through a contract with lRN. Therefore, other than
online, the proposed transaction would not change the number and range or
ability to influence within each individual platform. The main effect of the
transaction is in relation to cross-media audiences.

. UK-wide audiences - the two parties mainly provide news and current affairs to a
UK-wide audience, with limited provision of news to specific regions or localities.

10 Court of Appeal, paragraph 87
" See for example responses from 38 Degrees, Campaign for Press & Broadcasting Freedom
paragraphs 4.1 to 4.3 and 5.1, NUJ pages 3 and 4, Robert Beveridge page2 and Prof Steven Barnett
gage 6.
^ A typographical enor contained in the version of this report sent to the Secretary of State on 31
December 2010 has been subsequently conected here. The original text was: "When examining the
effects of the proposed transaction on the sufficiency of plurality of persons in control of the media, we
adopt the same approach taken by the Competition and Commission in the Sky/lTV case"
'' Com petition Commissio n, 2007, paragraph 5. 1 5.

" see Figure +
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o No sub-gtoup audiences- there are some variations in news consumption among

age and-socio.economic groups, but we have no substantive evidence

slggesting there are specific concems for suFgroup audience.: W! do not

Oelieve thit any particular sufgroups would be more signiflcantly affected than

the population bi a whole as a result of this proposed acquisition.

Plurality of percons with control of media enterprises

1.16 Ofcom's consideration of plurality takes into account the fact that News Corp already

owns approximately 39i;/o of Siy. However, the proposed acquisition would give it a

1OO% ownership of shares in Sky so that Sky would become a wholly owned

subsidiary of News Corp. Currently, News Corp's stake in Sky, while representing

material influence over'Sky, does not enable News Corp to pass general.and special

resolutions alone given the presence of other shareholders and independent

directors.la

1.17 Full control would allow News Corp to take decisions involving Sky which are in the

exclusive commercial interests of i.lews Corp. ln light of the fact that the proposed

transaction would give News Corp total control of Sky, we consider it would result in

a reduction in the iumber of persons with control of media enterprises and that Sky

would cease to be a distinct media enterprise'

1.1g In addition, we also consider the number and range of views across different media

enterprises in the context of their ability to influence, and the range of views within

media enterPrises,

1.19 This is the approach adopted by the Competition Commission in Sky/lTV where it

termed the foimer external plurality and the latter internal plurality, atthou-gh in that

case the Competition Commission was considering a situation involving Sky's

acquisition of 17.g% shareholding in ITV as compired to 100% in this case.ls

External pluralitv

1.ZO Representations have been made to us that after the proposed transaction there

would be sufficient plurality by reference to the total number and range of media

enterprises availabl.e. However, as set out in paragraphs 1.10 and 1.1 1, we consider

that in assessing sufficient plurality we should look not simply at the number and

range of media Enterprises, but also at their relative ability to influence and inform

public opinion.

1.21 We have looked at ability to influence and inform opinion by reference to a number of

factors since there is no single standard industry measure which can be used

consistently across-media platforms. These are:

t Audience share and reach within individuat platformsl8. Where possible, we

have used recognised industry measures for each media platform to assess the

current situation and the potential effect of the proposed transaction.

to In Sky/lTV, we assumed that News Corp's 39% shareholding gave it a level of control over Sky for

the purposes of including newspapers in our assessment, but we did not have to consider in that

coniext the question of News Corp having full control of Sky'
1s Competition Commission report, paragraph 5'11
t. Ail6;;;nare il tne percentagi of totai consumption accounted for by a specific news provider.

Audience reach is the Jercentage-of tne total audience which is exposed to a specific news provider
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o Analysis of consumers' consumption of news - based on minutes of use by a
typicalconsumer in a day.

. Pimary rcsearch on consumers'claimed use of different media. This new
market research provides us with the only available measure to compare the use
and reach of different news sources across different media, something which is of
particular importance in light of our identification of relevant audiences as cross-
media audiences".

1.22 In considering the effect of the proposed acquisition on the relative positions of News
Corp and Sky within individual platforms, we have looked both at their audience
share and reach.

1.23 Comparison of either audience share or reach across platforms is not simple given
the different ways this information is collected. However, a comparison of reach is
helpful in understanding how many consumers may obtain news from News Corp or
Sky news content today. We have looked at this measure both on a wholesale and
retail basis18. The reaih of News Corp and Sky cannot be added together following
the proposed transaction as there will_be an overlap among consumers who already
i.rse both News Corp and Sky contentle.

Figure 1: Reach across platform (millions of peopte) at wholesale level
I

dn--- -- L _
I

I

x

Radio Press (AlR) Online (monthly)

Source: TV: October2010, BARB, AllAdults (16+1, Radio: eg 2010, MJAR, Att
Adults (16+1, Press; Kantar Media/NRs, all adults (161, anfine: october 2010,
Nrbfsen / UKOM, all 2+. 9ee footnofe 84 forsource detaits. Methodotogies for data
collection differ by industry. Note, radio reach is for all radio tistening, not radio news
listening as RAJAR daes not provide genre breakdowns.

tt This cross-platform metric is a'share of references', derived by determining which media ouilets,
titles or channels consumers refer to when asked about their news and cunent affairs providers
across media platforms. see footnotes 54 and 55 and Annex 1 for more details1l For retail, see Figure 16
'o For more details, see paragrephs 4.11 to 4.38
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1.24 Following representations made to us, we have also reviewed the effect of the
proposed acquisition in terms of minutes of use of news media across platforms'

1.25 This suggests that the proposed acquisition would see News Corp consolidate its

second-piace in terms of news consumption (rising lrom 14o/o to 24o/o including

wholesale news provision). This compares to the BBC, which has news consumption

of 44o/o of minutes and DMGT which is third with 9%. This approach provides a

useful overview of cross-media news usage from a consumers' perspective. Whilst

this assessment is an improvement on a straightforward analysis of availability, it is

still limited: it does not take into account the varying ability of different media to '

influence opinion. This is set out in5'24 to 5'32'

1.26 The results of Ofcom's new market research are summarised below. This research is

based on a measure which takes into account the differential abili$ of attemative

media and media organisations to influence opinion as it shows consumerE'views of
their main sources and all regular sources of news on a cross-media basis.

1.22 The data reproduced at Figure 2 relates to the wholesale provision of news, so it

takes account for example of the provision of TV news by ITN to C4 and by Sky to

Five.

Figure 2 - Effect of the proposed acquisition on news provision to audiences and

anil:ty to influence based on wholesale news provision

Percentage of regular news and current affairs consumers - 960/o of GB population

Reach - all news sources
(% of population)

Groupl
4A%

Share of reference - all news sources
(%)

9C%

8C%

70

ao%

50%

4A%

30%

20%

10%

Source: Ofeom, cross-medra audience research, 201d0' Represenfs 96% of the GB

(excludes Nofthem tretand) adult poputation aged 76+. See Annex 1 fordetails

i.ZB This data suggests that providers of news and current affairs across-media platforms

can be divideJ into four broad groups based on their relative share of references by

congumers":

, The BBC has the largest share, representing 37% of the total references.

zoshare of all sources of news and cunent affairs used regularly (i.e. at least once a week) by adults

in GB, by wholesale news Provider.tt See paragraph 4.43 onwards for full details
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. ITN (providing news via ITV and Channel4), News Corp and Sky news cunently
constitute a second group of providers. Prior to the transaction each of these has
a share of references of around 10%. lt is noteworthy hat, since its launch, Sky
has built its presence in retail and wholesale news provision.

o A third group, made up mainly of the other physical and online newspaper
providers have shares ranging from 5% to 1o/o of references. These include
DMGT, Trinity Minor Group and the Guardian Media Group.

. Finally, a large number and range of other providers represent alurther 11o/o
share in total, but individually, they have a small share of references

1.29 A similar story is apparent for the reach of different news providers - the number of
individuals who use each news provider at least once a week.

1.30 ln terms of reach, the BBC (in the form of TV, ontine or radio) is used by 81% of UK
adults at least once a week. This compares to 40% for lTN, 33% for Sky News and
32o/o for News Corp. The next largest provider in terms of reach is DMGT with 16%
of adults using it as a news provider at least once per weef2.

1.31 The reason why the BBC, ITN and Sky feature so prominently in this data is because
of the continuing importance of TV news as a means of influencing opinion. This also
accounts for the relatively high share of reference qttributed to Sky News despite its
relatively small share of the total television news auOience. The reason for th6
prominence of News Corp is its strong position in newspapers, which makes it the
only non-TV media enterprise with a similar level of influence to the major providers
of TV news.

1.32 The effect of the proposed acquisition is to bring together one of the three main
providers of TV news with the largest provider of newspapers. The effect on the
relevant share of references and reach is indicated by our market research. In
relation to the provision of wholesale news:

r The proposed transaction would result in Sky ceasing to be a distinct media
enterprise, reducing the number of Group 2 providers from three to two in both
share and reach terms. This is particularly marked in wholesale news provision.

. The proposed transaction would be a combination of the second and fourth
largest providers based on our research into share of all references for news
providers. For example, News Corp's potential ability to influence would increase
with the addition of Sky News, increasing its share of references from 12% to
227o. News Corp's reach as a percentage of regular news consumers would
increase from 32o/o to 51o/o.

. This does not suggest News Corp moves from Group 2 to Group 1x in our charts:
it would not be of the same scale as the BBC in share or reach terms after the
proposed transaction. However, it would be larger in relative ability to influence
opinion than both ITN and the Group 3 providers at the wtrolesale level.

22 See Figure 22 and Figure 23 in section 4
^ A typographical enor contained in the version of this report sent to the Secretary of $tate on 31
December 2010 has been subsequently conected here. The original text was: 'This does not suggest
News Corp moves from Group 1 to Group 2 in our charts".
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1.g3 This analysis is based on all news sources measured in the survey (across TV,

newspapers, online and radio) and is based on wholesale news provision not retail'

j.g4 However, a similar picture is displayed when considering all sources of retail news

provision, outlined below, and when considering the main source'" of news at the

ietail level (see Figure 28 and Figure 30 in Section 4). ln both cases, the BBC

continues to be th6 largest provider, while the transaction increases News Corp's
potential abilitY to influence'

Figure 3 - effect of the proposed acquisition on news provision to audiences and

ability to influence based on retail news provision

Percentage of regular news and cunent affairs consumers - 96% of GB population

Reach - all news sources
(% of population)

Share of reference - all news sources
(Yo)

3lvo

70%

50%

509o

30:4

2B%

l0%

0%

Source: Ofcom, cross-media audience research, 201 d4'

1.35 The BBC is the only Group 1 provider in our analysis, a consequence of its scale in

television, radio ani online news. As with all media enterprises, the BBC may have

an institutional view which can shape its editorial decisions. However, the

governance of the BBC is different from other broadcasters in that it has a Royal

Charter that requires it to be'independent in all matters concerning the content of its

output...and in ihe ranagement of its affairs." lts strategic direction is set by the BBC

Trust, which is held publicly accountable for the performance of its role in meeting the

"public interest, particularly the interest of licence fee payers". The Trusl.must also

maintain the independence of the executive, which oversees output' This is

fundamentally difierent from other media enterprises, including News Corp, which

typically have a controlling proprietor.

Internal pluralitv

1.36 For the reasons set out above, we consider that the proposed acquisition by News

Corp, giving it 100% ownership of Sky's shareholding, would reduce the number of

perioris w1h control of media enterprises with Sky ceasing to be a distinct media

enterprise. Although News Corp would have full controlof Sky we have nonetheless

,o Share of all sources of news and cunent affairs used regularly (i.e. at least once a week for all

sources, except for weekly newspapers lmagazines which are defined as at least once a month) by

adults in GB, by retail news provider.
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considered the actual extent of controlthat would be exercised and exercisable by
News Corp. This is in tine with the approach taken by the Court of Appeal2s.

1.37 We have received a number of submissions on how far internal plurality within the
merged group would help in ensuring a range of opinion, and in particular whether
Sky News could be seen to remain an independent voice to News Corp's other news
outlets.

1.38 A number of the submissions received argue that there is a history of intervention in
relation to the News Corp owned newspapers, and that there is no reason why this
should not also occur in other media. News Gorp submit that TV broadcasting has a
different culture from newspa,pers, and that for a combination of a number of reasons
such as editorial policy not being a matter for the board, audience expectations and
the nature of TV news (see further Section 5), the transaction would not jeopardise
the editorial independence of Sky News.

1.39 In light of the conflicting views that have been put to us on this issue and taking
account of the fact that in this case News Corp would acquire full oontrol of Sky, we
do not consider that we can reach the view that internal plurality will ensure sufficient
plurality in the provision of news and cunent affairs as part of a first stage review.

1.40 News Corp's submissions on internal plurality are made in the context of a regulatory
framework which it argues will safeguard against the over-representation of one point
of VieW. In pa?tii0lar News Corp have submitted thdt, in p-ractice, the impaitialitfilles
help to ensure that the owner of a television station could not intervene to require
news items on their own television news service to receive lesser or greater
prominence for political reasons.

1.41 Ofcom's Broadcasting Code requires that 'news in whatever form, must be reported
with due accuracy and presented with due impartialit/. The requirement for.due
impartiality" is not absolute and broadcasters' have a degree of editorial discretion in
the selec'tion of the news agenda. We recognise that the impartiality rules may
contribute as a safeguard against potential influence on the news agenda by media
owners, but they cannot themselves necessarily ensure against it.

1.42 In any event, there is a difference between the Broadcasting Code which provides
the regulator with the ability to intervene on a case by case basis to ensure
impartiality in terms of news presentation and the statutory need for there to be a
sufficient plurality of persons with control of media enterprises. The regulatory
framework, while relevant to the plurality of news and, hence, the statutory public
interest assessment, does not on its own ensure a sufficiency of plurality of news.
This was the position adopted by the Gompetition Commission in SkyllTV.

Multlsourcino and online news orovision

1.43 ln arguing that there would be sufficient plurality following the proposed transaction,
News Corp and Sky have made representations and provided evidence that multi-
sourcing (or the use by consumers of multiple soure€s of news) and the use of online
sources of news have both increased since the Communications Act was introduced
in 2003, which they consider to be significant.

1.44 Although a minority of consumers (180/026) rely on a single media owner, the majority
of consumers draw on a range of sources for news and current affairs. Our research

25 Court of Appeal, paragraph 121

12
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estimates that the average news consumer uses 2.9 news providers in a typical

week. Data from submissions from News Corp puts this higher at 4 sources per

week, but includes localand regional sources as well. The loss of Sky as a distinct

media enterprise would not materially change this average number of news providers

used by individual consumers.

1.45 However, although we believe multi-sourcing to be important, we do notbelieve we

can rely on it to dnsure sufficient plurality. This is because the process of forming
public 6pinion does not just depend on individuals consuming news, and then each

iormingineir own opinion without reference to other consumers. Rather, individuals

consume news, debate and discuss it with others, and it is this process of both news

consumption and debate which helps form public opinion. ln our view, what matters

more therefore are the number and range of news providers used by all consumers

and their relative significance, rather than the number and range used by each

individual,

1.46 We also recognise the increasing importance of online news provision today. Wider

availability an'd use of the internet, and the extension of media enterprises' news

offerings bnline, allow consumers to access news more easily from a range of
different providers. Our audience research indicates that online usage appears to be

complementing the use of traditional media for consumers. This can increase the

avaiiability of n-ews sources, and result in consumers using a greater range of

sources than may have historically been the case.

1.4T However, traditional media providers account for 10 of the top 15 online.providers of

news (eight newspaper groups plus the BBC and Sky), with the remainder

preOominanly beinEj news aggregators rather than altemative sources of news. This

suggests tnaitoOay online news tends to extend the reach of established news
prJiiOers as opposed to favouring the use of new outlets that are not present on

traditional r"dli. We recognise that this could change in the future, but the nature of

any such change is uncertain'

1.4g We have considered plurality and the need for there to be sufficient plurality by

looking at the numbei and ringe of persons with control of media enterprises in light

of their ability to influence opinion. We have done so in accordance with the purpose

of the public interest consideration. We have considered carefully allthe
representations made and evidence available to us, including submissions made in

reiation to the increase in multi-sourcing and online news provision. However, for the

reasons summarised above and set out in full in Section 5, our view within this first

stage review, is that we consider it reasonable to believe that the proposed

acquisition may be expected to operate against the _public 
interest since there may

not be a suffici-ent pluiality of persons with control of media enterprises providing

news and current affairs to UK-wide cross-media audiences.

Forward looking dynamic assessment

1.4g The longer term effects of the proposed transaction are inherently uncertain' Many of

them will depend on how the wider media market develops, which is inherently

difficult to predict given the extent of dynamic change within the sector. As a result,

the longer-term imiplications of the transaction are harder to quantify in comparison to

the static effects, and therefore more difficult to take into account.

tu Ofcom cross media audience research, 2010

13
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1.50 These generally relate to the economic position of the merged entity by comparison
to the majonty of other news providers in the market (outside of the BBC). Specific
concerns included:

r Development and launch of integrated news products for convergent devices and
media

o Cross promotion between News Gorp news titles and channels.

o Bundling of news products with other media services.

r Winning new wholesale nerlrs contracts.

1.51 Few of these potential developments can be linked exclusively to the proposed
transaction. In considering the counter-fac'tual, many of these developments may
come to pass regardless of the common ownership of News Corp and Sky. How far
such fonvard looking developments would affect plurality would depend on a range of
factors including the competitive responses of other players, how far new products
are replicable, or the adoption of new services by consumers.

1.52 Potential consumer benefits could arise as a result of the proposed transaction. For
example, News Corp and Sky have a track record of investing in news. News Corp
is an innovative, well resourced company that can and does explore risky business
models which may benefit both consumers and the wider industry if proven to work.
We believe this is of particular significance in the context of cunent uncertainties as
content providers seek to identify profitable business models online. However, it is
unclear whether these consumer benefits may or may not result in positive effects for
plurality.

1.53 We have received representations that suggest there could be public interest
con@rns in a forward view. We also note that media markets and news provision is
changing dramatically, with the continued development, launch and adoption of new
products and services. The proposed acquisition may affect these market
developments given the skategic and financial assets of the combined entity.
Representations made to us suggest such effects may be either positive for
consumers or negative for plurality over time. If it was the case that, over time,
plurality suffered as resuft of this proposed acquisition, this would reinforce our
conclusions on the static analysis.

1.54 However, there is a high degree of uncertainty about these developments. We do not
rely upon this forward looking analysis for our advice to the Secretary of State, but
note that there are possible situations where both positive and negative effeets from
the proposed acquisition could emerge.

1.55 ln this context, it is important to note there is no mechanism to address potential
plurality concerns arising in the future on an ex post basis.

Our advice and recommendations

1.56 This report provides advice and recommendations to the Secretary of State on the
specified public interest consideration in section 58 of the Enterprise Ad2002
concerned with the sufftciency of pluralig of persons with control of media
enterprises.
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1.57 Ofcom's advice, based on the evidence and reasons set out in this report, is that it

reasonably believes that the proposed acquisition may be expected-to operate

against tni puUiic interest since there may not be a sufficient plurality of persons with

control of media enterprises providing news and cunent affairs to UK-wide cross-

media audiences. ln reaching this view we do not rely on the dynamic effects

discussed in full in Section 6.

1.5g We believe there is, therefore, a need for a fuller second stage review of these issues

by the Gompetition Commission to assess the extent to which the concentration in

media orrn"rritip riV a6against the public interest, and we advise the Secretary of

State accordinglY.

concerns about wider market developments and sufficient plurality

1.Sg The future market developments explored in this report suggest that the current

statutory tramJworf may no longer be equipped to achieve Parliament's policy

oUi"CtVL of ensuring suificient piurality of media ownership. These_ market

developmenir'in"irt"the risk 6f marfet exit by current news providers, or a steady,

organic growth in audience shares and increase in the ability to influence by any one

provider.

1.60 These changes are, by their nature, evolutionary. However, a public interest

consideratio"n ."n onfy Ue triggered by a specific corporate transaction' The current

statutory trameworf may tneietore fail to deliver its public interest objectives if

plurality in th; UK is significantly reduced by developments that do not arise from a

specm6 corporate transaction involving media enterprises.

1.61 While there is a clear statutory framework for remedying competition.corcerns which

may develop following a merger or from general market developments," the same is

not true ot conieins tll"t"o t6 plurality. This means that if a transaction is found not

to operate 
"grinrt 

the public inierest in relation to pturality, there is no su.bsequent

opportunity 6r mechanism to address or consider any plurality concerns that may

emerge in the future.

1.62 This suggests that a more fundamental review and possible reform of the current

statutorliramework may be required. Any such review would be a matterfor

Parliament.

1.63 Any new mechanism would need to provide a means for intervention if market

developments resulted in significant concerns about the sufficiency of plurality over

time. At the same time, it must be transparent and proportionate, ensure freedom to

innovate in response to market developments, to make risky investments and earn

suitable rewards and must avoid creating negative or perverse incentives.

1.64 We therefore also recommend that the Government consider undertaking a wider

review of the statutory framework to ensure suffcient plurality in the public interest'

Specifically, we believe there may be val-ue in providing for intervention.where

piurality concerns arise in the abience of any transaction involving media enterprises

and which are not safeguarded by the current media ownership rules'

stpowersundertheCompetitionAct,aswe|lasthepossibi|ityofa
market investigation reference under the Enterprise Act'
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Section 2

Introduction
The proposed acquisition and Ofcom's role

2.1 On 3 November 2010 News Corporation notified the European Commission of its
intention to acquire the shares in British Sky Broadcasting Group plc it does not
already own (throughout the report we refer to this as the 'proposed acquisition" or
'the transaction'). This would increase its holding from approximately 39.1% to
100%.

2.2 On 4 November the Secretary of State issued a European intervention notice in
relation to the proposed acquisition. The notice specified the public interest
consideration in section 58 of the Enterprise Act 2002 ('the Act') concerned with the
sufficiency of plurality of persons with control of media enterprises. This is:

"the need, in relation to every different audience in the lJnited Kngdom or in a
pafticular area or lacality of the United Kngdom, for there to be a sufficient pluratity of
persons with control of the media enterprises seruing that audience".

2.3 Consequently, Ofoom must report to the Secretary of State by 31 December 2010 on
this public interest consideration. Our report must provide advice and
recommendations on the specified public interest consideration, which may be
relevant to the Secretary of State's decision on whether to refer the case to the
Competition Commission.

2.4 lt is not Ofcom's role to advise on whether concerns are conclusively established but
rather to advise on whether they may be concerns such that a fuller second stage
investigation is warranted. In our advisory role undertaking a first stage assessment
within 40 working days, the threshold to be reached for Ofcom to advise the
Secretary of State that the proposed acquisition may warrant fuller consideration by
the Competition Commission is fairly low. Ofcom needs to hold a reasonable belief,
on the basis of the evidence available, that it may be the case that the proposed
acquisition may operate or be expected to operate against the public interestzs.

Our approach

2.5 After receiving the European lnterventiqn notice, we published a guidance note on
our approach to the public interest test2e and invited the parties and other
stakeholders to comment on the proposed acquisition in a number of areas,
including: content types; audiences; media platforms; control of media enterprises;
and future developments in the media landscape3o. We received submissions frsrn a
range of stakeholders, and have taken these into account in our advice.
Representations were received from :

r 20 commeroial and professional organisations (including News eorp and Sky);

r I academics and noted industry obseruers;

?8 Offiqe of Fair Tradino & Ors v IBA Health Ltd J20041 EWCA Civ 142 (1_9 Februarv 2004)
'" http,//medra ofcom oro. uk/2010/1 '1l04/ouidance-note-for-oublic-interest-tesv
* http //media.ofcom.orq.uk/2010/11l05/invitation-to-comment-ouQlic-interest{est-prcposed-
acq u is ition:o,[:bsKyp:by-news-corporati on/
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o 96 direct submissions from individuals; and

. 58,600 individuals via two online campaign groups'

2.6 ln order to assess the public interest consideration defined by the Secretary of State,

we have aOopteO a similar approach to that of the Competition Commission in the

Sky/lTV case. We have therefore considered:

o The nature of the public interest test, including sufficient plurality, described

below

o the relevant audience(s), defined in Section 3;

r the current market situation, including News Corp and Sky's contribution to news

and current affairs and consumers'behaviours, outlined in Section 4

. the static effects of the proposed transaction, considered in Section 5;

. a forward view (dynamic) of the effect of the proposed transaction, in Section 6;

and

2] We provide conclusions and recommendations in section 7.

Sufficient pluratity of persons with control of media enterprises

Z.g As explained in the Secretary of State's guidance on the media public interest merger

provisions, the public interesi consideration outlined in 2.2 above 'is concemed
'primaily with-elisuing that contrclof media enferpnses is not ovedy concentrated in
'the 

haids of a timitei number of persons. lt would be a concem for any one person

to control too much of the mediabecause of their ability to influence opinions and

antrctthe agenda. This broadcasting and crosg-m9dia public interest consideration,

thercfore, isTnbnded to prevent unacceptable levels of media and cross-media

dominance and ensure a minimum level of pluralityEl '

2.g Ofcom has a wide discretion in relation to our assessment of sufficient plurality. What

is required is "a qualitative assessment of the position resulting, or likely to result",

from ihe proposed acquisition32. This is inevitably a matter of judgment, which we

exercise with regard to tne considerable importance Parliament has attached to the

preservation of ilurality of controllers of media enterprisestt, TJt? relevant

Government minister jaid in 2O03 "[media] pturaltty is importantfor a healthy and

informed democratic society. The underlying principleis fhaf itwould be dangerous

for any person to control toto much of the media_because of hrs or her ability to

influence opinions and set the potitical agenda"u '

Z.1O News Corp argued that plurality has increased since Parliament last legislated in

relation to it, tile inference being that it must now be more than sufficient such that

the proposed transaction (even if it reduces plurality) cannot be said to operate

., DTI Guidance: the Enterprise Act 2002: Public lnterest lntenrention in Media Relevant merger

situations, MaY 2004, PatagraPh 7 .7t'e;; 6i6p"a1-aiiisi ixy'eroaacasting Grcup ptc u The_Qgmpetition Commission and rhe

Sicretaryof'State fur Eusiness Enterprise and Regutatory Reform [201CI] EWCA Civ 2 ( "Court of

Appeaf), at ParagraPh 87.
ut lbid at paragraph 104.* l"iO-lvfliriJrr,'"t Haringey (Parliamentary Under Secretary, DCMS) 2 July 2003, Hansard
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against the public interest. On the other hand, many respondents argued that
plurality is alleady insufficient and that the proposed transaction would exacerbate
the problem3s.

2.11 \flhen examining the effects of the proposed acquisition on the sufficiency of plurality
of persons in control of the media, we adopt the same approach taken by the CC in
the Sky/lTV case:

'Whilst recqnising that it would not be sufficient for plunlity purposes to rcly on a
single provider (for example, the BBC), we do not consider it necessary to take a view
an precisely how many owners would constitute a 'sufficient' level of ptuntity of
persons. Rather, we have looked qualitatively at sufficiency. We have considercd
sufficiency by refercnce to the cunent levels of plu:llty, having regard to any change
in plurctity fhat arses as a rcsuffof the acquisition.ao

2.12 We therefore commence our analysis by reference to the cunent levels of plurality.
We consider how the proposed transaction may affect the level of pluralig in the
market today, and whether this may raise risks for the public interest in terms of a
potential reduction in media plurality such that a fuller second stage investigation is
warranted.

2.13 ln undertaking our assessment, we consider a number of broad points that underpin
our advice and recommendations. These include:

o defining the relevant audiences for the proposed acquisition;

r media enterprises;

o control of media enterprises and assessing the effects of any change on plurality;

. assessing extemal and internal plurality;

r the timeframe for forward-looking analysis; and

r plurality and other regulatory measures.

Defininq the relevant audiences for the proposed acquisition

2.14 ln relation to the audiences served by the merging parties, (which includes
readers3T), the Act gives us a wide discretion to corisider thim all together,
separately, parts of them or in groups, as we consider appropriate3E.

2.'15 In this case we consider that relevant audiences should be defined according to:

r Content tvoes: Parliament did not define specific content genres as being
important to plurality. We need to consider which content types are most relevant
to the proposed acquisition and plurality.

tu q"g e.g.IesPo.nses from 38 Degrees, Campaign for Press & Broadcasting Freedom paragraphs 4.1
to 4.3 and 5.1, NUJ pages 3 and 4, Robert Beveridge page 2 and Prof Stevin Bamett page-6, 

'
* Competition Commission Report on the Acquisition by BSkyB plc ol 17.9o/o of the shares in ITV Plc
9-ent to Secretary of State (BERR) 14 December 2007,("Competition Commission"), garagraph 5.15.37 Section 58A(8) of the Act.* 

Section 58A(6i and (71of the Act
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.@:theaudienceaffectedbythepr9posedacquisitbnmaybe
UK-wide d[on-tneO to particular geographicalareas. This depends primarily on

the geographical scope of the activities of the media enterprises involved in the

transaction.

. Media platforms: audiences should also be defined according to the media used

to access relevant content types provided by the merging parties.

. Suboroups: in defining audiences we have also had regard as to whether

Fffir subgroups (for example according t9 age, socio-economic groups,

btnnicity or othlr ciiteria; may be more affected than others by the proposed

transaction.

2.16 Section 3 of this report discusses our audience definition.

Media enterprises

2.17 For the purposes of this assessment a "media enterprise' consists in or involves

broadcasting or the supply of newspaper.s:'. Broadcasting means, very broadly, the

provision of-radio and ielevision servicesoo. A "newspapgr: i: ".O.3jlY, .Sunday 
or local

newspaper circulating wholly or mainly in the UK or part of the UK'. However, media

enterprises typically publish content online, reflecting the public's growing access to

and populariirj of the'internet. When we are considering the "sufficiency" of plurality of

media enterpiises, we have had regard to the content they, and others, publish

online.

2.18 In many of the representations we received, stakeholders have commented on the

role of ihe internet, including online news providers who are not also UK TV news

broadcasters or newspaper groups. ln terms of the Enterprise Act, these are not

defined as media enterprises. However, we consider the internet and wider online

news provision to be reievant in any consideration of the sufficiency of plurality in the

provision of news and current affairs and we have taken it into account.

Z.1g Some representations submitted that wholesale news provision also falls outside the

scope olthe public interest consideration. As noted by the Competition Commission,

in pioviding wholesale news to channels and publishers, both wholesaler and

channel operator share some degree of editorial influence'

"Within the strategic framework provided by the channel operator, the news provider

(e.g. tTN, Sky News) is responsible for day-to-day editorial control, such as selecting

fhe sfones t6 pe presented on a given bulletin and the way in which they are to be

prcsented..the channel opentor rcmains ultimately accountable (including to the
'regulator) for the news thatis presenfe d on its channels"'a2

Z.2O Sky's provision of news ('Sky News') to other media,enterprises may not, of itself,

bring Slry within the definition of "media enterprise" for the purpose of the statutory

test. However, it is relevant to the question of the contribution made by those other

media enterprises to plurality and therefore to the degree of any concerns arising

from the proposed transaction. ln any event, Sky is a "media enterprise" and it

t' Sections 58A(1) and 58A(2) of the Act.{ Services tor wnicn a Broadcasting Act licence is required, see section 44(9) of the Act.
tt Section 44(10) of the Act.
az Competition Commission, 2007, par 5'55 (c) and (d).
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indirectly seryes a variety of audiences besides its retail audiences, through
wholesale news provision.

2.21 Typically, while national news outlets may source news from upstream providers like
news wires, the national news outlet generally retains editoriat control and plays a
significant role in shaping the position and tone of their output. This is qualitatively
different from wholesale news provision by ITN and Sky News to TV and radio
retailers, the scope of the latter to make day-to-day editorial decisions on the content
is far smaller.

2.22 In the analysis which follows, we present data on the proposed transaction both with
wholesale content provision included, and with it excluded. In considering wtrolesale
content provision, we have only included those wholesalers who typically provide a
refined product in relation to which there is little scope for editorial adjustment by the
retailer. This means we have included ITN and Sky News, but excluded, for example,
the news wires.

Control of media entemrises and assessinq the effects of anv chanoe on pluralitv

2.23 Ofcom's consideration of plurality takes into account the fact that News Corp already
holds approximatefy 39.1o/o of Sky, noting the proposed acquisition would move it to
having full control. In Sky/lTV, the Court of Appeal determined how we should
approach a situation like this within the framework of the Enterprise Act 2002 (the
"Act").

2.24 Our starting point is that the proposed acquisition reduces the number of persons
having controlof media enterprisesat. Full controlwill allow News Corp to do a
number of things it cannot do at present, for example, to take decisions which are in
the exclusive commercial interests of News Corp.

2.25 However, the Court of Appeal has made it clear that in order to assess plurality and
sufficiency of plurality, it is rig.ht to look not just at the number of persons having
control, but also at the range* of persons having control, before and after the
transaction. We must also "fake into account the actual level of control exercised and
exercisable over a rclevant_enterprise by anothef and make an assessment which is
qualitative not quantitative"".

2.26 ln this report we have categorised these considerations under number and range,
and included an assessment of the sources of news and current affairs available to
consumers.

2.27 ln addition, we believe a consideration of the relative 'ability to influence' of media
enterprises, particularly evidenced by audience share, reach and trust, is important to
any assessment of the effect of the proposed acquisition on plurality. This is
because, as the DTI guidance outlines, what constitutes a sufficient number of
owners controlling media enterprises in a giv,en case may be affected by the relative
audience shares that these enterprises hold*o. Should a transaction increase
significantly the ability of one media enterprise to influence relative to others, this
would suggest a greater concentration affecting sufficiency of plurality.

tt Section 58A(4) of the Act, see also Court of Appeal at paragra ph 121.* In our report, we use range to cover the concepts of 'range and variet/ - see Court of Appeal
p_aragraph 90
I Sky/fTV, atparagraph 121.* DTlGuidance: the Enterprise Act2002: Public Interest lntervention in Media Relevant merger
situations, May 2004, paragraph 7.10
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Assessing external and internal oluralitv

2.28 In carrying out this assessment, we adopt the same approach as-the competition

Commission did in Sky/lTV. We look at the range of opinions and views across the

various groups of media enterprises (extemat ptynltty), and at the range of opinions

and views witnin a group of media enterprises (intemalplumlry).

The timeframe for forward-lookinq analvsis

2.Zg We noted that representations made by interested parties were concerned with both

effects arising diiectly by virtue of the tiansaction taking plqce, but also with effects of

the acquisitio-n considerbd in a wider context of market evolution. In our analysis we

have sought to make a distinction between these'

2.go Section 4 of this report discusses what we refer to as a sfafic analysis of the effects

of the propor"J acquisition. This focuses on short-term effects on plurality that would

arise directly from the transaction.

Z.g1 Section 5 illustrates our dynamic analysis. This considers the possible effects on

plurality in a foruard-look view of the market, considering possible changes to

blurality affected by the transaction over a period of time.

Pluralitv and other reoulatorv measures

2.g2 The public interest consideration is one of a number of regulatory mechanisms which

can have a bearing on PluralitY.

2.g3 parliament has previously put in place media ownership rules for television, radio and

newspapers. Ofcom has a statutory du$47 to undertake a review of these rules every

three'years. Although the purposei of the media ownership rules are similar to those

of the public intereJt consideration, the scope of the media ownership rules is

narrower, focusing in particular on ownership of Channel 3 licences alongside other

media outlets.

2.34 Ofcom's Broadcasting Code contains impartiality provisions, requiring that news is

reported *tn Jr" i.irr..y and present6o witn iue impartialityas. For.example, views

and facts must not be misiepresented. Views must also be presented with due

weight ou"r ippropriate timeframes. We consider linkages betweenthese regulations

and the effeci 6t tne proposed acquisition on plurality in Section 5 of this report.

2.g5 plurality is distinct from competition considerations and therefore competition policy'

parliament has acknowledged the role that competition law plays in protecting

consumer interests where concenkations of market power are concerned but such a

framework alone would not guarantee pluralityas'

2.g6 A parallel but distinct review of any competition issues res.ulting from the proposed

acquisition is being conducted by the European commission'".

.t The public Bodies Bill proposes to amend the Communications Act 2003 to remove this duty'
* s"ition s;ioi";'; riroadcasting code, which broadcasters are required to comply..with under the

terms of their licences (http://stakeh6lders.ofcom.org.uk/broadcasting/broadcast-codes/broadcast-
code/impartialitYi)i"-i;;;;r fi;;" Hansard HL Debate, 2 July 2003, c 913, and Hansard HL Debate, 5 June 2003' c

1435
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Section 3

Audience definition
3.1 ln considering what audiences are relevant for this test we have focused on UK-wide

audiences for cros+media news and current affairs including TV, radio, newspapers
and the internet. The paragraphs below set out our thinking in relation to the
constituent elements of this audience definition, as set out in section 2:

. Content types

o Geographicallocation

. Media platforms

. Subgroups

Content types: news and current affairs

3.2 Representations from merging parties and third parties focused on the provision of
news content. This is consistent with the approach we took in the Sky/lTV case in
2007, where we concluded that Parliament's focus on how media enterprises
influence opinion and set the political agenda suggested that news was the most
important content type. Within news we include international, national and regional
news stories.

3.3 Other categories of content can also be relevant to the public interest consideration.
ln broadcasting, the term 'current affairs' relates to programmes providing in-depth
discussions of cunent events of particular political, economic or social importance.
These programmes play an important role in providing consumers with information
and analysis about society, and therefore in the formation of public opinion. Previous
Ofcom research highlights that 45% of consumers chose current affairs as one of
their top 5 priorities for the main 5 TV channels in terms of social importance. This
placed it in second place behind news (74% of respondents chose news as one of
their top 5 social priorities).
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Figure 4 'Mapping social and personal importance for content genres on main TV

channels
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5.4 ln the Sky / ITV case, the Competition Gommission focused its analysis on national

news, bui it also acknowledged that genres such as current affairs were connected

with the formation of public opinion.

3.S Newspapers are not solely devoted to the reporting of news, but also provide content

based on in-depth discusiions and opinionated commentary. Representations made

to us have highlighted the importance of these features in informing and influencing

opin ions and-theiefore contributing to democracysl'

3.6 In TV and radio broadcasting current affairs programming provides content that is to

some extent comparable to ihe features of newspapers discussed above. In the

context of our cross-media analysis for this case, we believe that current affairs

broadcasts are relevant to our assessment'

3.7 Our content type definition therefore uses the terms'news and current affairs'to refer

to programm6i anU articles provided across allthe relevant media platforms that

intbrm tne public and contribute to democracy through the reporting, discussion and

commentary of current events. As a result, we have only considered the Sky News

channel in this analysis, as opposed to other factual channels canied on the Sky

platform that could have some current affairs related content (for example National

beographic or the History channel). We have also excluded sports news

Programming.

Geography: UK wide audiences

3.g The two parties' main focus for news and current atfairs within the UK is the provision

of news and current affairs to a UK wide audience, with little provision of news at the

ut 9ky submission, Slaughter & May, NUJ, Enders
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regionalor local level. We therefore believe that the relevant geographic audience for
the public interest consideration is UK-wide.

3'9 On TV, we have considered all nationalTV news and current affairs providers. On
radio, we have considered station groups that have national or near-national
coverage. This includes all nationalanalogue licensees, but also groups like Bauer
Media that, through a network of localstations, achieve near-national coverage and a
substantial audience share. ln addition, we note that many of the localstations
provide news at a local levelthat is sourced from a single, UK-wide provider (lRN).

3.10 We note that, within newspaper and online platforms, there is a mix of UK-wide and
regionaltitles and news provision. Amongst online seryices, international titles also
feature as a prominent source of news for consumers. Both regional and international
titles and channels can make a contribution to public opinion and therefore the
democratic process. However, UK-wide news and cunent affairs providers can be
expected to have a wider reach and greater relevance to UK democracy given a UK
specific agenda.

3.11 We have excluded from our analysis regional newspaper groups because they do not
provide news to a UK-wide audience, and will have lower circulations and
readerships for individualtitles compared to national newspaper groups. Some
rqional titles, notably within newspapers, may have a reach large enough to
influence nation-wide opinion. These include publications like the Evening Standard
in London and regionalvariations of Metro. Botfr are free paperC, and on6 an evening
paper. Our investigation has not afforded us the time to examine in detail how far
such publications may contribute to plurality nation-wide. We have therefore
excluded them from our audience definition. lf there is a subsequent reference to the
Competition Commission, this may be an area for further analysis.s2

312 We also note that press titles that are only available in the devolved nations
(Scotland, Wales and Northern lreland) will influence public opinion in those nations,
and hence contribute to the democratic process. However, we have received no
submissions and found no evidence that suggests audiences in the nations would be
more significantly affected by the proposed acquisition than the UK-wide audience.

3.13 These factors combined suggest that there is no need to define a sub-national
audience for the purposes of our assessment of the public interest consideration.

Media platforms: cross-media

314 Prior to the transaction News Corp provides news and cunent affairs in newspapers
and online, whilst Sky provides news and current affairs directly on TV and online,
and indirectly over radio as a result of wholesale news provision to commercial radio
through a contract with lRN. The only areas of overlap are therefore in relation to
online audiences.

3.15 Post-acquisition, the two parties combined would provide news and current affairs
directly on TV, in newspapers and online; and indirectly over radio. With the
exception of online, neither News Corp nor Sky is both present on a single platform.

52 Our market research included regional and local news providers within the questions asked as it
was scoped before a final decision was taken on the audience definition. Local and regional
providers refened to by consumers are therefore included in results under'othe/. ThiJhas the effect
of diluting the share of references for the nation-wide news providers. For the reach of news
providers, it has no effect.

24



Report on Public interest test

3.16 We have not considered the effect of the transaction on the plurality available to

audienc,es foronline news only as these are not defined as media enterprises in the

Enterprise Act. We have incluied online within cross-media audiences for the

reasons outlined in paragraph 2.18'

g.1T We therefore consider that relevant audiences should be considered cross-media,

including TV, newspapers, radio and online'

No audience subgrouPs

3.1g We have analysed consumer markets at the UK-wide level by age, socio-economic

group and by ih" n"*" title that consumers claim to be their'main' source of news.

As we illustrite below in 4.56 to 4.58, we note that there are some variations in news

consumption.rnot1g age and socio-economic groups, especially in relation to the use

of news sources on1h6 internet, but we do notlhink these variances suggest a need

to define sub-grouP audiences.

3.1g No representations suggested there were specific concerns for ethnically defined

sub-gioups. Some concerns were raised about consumers who solely source news

and current attairs from a combination of News Corp and Sky, but we note that this

group is likely to be very small (see paragraph 5.109 and 5.112).

g.2O Our view is therefore that no particular subgroups would be more significantly

affected tnan the population as a whole as a result of this proposed acquisition. We

do not consider ttierb is a need to define separate audiences on the basis of

geography, age, socio-economic group or ethnicity'
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Section 4

The current situation
4.1 ln this section we examine how audiences access and consume relevant content

types within and across platforms as context for our advice and recommendations.

4.2 ln considering the situation pre-transaction, we have had regard to the following
issues:

. how news is gathered;

o the importance that consumers attach to different media platforms when sourcing
news;

. how consumers access and consume news and current affairs within media;

r how consumers access and consume new$ and current affairs across TV.
newspapers, radio and online;

o how consumers rely on different and multiple sources, within and across-media;
and

. consumers'trust and criticalevaluation of the news they consume.

4.3 Annex 1 discusses the data sources used in this report

How news is gathered

4.4 Today, consumers are provided news content by channels and publishers from two
sources: content produced in-house (retail content); and content sourced from third
parties (wholesale content). For example, ITV and Channel4 source news content
and programming from ITN and Five from Sky. ITN and Sky are acting as 'wholesale'
news providers, while lTV, Channel4 and Five can be considered as the'retailef .

The BBC and national newspaper groups on the other hand produce a significant
amount of news content in-house, fulfilling both wholesale and retail roles.

4.5 However, this is a simplification of the actual process for news gathering and
aggregation. ln practice, news providers source stories and content from a range of
areas, including for example news wires. For example, News Corp's submission set
out the range of sources for news stories irsed by different media providers, as
illustrated in Figure 5 belows3.

ut The citations analysis was submitted to Ofcom by News Corp and undertaken by Perspective. lt is
baeed on stories tracked by Google News for 6 month period 1 June 2010 to 30 November 2010 that
were available at 8-17 December 2010. The following stories / cross references were excluded:o those about a media outlet rather than citing it (eg coverage of the BBC Licence Fee

setfiement was not counted as a citation of the BBC);
o historisally referenced stories (e.9. quotes in a biography); ando stories from newspaper reviews / gossip columns.
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Figure 5 - Original sources of new$ stories appearing in outputs of a select'1on of
r6Oit enterpiises (BBC, Reuters, Guardian, Mirror), June to November 2010
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4.6 []<l We consider that news agencies play an important role in news gathering, but

lnai wnitst this gives them some ability to influence the news agenda, there are a

number of other sources of influence'

4.7 A source may be influential in that it "breaks" stories, for example, by carrying out its

own investigition. Altematively, a source may be important because it is capable of

bringing a story wide publicity. A story broken by a regional news outlet may be

picfEO-up by a national one. A story given enough coverage by an outlet with enough

influence may become so important that all news outlets must cover it or lose

credibility. Rlithese roles matter in any consideration of plurality.

4.g In the time available to us we have not been able to assess the relative importance of

these different roles. Overall, our view is that the ability to influence opinion is held

mainly by those media enterprises that can exert meaningful editorial control over the

news-and current affairs output of media enterprises. Therefore, and as noted above,

we have included wholesale news providers in our analysis, but not the content
provided by upstream suppliers of individual stories'

Main sources of news and current affairs by medium

4.g When asked to identity their main source of UK news, consumers do not appear to

attach equalweight toall platforms. Ofcom's media tracking study has consistently
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identified the television as the most poputar'main' source of UK news for a targe
proportion of the UK adult population aged 15+ (73% of all respondents, according to
our media tracking study, 2009). Older people are more likely to cite the television as
their main news source, as are people in the C2DE socio-economic group.
Newspapers are cited by a further $Yo ol the UK adult population as their main
source, with radio atTo/o and online 7o/o51.

4.1O Our media tracker research suggests that the proportion of the population nominating
online as their main UK news source looks to have risen over time (up by four
percentage points from 3% in 2005), probably reflecting the growing take-up and
access to broadband services across the UK. The results suggest that during that
same period TV has maintained or even enhanced its importance and that the growth
in online to date appears to be mainly at the cost of newspapers, and radio.

* Our recent cross media audience research (CMAR) showed a similar pattern in the proportion of
people naming each media platform as their main source of news, although actual figures differ. The
results were 63% for television , 14To tor newspapers, 1 0% for radio and 10o/o lor total internet.
Differences in results between the two surveys are likely to be due to a range of methodological
differences including: (1) Question asked: main source of UK and intemational news and cunent
affairs (CMAR), main source of UK news (media tracker). CMAR splits out internet on computer and
internet on mobile phone whereas Media tracker did not. (2) Time period: November 2010 (CMAR)
April and October 2009 rolled data (media tracker). (3) Sampling: CMAR quotas for age ranges
including 65+, and starts at age 16, and covers Great Britain, media tracker quotas for age rangeg
including 55+, and starts at age 15, and covers UK. (4) Question order: CMAR questions focused
solely on UK and intemational news and cunent affairs and were the first questions asked of
respondents, the media tracker question is asked towards the end of a 40 minute survey on a range
of media related subjects, including questions on main source of local news.
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Figure 6 - Main source of news by platform '2005-2009
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News and current affairs consumption on individual media

Television

4.11 our recent cross-media audience research (2ojl0) found that 79% of adults stated

that they regularly use TV as a source of news'", with 29% Of regular news

consumers saying that they source their news only from TV on a weekly basis. TV

therefore r"pil""-ntr i particutarty important source of news to a large proportion of

the population.

4.12 TV viewing of national news, as classified on BARB, has remained fairly constant at

around 20 minutes per day per UK adult aged 16+ over the last few years. There has

been a slighideclinl sinc6 2002, when the avera-9^e daily viewing was 20.9 minutes

per day, compared to 20.0 minutes per day in 2009's6'

4.1g The vast majority of news in the UK (at the retail lev..el) is provided by five. media

owners, gg9, fiV, Channel4, Five and Sky. ln addition, there are a number of

specialist news channels such as France 24, Euro News and Al Jazeera, Fox News

and CNN, t-towever, these speciatist news channels do not have a UK news agenda

and are onty watcned by a slrall minority of audiencessT

55 Respondents were provided a list of different media types q1d-lhen asked the question "From the

list below, please tell me which of these you use regularly for Ul(lnternational news and current

affairs, by iegularly I mean at least once a week''
uu Source: BARB, Network Plus.r\iil'G ui".ption JEuro tt"*r and Fox News, the remaining specialist news.channels are not

meaiurea orue'ported by BARB. We estimate these non-BARB reported channels represent a very

,r"1 prportion of totaf hitionauintemational news viewing. BARB Network plus figures for 2009

ito* itr"i Euro News achieved a total share among all UK adults 16+ of 0'01% and Fox News

29



Report on public interest test

4.14 At the wholesale level, both Sky and ITN have contracts to supply news content to
Five and ITV / Channel 4 respectively. As discussed above, we have therefore
considered the impact of the transaction at both the wholesale (news content
provider)s8 and retail (news broadcaster)ss level.

4.15 Figure 7 below provides a breakdown of the audience share for national TV news
viewing (based on the BARB subgenre of national and international news) for each of
the five main providers, according to BARBto. At the retail level, there are five
providers: the BBC is the most watched provider (7oo/o\,ITV second (18%), followed
by Sky with 6% share (based on Sky news channel), Channel 4 at 4o/o and Five at
2%.

4.16 This analysis also shows that, over time, the BBC share of news viewing has
increased, while ITV's share has declined and Sky's share of news viewing has
remained relatively stable. At the wholesale level, there are only three principal
providers of TV news content. The BBC is the leading provider of TV news,
accounting tor a70Vo share of national news viewing, ITN is second tutth 22o/o and
Sky is third with 8% (Sky news channel and Five combined) in 2009.

Figure 7 - Share of viewlng to 'naiional and internatisnai news' on T'V by meciia
retailer, 2002 - 2009
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BBC One, BBC Two, BBC News; ITV; C4; Five; Sky = Sk/ News channet.

4.17 According to BARB, on a weekly basis, 38.6 million adults (79.4o/o of the adult
population, 16+) watched at least 3 consecutive minutes of television news in
October 2010.

achieved a total share of 0.02%. Total minutes viewed per day for Euro News channel overall
lveraged at 0.02 per adult and 0.04 for Fox News.
]i That is, Five's audiences will be attributed to Sky, and Channel4ll'w audiences to lTN.
'" That is, audiences willbe attributed to Five, Channel4 and ITV as separate media enterprises.
"" This analysis excludes 'other' viewing to the national and international BARB subgenre, which
represents less than 1olo of the total genre trom2002 to 2009. In 2009 'other' news viewing
represented 0.3% share of the total category. Fox News does not appear in this figure, as its schedule
is not classified as news in BARB. Programme genre classification is optional.
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4.1g In terms of audience reach61, the BBC continues to maintain a significant presence

with 33.b million adults (or 69% of the adult population) watching at least 3

consecutive minutes of news on a weekly basis in October 2010. At the wholesale

levet, ITN r"""n"C 21.9 million UK adults (45Yo) in a typicalwegk r1O$9ber 2010. At

the wholesale level, Sky's news content reached 11.7 million (24%) adylt-s (i.e- Sky

news channel and Five news combined). Sky's reach was 4.8 million (10%) adults

when considered at the retail level (excluding wholesale provision through Five).

Figure I - Average weekly reach for TV'National News' (October 2010)
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Newspapers

4.1 g Our cross-media audience research (2010) found fhef. 44Vo of adults say that they

regularly use newspapers as a source of news, with 6% of regular news consumers

oniy sourcing their news from newspapers on a weekly basis.

4.ZO Newspaper providers have, over the last decade, experienced a decline in circulation

for boih daily and Sunday newspapers, with total national newspaper circulation

falling from iround 1g million for daily newspaper-s and 14 million for Sunday

newspapers in 2000 to 10 million copies in 2009 for both daily and Sunday

newspapers62. Newspaper readership is also in decline, with the number of people

reading'a Sunday titft tiiling by almost 5% per annum over the nine years to 2009'

while daily readeiship nas titten at an average annualised rate of almost 3% over the

same period63.

61 Reach is defined as any viewing to the national news genre for 3+ consecutive minutes, in this case

on a weeklv basis In the month of Oclober 2010'
u, Source: Audit Bureau of Circulations / MediaTel/ Ofcom calculations
ut source: National Readership Survey / MediaTel/ Ofcom calculations'
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4.21 There are eight main provider of national newspapers, publishing 20 national daily
and Sunday titles between them, accounting tor l}Qo/o of total paid-for circulationil.
As Figure 9 below demonstrates, News Corp has the largest national newspaper
group; its titles, which include the Sun, The Times, The Sunday Times and the News
of the World, account for over a third (35.7%65) of combined daily and Sunday
national newspaper circulatio^n. DMGT (Daily Mail) has the next largest share of the
market by circulali-on (20.8%ffi), followed by Northem & Shell (DailiExpress, Daily
Star), with 14.20/o67.

Figure 9 - National newspaper market share by publisher, 2000-2009

40
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source; Audit Bureau of circulations / MediaTet / efcom calculations
Note: Publisher data rs based on cunent ownership and is not refuospective. Excludes
regional newspapers

4.22 The National Readership survey provides industry data on the readership of
newspaper titles, in terms of Averzgs lssue Readership (AlR). This is defined as
anyone who has read or looked at a newspaper title for fuo minutes or more within
the issue period of the newspaper. For example, for dairy newspapers the
respondent is asked if they have read a title yesterday. These results provide an
equivalent metric to the television reach figures provided above in estimating the
number of people who have read a particular tifle.

4.23 Figure 10 below shows that News Corp has the highest readership of all newspaper
groups, with 14.5 million adults aged 16+ (or 29% of the adult population) reading at
least one of their titles. News Corp's readership is approximately double that of
DMGT (7.3 million, 14.8%) and Trinity-Mirror Group (6.8 million, 13.9o/o), the second
and third largest newspaper providersos.

* There are a number of other newspaper titles in the UK, however, these have been excluded from
our analysis as they have a regional or non-UK wide (e.g. Scottish) news focus. Four remaining
national newspapers have also been excluded - Daily Sport, Saturday Sport, Sunday Sport and
Raeing Post - as they do not carry a material amount of national news.o' New$ International accounts for 34.gYs of circulation for daily newspapers, and 41 .3% of circulation
for Sunday newspapers.* DMGT account for 20.9% of circulation for daily newspapers, and 20.1c/o of circulation for Sunday
newspapers. ABC/MediaTel/Ofcom calculations
"' Northern & Shell account for 15Yo of circulation for daily newspapers , and 17.5o/o of circulation for
Qu nday newspapers. ABC/Med iaTeUofcom calculations* National Readership Syrvey 2010 - (October 20Og - September 2010). Based on net average issue
readership, 6 day period for daily titles.
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Figure 10 - Readership for national newspaper groups
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Online services

4.24 Our cross-media audience research (2010) found that 26% of adults regularly use

the internet as a source of news6s. Internet take-up, currently at76% of UK homes,

continues to growTo, with an increasing number of people using the internet as a

source of news (as displayed in Figure 6 above)'

4.ZS The internet is the only platform on which both Sky and News Corp directly overlap'

As Figure 1171 below ihows, News Corp is currently the fourth largest online news

ternetoncomputeranda|so5ohforinternetonmobi|ephone'which
when combined and de-duplicated is 26%'
to Ofcom Consumer Experience Report 2010' p' 23'24'
t, 6rJig;ri.r'in"ihlre and reach of each owner exclude regional and internationaltitles for each

owner. However sucn tiGs are included in the total number of page views and minutes from which

the percentages are oitrf"t"O (i.e. the denominator includes page views and minutes to regional/

inteinationatiites). fnls tras theeffect of understating the share.and reach figures for media owners

who have regionat anolnteinational tiiles. Including international and regional titles in our reach and

share figures would have the following effects:
r DMGT,s share of minutes increases trom 15.7%to 18.7o/o, and its reach from 9.1% to 11'8%'

. GMG,s share of minutes increases from 8.2% to 8.5% while its reach increases from 7 .4o/o lo

7.8%.
r News Corp's, share of minutes increases fromT .5o/o lo 7.8o/o when international titles and the

Scottish Sun are included, while its reach increases from 7 '70/o to 8'2o/o'

. Other media providers including Trinity Mirror and The Lebedev Foundation also show slight

increases in population share and reach when regional/international titles are included.
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provider in terms of boffr page views (7.0%) and minutes (7.5%), while Sky cunentty
is tenth (with 1 .7o/o 

"nd 
1.8o/o lor page views and minutes respectively). The BBG

leads the usage of online news sites with a 39.7o/o share of page views and 35.4%
share of minutes of use.

Figure 11 - Share of Page Views and Minutes for Top 50 News Sites by wholesale
news provider (%)
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Source^: Nielsen, home and work panel, applications inctuded, all people aged 2+, October
2010.72.

4.26 Nielsen provides a standard metric of population reach, which is defined as the
proportion of the total UK population aged 2+ who have visited a site. In terms of
population reach, News Corp was the third largest intemet news provider, reaching
4.6 million individuals (or 7 .7o/o of the UK population, aged 2+73; with its online news
content in October 2010, while Sky reached 1.6 million individuals (2.6% of the
population). The largest provider was the BBC, reaching 12 million individuats
(19.8%), followed by DMGT reaching 5.5 million individuals (9.10lo). This data shows

r The chart would also include some standalone regional or intemational providers such as the
New York Times and Gannett.

72 Market share calculated as a percentage of the top M sites in Nielsen's 'Current Events & Global
News'subcategory combined with six other relevant sites (FT.com, Wall Street Journal, Reuters,
Metro.co.uk, Northcliffe Newspaper Group, Archant Regional Network). Nielsen is investigating a
decline in its intemet use data around duration metrics and the potential impact of this on unique
audience metrics. Consequently, until these investigations are concluded, Nielsen intemet data for
2010 is likely to represent a lower bound and should be treated as indicative only.
'" Data collected by UKOM/Nielsen is based on a total UK population aged Z+. tfris differs from the
data used to assess other platforms in this report which are based on the aduh population 16+. As a
re€uft, the percentage of population figures quoted for online reach will be proportionally lower than
those quoted as percentage cf the adult population for other platforms.
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a greater balance in the relative reach of the nation-wide newspaper providers

compared to print news.

Figure 12 - Online Population Reach for Top 50 sites by owner (%)
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4.27 ln its submission, News Corp argued that the high degree of fragmentation in the

online news sector ensures plurality in online news provision. The FTI Report'

attached to the News Corp submission, states that "Online has hundreds (and

potentiagy millions) of news voices (and media, formats, and services). Moreover,

there are several otner players in this space, primarily the BBC, that enjoy a much

stronger market position than Sky and News Corporation"'

4.Zg We have found that there is a multitude of internet sites providing users with access

to news content online. However, the extent to which these internet news providers

add to plurality over and above the plurality which is delivered via other platforms is

less clear. foi tfre most part, internet news providers tend either to have a presence

on another platform already (e.g.TV, newspapers); are news aggregators (e'g'

Google News. yahoo); or do no1 have a UK focussed news agenda (e.9. New York

Times).

to Nielsen is investigating a decline in its internet use data around duration metrics and the polential

impaiiot 11ris on Uiiqut-Auoience metrics. Consequently, until these investigations are concluded,

Nielsen internet data ior 2010 is likety to represent a lower bound and should be treated as indicative

onlv.
tT t'hiu information is afier The Times introduced a paywall. However, the way the.information is

collected, measurement ir t"k"n on access to the home page of news providers' sites, which does not

,it nef,inO apaywallforThe Times. Since introduc{ion of the payrvallon The Times site' News Gorp

has reported numbers of consumers using its services'
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4.29 There is anecdotal evidence that the level of syndication of news on the internet is
high76, suggesting that the majority of news stories reported by each individual site
are essentially replicated from a small number of original news stories. Despite this,
news aggregators may, to some extent, add to plurality by exerting a degree of
editorial influence in deciding which stories are given prominence, and, in the case of
aggregators, rnay increase users' exposure to multiple sources of news. This is
explored in more detail in Section 5.

4.30 There is also evidence that multi-sourcing (where consumers source news from a
range of providers within or across platforms) may be higher among consumers of
online news than other platforms. The Perspective report submitted by News Corp
included an analysis of Comscore data which found that the average online multi-
sourcing among online news consumers was 3.46 sources within the platformu. The
issue of multi-sourcing and its effect on the consumption of news is explored in more
detail in paragraphs 4.59 to 4.80.

4.31 We note that higher levels of multi-sourcing online may be focused on specific
demographics and socio-economic groups given the variations in oniine take-up and
usage. Jttst under a quarter (24o/o) of UK households do not have access to the
internetTs. As noted eariier, Z,6Yo of adults say that they reguiariy consume news
oniineTe. Flowever, only 6-% of those aged 65 and ovei saii tnaitney consumed news
online on a regular basis8o. Within socio-economic groups, online news consumption
is higher for those in ABCI socio economic group (Ua/o) than those in C2DE group
(15Vo).

Radio

4.32 Our cross-media audience research (2010) found that32% of adults say that they
regularly use radio as a source of news. Among regular news consumers only 3%
say that they source their news only ftom radio. This compares to 29% who only
source news from TV, 6% for newspapers and 5o/o tor online. Furthermore, Ofcom's
Media Tracker (2009) found thatTo/o of UK adults consider radio to be their main
source of UK news. As a main source of news, radio appears to be relatively less
important than some of the other media.

4.33 Sky does not have a retail presence in the radio sector; rather, it wholesales its news
content to commercial radio providers. Following the awarding of the IRN contract to
Sky in March 2009 (previously held by ITN), it now supplies news content to virtually
all commercial radio stations in the UK.

4.34 According to RAJAR, nearly 46.8 million adults (aged 16+) listened to the radio on a
weekly basis (5 minutes consecutive listening) in the third quarter of 2010. This

76 Desk research fi'om the Nieman Foundation at Harvard Universityfound that of the 121 unique
articfes fisted on Google News for one news item on February z?th 2010, only 13 (11%) had some
amount of original reporting and only 7 (6Yo) consisted primarily of original reporting.
(http:/iwww. niemanlab.orq/2010i02/the-qooqlechina-hackinq-case-how-manv-news-outlets-do-the-

,ojio i nal-reoorti no -on-a-b iq-storvi )

l' Naiional Resdership Survey, BARB, Comscore, Perspective Analysis, in Perspective Report p3l
'" UK Internei Take-up is 76o/a of households, as published in our Consumer Experience Report
(December 2010)
7t 

Ofcom Cross-rnedia audience research. Note: Regular defined as at least once a week. Z4o/o tor
internet on computer, but also 5% for internet on mobile phone, which when combined and de-
(uplicated comes oul as 260/o.
ou-ln addition, this figure was 36% among 16-24,39% among 25-U,32o/o amaflgthose aged 9544,
29% among those aged 45-54, and 17o/o in the 5E.64 age group.
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equates to 90% of the uK adult population. R4JAT does not provide a breakdown of

listening ov ptogi"]ntn"tvp" Howiver, we estimate that a largeproportion of this

listening ir noffi n"w" c6irtent because news content is scheduled only periodically

on radio networks'

4.35 As outlined above, the radio listening figures from MJAR are based on listening to

all radio, 
"nJ "i" 

not specific to listeiin-g to news.content. At the wtrolesale level, Sky

is one or ontvi*o ;;itifi"iders of neis content to radio listeners. The radio

stations that it provides news to account for 43.6% of all radio listeningsl, with the

BBC accouniinb-iot il.2o/o, 
"""otoing 

to RAJAR- Atthe retail level, the BBC share of

listening ,"r"''i" in" same ga zfiZgd is th_en followed by a range of smaller radio

provideis, most notabty Gb6al (16.6%) and Bauer (11.1o/o).

Figure 13: Radio listening shares and wholesale provision

BBG Network Stations 45.2o/o BBC

eBC UocaURegional 9'0% BBC

Totat BBG 64.2oh

16.6%
11.1o/o

4.10/o

3.3o/o

1.7o/o

6.8%
43.60/o

Global Radio (UK)
Bauer Radio
GMG Radio
UTV Radio (inc. TaIkSPORT)
Absolute Radio Network
Other commercial

Total Gommercial

Other listening
Totalother

skv
sky
skv
skv
skv
skv

2.2%
2.2e/o

genre breakdowns.

4.36 Figure 14 below sets out the proportion of a{1tls aged 16+ who listened to at least 5

consecutive minutes of radio iaudience reach) for each provider of radio news at

both the wholesale and retail level. This demonstrates that, through its supply of 
.

news conteni 
"i 

in" wholesale level sky has the potential to reach 33.4 million adults

or 64.7Toot tire-aOuft population. This iompares io the BBC's reach of 34'2 million

(66.3%) aOults. lt has'not been possible to calculate reach on the basis of radio news

listening alone, and the amount of national news broadcast willvary by outlet, it is

likely that estimating reach on the basis of all radio listening overstates the levelof

reach acnieveJln r6spect of national news listening. No industry data is available to

estimate the share or reach of radio news'

0, all adults 16+

w;;; iigro, are fo,rio,tai tistening, not radio news listening, as RAJAR does not provide

ofdataonradionews|istening(asRAJARdoes.notprovidegenre
breakdowns) we rraveuiJo tot"t radio listenini when considering ine relative positions of each media

provider on the radio Platform.
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Figure 14 - Radio Average Weekly Reach - e3 2010
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Digitd) Network

Retail news provider, by radio group

Source: RAJAR, AllAdults (16+1, Q3 2A1d'z. Note, this is not radio news listening, but all
radio listening as R'AJAR does not provide genrc breakdowns.

Summary of platform by platform analysis

4.37 Wt!? strong presence on three of the four media platforms (TV, Radio and online),
the BBC is the largest and most far reaching provider of news and current affairs to
consumers in the UK. While ITN and ITV are only present on two platfonns (TV,
online), they currently hold a strong overall position given their presence on TV (as
the second largest provider) which is the most commonly used platform for news and
current affairs consumption. Sky is present on three platforms at the wholesale level
(two at the retail level) which includes the TV platform. As a result it achieves a
relatively high reach in terms of proportion of the adult population. At the wholesale
level, Sky also has a strong presence in the provision of news content to radio
broadcasters. News Corp is currently present on two platforms (newspapers, online),
and holds a strong position in respect of newspapers, achieving a reach double that
of its nearest rival, DI\{GT. A number of other media providers are also present on
one or two platforms.s3

4.38 Figure 15 and Figure 16 provide a graphical comparison of the parties' reach within
each platform. While the standard industry measure of reach is different for each
platform and cannot be combined, viewing each measure as a proportion of the adult
population does provide a picture of the main news media providers' relative
importance (in terms of reach) across allfour media platforms.

t' 'Aly other station'will include listening to (but not limited to) stations not measured by MJAR (e.g.
smallcommunity radio stations), hospital radio stations, army base radio stations.
'" ln most cases, the second platform is online as a result of the creation ol a nevvs website to
complement their offering on another platform.
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Figure 15 - Reach across plafform (millions of people) atwholesale level
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Source: TV: October 2010, BARB, AIt Adutts (16+1, Radio: Q3 2010, RAJAR, AII Adults

(16+1, press; Kantar Media/NRS,'alt adults (1'6+),'Ontine: October 2010, Nielsen / lJKOlP,

atl Zi. Methodotogies for data collection differ by industry'

* TV: National and international news subgenre only. BBC = BBC One, BBC Two, BBC News' ITN =

1ru1, C4. Sky = 5L, News, Five. Reach criteria = 3 consecutive minutes of viewing in an average

*""(, octoo6r 2olo. Radio: Listening to all radio - as RAJAR does not provide programme genre

"n-rrvlii. 
n"y other' incilJesfistenirig to stations not individuallymeasured by MJAR and non BBC

or Commercial stationi- Reach criteriJ = 5 consecutive minutes of listening once in the week. Press:

6 day average issue readership (AlR) for dailies, Oct 2009 - Sept 2010, excludes regionaltitles'

neain criteiia = read oi ioored into a publication within its publication period for at least 2 minutes.

1.1"*. Corp = The Sun, News of the World, Times, Sunday Times; DMGT = Daily Mail, Mail on

Sunday; Trinity Mirror'= Daity Minor, Sun{ay Mirror, The People, Daily Relord (in.Scotland); Northern

& Silii= Daity Star, Daily E*pres", Daily St-ar Sunday, Sunday Express. Online: .HoI" and wotk

p"n"L apptications included, att ageO 2+. Analysis based on top 50 news sites only. Figures are

lioninry'1'inOuplicateO audlences. 
-Unduplicated audience figures exclude Fg]gryI and.international

iitbr;;a sitei outside irratop 50. BBi = BBC News + BBC Homepage,.DMG-T = Mailonline, News

b"rp = if," Sun + News ot tnb WortO + The Times/Sunday Times, Guardian Media Group =

Guardian.co.uk.
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Figure 16 - Reach across platform (millions of people) at retail level
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News and current affairs consumption cross-media

4.39 In the absence of a single metric to measure the consumption of news consistenfly
across platforms, Ofcom commissioned audience research into the clairned
consumption patterns of user across TV, radio, press and online. Details of this
research can be found in Annex 1. The research asked respondents to name their
sources of UK and international news and cunent affairs from a prompted list that
included regionaland local sources, such as regional newspapers or regional radio
stations (see footnote 52). From this data we were able to establish a common metric
(share of referencessG; to measure cross-media news and current affairs
consumption in terms of:

o 'main source of news' - respondents were also asked to name their single main
source of news that they used regularly (e.9. a specific TV channel, website,

*W 'ttational News' genre only. Reach criteria = 3 conseeutive minutes of viewing once in the week
Radio: Top 4 groups charted. Reach criteria = 5 consecutive minutes of tistening once in the week
Press: Press: 12 month average issue readership (AlR) Oct 2009 - Sept 2010, excludes regional
titles. Reach criteria = read a publication within its publication period for at least 2 minutes. Online:
Home and work panel, applications included, all aged 2+. Analysis based on top 50 news sites only.
Figures.are monthly unduplicated audiences. Unduplicated audience figures exclude regional and
internationaltitles, and sites outside the top 50.
"" ln Ofcom's cross-media audience research (2010) a'reference'is a news brand/title that is cited by
a consumer as a source of regular (i.e. at least once a week for all sources, except for weekly
newspapers and magazines where it is defined as at least once a month) UK or intemational news or
current affairs for them. A media provider's total references are calculated as responses for each
individual news source across the platforms of TV, radio, newspapers and intemet. These are for
example, BBC One, Sky News, The Daily Mail, etc. lf a respondent uses more than one source from a
particular media provider it counts each time. The share of each media provider is then calculated as
the aggregated number of references for that media provider, expressed as a proportion of all
references.
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newspaper or radio station). This enablgd us to aggregate this data by media

ownei (ietailer) and media provider (whbbsaler) to establish the share by media

ogner or piovfter based on consumers'single main source of news87; and

o 'all regular sources of ne\lrs'- by provider (retailer e.g. title, channel) and

wholesaler (media provider). This includes all sources of news and current affairs

named by consumers that they used regularly. lt therefore includes both the main

source oi news named and 'secondary'sources named, thereby including the

effects of multi-sourcing on the share of media providers'

4.40 Respondents were able to name any source of narvs, including both nation-wide and

locai or regional news providers as part of this research. In the results, local or

regional pioviders have been aggregated into'othe/ but individually accounted for a

small share of resPonses.

4.41 Furthermore we were able to calculate the proportion of people who said that they

had used at least one media source by media owner (retailer) and by media provider

(wholesaler), in order to produce a cross-media reach metric based on regular news

consumers. For example, if a respondent said they had used both a BBC website

and BBC One, they counted once in the cross-media reach for the BBC. See Annex

1 for more details.

4.42 This research has enabled us to examine the relative shares and reach of different

news and current affairs providers, in respect of their importance to consumers both

as a main source of news, and as a regular source of news more generally.

Share of references

4.4A The analysis provides us with four different measures of audience share for each

provider: the i'main source of news", and "all regular sources of news", at both the

ietail and wholesale level. The results of our research are summarised in Figure 17

and displayed in Figure 18 to Figure 21 below for regular use (at least once a week).

Figure 17: Summary results from market research on share of references

'Share of references'

'Main source of news' 'All resular sources of news
\A/holesale Retail \/vholesale Retail

BBC 54o/o 54o/o 37o/o 37o/o

ITN / ITV 14Yo 12Yo 12o/o 9o/o

Ne-we C 60/o 6Yo 1zYo 12%

sky 9o/o 7o/o 1lYo 5o/o

Others See Fiqure 18 See Fiqure 19 See Fioure 20 See Figure 21

87 For the purposes of assessing share of references at the wholesale level, where news is provided

through a wholesale contract, thL reference is attributed to the wholesale provider of news content.

At thiretail level, the reference is attributed to the owner of the news source named'
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4.44 Our analysis indicates that the BBC is the single most named source of news and

current affairs for respondents, both in terms of share of references for main source

of news (S4Yo) and share of references for all sources of news (37o/o). While the BBC

is not present on all four platforms, it continues to account for a large proportion of

cross-media consumption, primarily due to its position in TV news viewing, the

platform most cited by consumers as being their main source of news. As noted

earlier, the BBC's poiition in the provision of TV news has increased over the last

eight years. lt also possesses a strong online news service and is the leading source

of radio news for listeners.

4.45 Together ITN and ITV hold a relatively strong positi_on in the provision 9f news to

crols-media audiences at the wholesale and retail levels respectively. ln respect of
the wholesale provision of news, ITN is the second largest wholesale provider in

terms of main source of news with 14% of respondents naming ITV or Channel4 as

their main source of news. ITN is second fioint with News Corp) most cited of all

sources of news with 12%. Similarly, ITV is a strong provider of news at the retail

(media owner) level as the third largest provider, with 12% of respondents indicating

it was their main source of news and 9% of responses indicating it was a regulaf

source of news. The prominence of ITV and ITN is primarily due to their presence on

the TV platform, particularly given they are currently only present on one other

platform (online).'As noted earlier, ITV's share of TV news viewing has been falling

over the last eight Years.

4.46 \ry6ile only present on two of four platforms today (newspapers, online)-News Corp

has a strong position relative to other remaining media providers, with.60lo of

respondent6 haming it as a main source of news (fourth overall) and 12o/o ot

responses citing it a1 a regular source of news (second overall)88. News Corp's

position in respect of cross-media consumption is primarily due to its leading

presence in the newspaper platform.

4.47 Due to lts presence on the TV platform, Sky also has a relatively strong position

relative to other providers. Sky's position is enhanced at the wholesale level, due to
its wholesale contracts to supply TV and radio news content, where it is the third

largest provider of news in cross-media terms. In this respect, 9% of respondents

citeO Siy as a main source of news, whereas it had a 1Oo/o share of references as a

regular iource of news. lf considered at the retail level, Sky's is third _with 
a 7% share

ofieferences for main source of news, and is equal fourth in share of references for
all regular sources of news with 5%.

4.4g As would be expected, a number of other media providers also contribute to cross-

media consumption, although for the most part they account for substantially smaller

shares of references for main source of news and for all regular sources of news.

The one exception to this is DMGTSe which had the same share of all sources of

tt There is no difference between wholesale and retail for News Corp as it self-provides news for its

newspaper and online.* fni questions on news sources in the quantitative research were based on asking respondents to

select fiom a list which news sources they used on a regular basis. Respondents were also asked if

there were any other titles they used that were not on the list and these were also recorded' For the

weekly newspapers, the list read: The Observer, The Sunday Telegraph, f.ne py1{aV Times, The

tnOeplnOent'on Sunday, Sunday Mirror, News of the World, The Sundaylt"t4d (sho1v1 in Scotland

oniyj, Wal"r on Sundai (shown in Wales only), Weekly magazines (e.9. The. Economist, The

Sf6i:tator, New Statesman, etc), Other weekend\weekly newspaper or weekly Taglzl.le (write in)'

Due to an eror, the list omitted'the following weekly newspapers: Mail on Sunday, Daily Star on

Sunday, Sunday Express, The People, Data for these titles are therefore based on spontaneous

i".poni". from-participants. ln order to investigate the potential impact of this research effect, we
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news (5%) as Sky at the retail level. However, only 3% of respondents named it as a
main source of news (compared to 7% for Sky).

Reach

4.49 Our cross-media audience research also provided us with the data to calculate an
estimate of the proportion of regular news consumers who say that they use at least
one source of news on a regular basis for each media provider and owner across all
platforms (offering a cross-media audience reach metric). For example, if a
respondent said they had used both the BBC website and BBC One as regular
sources of news, they were counted once in the croSs-media reach for the BBC.

4.50 Submissions made to Ofcom offered alternative measures for audience reach. A
number of submissions used reach figures sourced from Touchpoints, which
provides a database for muftimedia channel planning which gathers together figures
from the industry standard measures for each of BARB for TV, RAJAR for radio,
UKOM for online and NRS for print to generate a single source through data fusion.
This suggested the combined reach of News Corp / Sky would be 52% of the UK
populationeo.

4.51 We have not had sufficient time to fully validate the Touchpoints flndings in addition
to our own research and use of individual industry data. This is within the context of
there being. no one induslry recognised gingle source of media measurement across
platform. In addition, each of the individual industry measures for TV, radio,
newspapers and online have differing definitions for the genre of news, as well as
different methods for measuring consumption, as well as variation in age ranges, and
definitions of consumers.

4.52 The quantitative research we commissioned offers instead a consistent definition of
news and current affairs, and of consumption for each platform. Although it has from
limitations (for example, our market research is based on a weighted sample of
respondents that is smaller than those generally used to compile standard industry
metrics) we believe that it provides useful data in analysing reach on a cross-media

undertook a modelling exercise for all the weekly newspapers and normatised estimates based on the
national readership distribution from the national readership survey. The results showed a minimal
effect on total share of references:

o Retail level results: BBC 36%, lTVl 9%, News Corp 13%, Sky 5%, Channel4 3o/o, Northern
Shell, 4olo, Associated Newspapers 6%, Trinity Mirror Group 5%, Telegraph Media Group 2o/o,

Guardian Media Group 3%, Independent Print 1%, Pearson (less than 1%), Commercialradio
5%, other owner 9%.

o Wholesale level results: BBC 36%, ITN 12%, News Corp 13%, Sky 10%, Northern Shell3%,
Associated Newspapers 6%, Trinity Mirror Group 5%, Telegraph Media Group 2o/o, Guardian
Media Group 3%, Independent Print 1%, Pearson less than 1%, Other owner 107o- Source: Slaughter and May submission, based on Arena BLM Touchpoints Analysis. Covering

News Corporation newspapers, BSkyB TV news channels, Five News, News Corporation and BSkyB
websites and TalkSport (one of the main radio stations supplied by Sky News). lt does not include
reach BSkyB achieves through the supply of news to all commercial radio. Touchpoints provide a
database for multimedia channel planning which gathers together figures from the industry standard
measures for each of BARB for TV, RAJAR for radio, UKOM for online and NRS for print to generate
a single source through data fusion. Due to the time constraints on the test, we did not have sufficient
time to fully validate the Touchpoints findings, this also applies to other third party research quoted in
this document. This is within the context of there being no one industry recognised single source of
media measurement across platform. In addition, each of the individual industry measures for TV,
Radio, Newspapers and online have differing definitions for the genre of news, as well as different
methods for measuring consumption, as well as variation in age ranges, and definitions of consumers.
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basis. Our platform-by-platform analysis outlined between paragraphs 4.11 and 4.38

considers the standaiO'inOustry reach metrics specific to each platform.

4.5g The results of our cros+media audience research are given in Figure 22 and Figure

23 below. Tnis-strows that 81% of consumers who use news regularly use the BBC

as a news source at least once a week. This position does not vary between

wholesale and retail as the BBC self-provides news'

4.54 At the wholesate level, ITN is second in cross-media audience reach, with 40olo of

consumers who use news regularly saying they use it as a regular sou.rce of news.

Sky is third achieving a cross-media auOience reach of 337o, followed by News Corp

in fourth with 32%. Tiere is then a longer tail of smaller providers comprising the

other newsp"pEr groups. 'Other providLrs' is a fragmented group of smaller providers

named by respondents to the research'

4.5S At the retail level ITV is the second placed news provider with a reach of 34%. News

Corp is third with 321/o and Sky fourih with 17%. However, atthough the identity of the

top iour news froviders remaihs the same, the gap between them and the other

providers is mlctr reduced, with DGMT and Trinity Minor at frfth and sixth place with

16% and 12;/o respectively. In this chart, Channel Five is included within Northern

and Shell. The retail assessment also includes commercial radio (covering the reach

of all commercial radio stations) and other providers. The difference between the

wholesale and retail data on reach is mainly due to the significant reach of TV news

on Channel4 and Channel Five

Figure 22 - Cross-media audience reach of consumers who use news regularly'
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Figure 23 - Cross-media audience reach of consumers who use news regularly, retail
level

Percentage of consumers using nelvs regularly
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Source; Ofcom cross-media audience rcsearch, 2010

Demographic and socio-economic variations in cross-media use of news and
current affairs

4.56 Our cross-media audience research highlighted some variation in the news and
current affairs sources that people from different age or socio-economic groups use
to access news and current affairs.

4.57 The most notable variations are as follows:

. Older consumers are less likely to use the internet as a source of news. While on
average across the population 26Yo of people said that they regularly used the
internet to access news, for the 65+ age group this was 6%s1. Regular use of the
internet as a source of news and cunent affairs also varies according to socio-
economic group, with 347o of those in the ABC1 group comparing to 15% of
those in the C2DE grouptz. Both of these are consistent with gen-eral internet
take-up and usage trends within these groups.

o Young€r consumers are less likely to say that they use radio as a source of news
and current affairs. While the proportion of the population as a whole who used
the radio to access news on a regular basis was 32o/o on average, tor 16-24 year
olds, this was 21Yo. Younger consumers were also less likely to cite television

tt Cross media audience research 2010, Base: All adults in GB (2018), Q1A: platforms used regularly
(qt least once a week) for news. Note: Regular defined as at least once a week.
et rbid.
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(66%) versus Tgo/olor all adults, and more likely to cite the internet (360/0) versus

260/o tor all adults.

. Older consumers aged 55+ are more likely to cite newspapers as a source of

news (S0% otinoriuged 55-64 and 54% of those aged 65+) versus Mo/otor all

adults.

o platform-level multi-sourcing also varies to some extent. According to our cross-

media audience research, people aged 55-64 were less likely to use just one

platform toinews (36% compaied to AZon for all adults) whereas those aged 16-

24 were more tikely (460/o), as were those in the C2DE socio-economic group

(SO%). nesearcn 
"itdC 

Uy'tn" merging parties showed broadly consistent socio-

iconomic variations regarding multi-sourcing'

4.Sg In the time available, we did not consider these variations to be significant enough to

warrant the definition of separate audiences according to age or socio-economic

groupings.

Consumers' use of multiple sources of news and current affairs

4.Sg Of relevance to plurality for news and current affairs is an understanding of how

consumers may'draw on multiple sources for news and current affairs. We refer to

this by using the term 'multi-sourcing''

4.60 lt is important to note that the audience shares which we present above for the 'main

source of news'are unlikely to capture the efiects of multi-sourcing. However, the

analysis which we present of audience shares for'all sources of news' does capture

the effects of multi-sourcing, albeit implicitly'

4.61 We have received detailed representations on how many sources consumer use for

news and current affairse3. Consumers may use multiple sources of news in three

ways:

o sourcing news from one provider on more than one platform;

. sourcing news from more than one provider on the same platform;

r sourcing news from more than one provider on more than one platform.

4.62 We look here at multi-sourcing across all providers and platforms.Wg have also

looked in particular at consumers who source news today from both News Corp and

skv.

4.63 The possible implications of consumers using multiple sources for news and current

affaiis in the context of the proposed transaction are explored in section 5.

Use of multiPle media Platforms

4.64 We estimate that a large proportion of the UK adult population use's rnore than one

media platform to access news and cunent affairs'

4.65 Our cross-media audience research showed lhat42o/o of regular ner,vs consumers

rely on a single media platform for news and current affairs while 58% use two or

t3 See for example News Corp's response to the Invitation to Comment paragraphs 6.7€.8 and [XJ
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more platforms on a weekly basis (32% use two platforms, 19% three platforms and
7To four platforms). This suggests that the average number of platforms used to
access news in a typical week is 1.9.

4.66 Evidence submitted by News Corp suggests instead that the average number of
'types of media' used 'regularlt' is closerto 4*. We note that FTI / Mintel consider
locaUregional newspapers as a type of media distinct fom national newspapers, and
similarly locaUregional radio as a distinct type of media from national radio. This
means that the total number of dffierent types of media in the FTI / Mintel analysis is
six TV, internet, nationalnewspapers, locaUregionalnewspapers, national radio, and
local/regional radio. Our anallsis, instead, focuses on four media platforms: TV,
radio, newspapers and internet. In addition, the definition of news for the multi-
sourcing data may be broader than our definition for the public interest consideration,
including: national and international news; sports; entertainment news; current
affairs; and politias.

4.67 We are not persuaded in any event that these different .ppro""h". and the inclusion
of different media are likely to make a significant difference to the overall
understanding of consumers' use of multiple sources of news.

4.68 Among the alternative platform combinations available, our research found that2go/o
of regular news consumers claimed to rely on television alone for news content.
Television coupled with news_papers wag the next most popUfar combination (16% of
respondents). Television, radio and newspapers came thta (Zoto), tottoweO Oy
TV/radio together (7%) and TV/radio/newspapersfinternet combined (7o/o). These five
consumption modes accounted for over 70% of regular news consumers as
measured in our quantitative research.

Multi-sourcing withi n each platform

4.69 News Corp submitted evidence on how consumers use a range of different sources
within and across platforms:

o FTI's report provides information on the proportion of consumers who use a mix
of different platforms for news, drawing from TV, radio, newspapers, online and
magazines. This suggests that around 8% of consumers use no sources of news,
with around 17olo using one source , 24o/o two sources, just under 25% using three
sources, around 18% using four sources and around 8% using 5 sources. FTI
noted more than 50% of consumers use 3 or more media platforms.

e Within platforms FTI provided data suggesting that on average each week
consumers use 1 .1 channels for TV news, 2.2 channels for radio, 1.4 titles for
newspapers and 3.5 websites for onlinees.

o Perspective also provided data on muhi-sourcing for news within platforms,
slightly differing from FTI's, stating that consumers use 1.26 newspaper titles, 2.2
TV channels and 3.5 websitess.

* This estimate is based upon an analysis by FTI for News Corp of data published by Mintel in
Consumer Perception of News Media, Sept 2010. In the time available, we have not been able to
validate this evidence. Differences between our and FTI's estimate may be due to numerous
methodological factors.

11News Corp submission, Annex 1 by FTI (Table 5.1)- News corp submission, Annex 1 by FTt (Table 5.1), Annex 2 by Perspec'tive (Figure 23)

48



Report on Public interest test

4.7O Our cross-media audience researcheT also provides evidence on the level of multi-

sourcing within each platform. lts estimates are broadly similar !9 News Corp's for

multi-sourcing within TV and newspapers. lt indicates that for UK news and current

affairs consumption: regulaf8 TV news viewers use on average 1.7 channels per

week; regular daiff nev,rspaper readers use on average 1.3 titles per week; and

regular weekly newspaper readers use on average 1.1 titles per month'

4.71 However, our research suggests lower levels of multi-sourcing within the radio and

internet platforms compared with the News Corp submission. We recognise that the

difference in results may be due in part to limitations of our survey methodology
causing an underestimate on our part of the level of multi-sourcing on the radio and

internJtes. On the other hand, we have not been able to validate the evidence
submifted by News Corp in the time available.

412 lf a reference to the Competition Commission were made, we would recommend
further investigation of the level of media-brand multi-sourcing within the radio and

internet platforms as a relevant factor in understanding how consumers use of news

and current affairs media and how this affects plurality.

Multi-sourcing across platforms

4.73 Our cross-media audience research provides evidence on the number of providers

from which consumers source their news across all platforms. Figure 24 suggests

that many regular news and cunent affairs consumers tend to source their news and

current aitairi from a relatively limited number of providers. Looking at wholesale
provision, 71o/o of regular news and cunent affairs consumers use three or fewer
providers in a typicalweek, and 47o/o only use one or two. However, a significant
proportion (29o/o) uses four or more providers at least weekly. On average,
consumers who use news and current affairs regularly use 2.9 providers in a typical

week.

tt Source: Ofcom cross-media audience research (2010). Base : regular users of news platforms

ffV=1784, Newspapers=1281,Radio=942 , Internet=70s) Q3a/b, Q4alb, Qsa/b, OOa/b. Q7alb
*We use ;regulaf to refer to consumption of UK news and current affairs on a weekly basis on a

specific platform.
dThe questionnaire we used in our research lists groupings of some radio stations as a single brand.

for ixahple, all BBC national radio stations are grouped as one brand. And while we list a number of

different news websites, we grouped 'othe/ websites together in our questionnaire. This means, for

example, we classity all the Offeient blogs as one source and all other websites not listed in our

questionnaire as one source.
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Figure 24 - Distribution of multi-sourcing by whotesale provider among all regular
news consumers
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Source.' Ofcom cross-media audience research (2010)
Nofe: Figures refer to at least weekly use for TV channels, radio stations, websdes and daity
newspapers, and at least monthly for weekly/Sunday newspapers of wholesale providers of
news and current affairs across all platforms. Figures count News Cory and Sky as separate
providers. Figures may underestimate the amount of multi-sourcing because "othe/' sources
arc grouped as one.

4.74 By considering retail provlsion, multi-sourcing levels do not appear materially
different. According to our research results, consumers who use news and current
affairs regularly ac@ss on average 2.91oo retail news providers, with 19.2%
consumers relying on one source, 48.9o/o on two or less, 72.9o/o on three or less, and
27.1o/o on four or more.

4.75 The high levels of single-sourcing are partly driven by a large proportion (11o/o) of
regular news consumers solely relying on the BBC to access news and current
affairs.

Multi-sourcing by Sky and News Corp consumers

4.76 Our cross-media audience research also indicates that regular users of Sky and
News Corp sources are more likely to use multiple sources than the average regular
news consumer. We found that both Sky and News Corp users access on average
content from 4 different wholesale news providers in a typicalweek. This compares
to an average of 2.9 for the general regular news consumer.

4.77 When looking at the distribution of multi-sourcing by wholesale news, we found that
620/o of regular Sky news consumers use four or more providers on at least a weekly
basis. Around 38% use three or fewer, 17% use one or two, and only 7o/o of Sky
consumers solely rely on Sky.

1@ Results from our market research show only a very small different in multi-sorcing between the
wholesale and retail levels - 2.89 and 2.81 respectively
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4.7g News Corp consumers have a simalar distribution when it comes to multi-sourcing,

with b4% accessing news and current affairs from 4 or more providers' We also

found that only 2% of News Corp consumers rely solely on News Corp sources.

4.7g Across the population as a whole, we found that few regular.news consumers relY

solely on Sky iil"r or solely on News Corp titles: at the retaillgvel, 2o/o rcly solely on

news trom Si<y; anO f y. rely solely on news from News Corptol; these shares do not

change materially if considering wholesale news provision.

4.g0 Our market research data is broadly consistent with the available industry data for

television. on ielevision, BARB OatL nignlights that out of all the viewers of national

news provided by Sky in October 2O1O,4o/o only watched Sky's news services

whereas ZOy, witcfred news from two olher providers in that month. Afurther 20%

watched news from one other providerlo2'

Gritical evaluation and trust of the media

4.g1 How consumers engagewith the media may affect the ability of a media owner to

influence public opiiion. In particular, some consumers may critically assess the

quality of lhe news that they consume and try to understand the agenda and key

issues behind it.

4.gZ For example, research from Mintel indicates that around a third of internet users

aged 16+ tend not to trust the news that they see, hear or read in the media 103, and

that just over hatfls of consumers say that they often check more than one source to

confirm news stories that they have read'

4.g3 Where consumers do seek to question the news they may themselveslimit the ability

of a media owner to influence public opinion. How far this can successfully guard

against the risk that one controller of media enterprises may have, too much influence

remains unclear. Consumers may find it ditficult to stay abreast of allthe key events

and underlying key issues in the news; this could take a significant amount of time

and effort to research.

4.g4 In any case, Ofcom research indicates that a large proportion_of consumers do place

a significanitrust in TV news. Both news programmes on BBC One and Sky News

demonstrate high levels of trust. Around 84% of regular Sky News viewers rate Sky

News highly onin" provision of trustworthy news. Similarly, 80% o1regular BBC One

viewers rate BBC Ohe highly on the provision of trustworthy news''o. On the same

trust metric, TV news trom otner public service broadcasters had lower rates among

their regular viewers, lW and Channel 4 alT}o/o, and 61% respectively'

4.gS Many consumers do however understand that newspapers are mor€ prone to

exprbssing a particutar position than TV news. Ofcom research indicates that 36% of

eonsumers believe newspapers are either impartial or neutralls. This compares with

56% of consumers who believe newspapers are biased. By comparison, 72% of

consumers believe TV is either impartial or neutral and22o/o believe it is biased.

,ot Source: Ofcom cross-media audience research (2010). Base: Allregular news consumers (1923)'

All GB ad u lts (20 1 8) Qgal 4al 5al6aIla combined'
iot a;ur;e. BARB, Network, based on 3 consecutive minutes, October 2010
t* 6in*rrr; ir;;pt6"t of N"*r Media - UK - Septemuer !!'!!, Mintel, Figure 55 (intemet survev)
,* 6;;il;i p"i."pii"rs of News Media - UK - September 201.0, Mintel, Figure 55 (intemet survev)
t* ;;r."; 

'Of;"r 
FbB i;";rei zoog. Consumers provided ratings ot 7 , 8, 9 or 10 out of a score of 1

to 10 where 1 is not at all trustworthy and 10 is completely trustworthy.
tot Ofcom Media Tracker, 2009 [Q105. Alladutts 15+l
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4.86 Consumers may also consider some platforms and specific media brands more
influentialthan others. For example, the News Corp submissionroT reported that in
the press, The Times has the most positive perceptions among consumers; it is seen
as authoritative, traditional, reliable, and responsible. ln comparison, it reported that
the Sun is viewed as sensationalist, biased and lightweight.

4.87 More generally, consumers may seek out different types of content depending on the
media they use. For example, the Mintel research indicates that 58% of popular
tabloid readers are interested in politicdcunent affairs compared to 817oof
broadsheet readers1o8. These different perceptions and interests could suggest
different degrees of influence of different media biands. While quantitatiVe-iretrics on
media usage provides some indication of relative influence between different media
players, they are not perfect measures. Some media players may be more influential
than these metrics would suggest, whereas the opposite may hold true for others.

lot t'tew9 Corp submission, Annex 1 by FTI (p62) using Consumer Perceptions of News Media - UK -
,S^gptember 2010, Mintel (intemet survey)
'c'Consumer Perceptions of News Ufedia - UK - September 2010, Mintel, Figure 62 (intemet survey)
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Section 5

Effects of the proposed acquisition - static
analysis
S.1 ln this section we have looked at the effects of the proposed acquisition on plurality

immediately after the transaction in terms of range and number of persons controlling

media enterprises including their ability to influence opinions. We refer to these as

'static" effects.

5.2 In performing our static analysis we have had regard to:

r whether the proposed transaction constitutes a change of control;

o externalplurality: we have considered the range and number of persons having

control of meOii enterprises in the context of their ability to influence opinions and

controlthe agenda.loe

. internal plurality: we examined how far the range of views expressed within

media enterpriies may ensure sufficient plurality following the proposed

transaction, including ihe effects of the impartiality rules for broadcast news, the

culture of newsrooms and audience expec'tations; and

r multi-sourcing and online news provision: we considered the effect of consumers'

use of multiple media and the increase in online news provision.

Change of control

S.3 The proposed transaction involves News Corp, which currently holds 39.14% of Sky,

acq,jirin.g the remaining shares it does not own, to give it 100% control of Sky' This

would represent a move from part ownership to full ownership Currently, News

Corp's siake in Sky, while repiesenting material influence over Sky, does not enable

News Corp to pasi'general and special resolutions alone given the presence of other

shareholders and independent directors' ""

5.4 The degree to which News Corp can influence the corporate policy and strategic

direction of Sky, given its current shareholding, will depend on a number of factors:

r Voter turnout and share of votes cast - at present News Corp's voting rights are

limited to [X]%111 which, based on past voter tumout over the last five years,

equates to Uitrreen txl%-t><l% of votes cast. On this basis News Corp is

currenly not able, on its o*n, {o achieve a simple majority of votes cast which, for

exampli, would be necessary to appoint or remove the Board. New Corp's voting

rights would, however, allow it to block special resolutions which, amongst other

thlngs, would be required to alter Sky's Articles of Association, reduce Sky's

shaie capital, and decide on the voluntary winding up of Sky'

1oe Competition Commission report, paragraph 5.7,Court of Appeal paragraph 90 on range and

number and DTI Guidance paragraph 7.7 on ability to influence'
i1i'i;iltirnl *Jiirreo that-News corp's 3970 shareholding gave it a level of control over sky for

tf'"'purp6r"" of including newspapers in our assessment, but we did not have to consider in that

coniext tf'e question of News Corp having full control of Sky'
,,r txl
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. Board representation - the Sky board currently includes a majority of
independent directors (8 of 14). Four of the six non-independent directors, are
afiiliated with, but not appointed by, News Corp. The remaining two directors are
executive directors and are therefore classed as non-independent directors.112

. UKLA listing rules and corporate govemance arrangements - a number of rules
govern and safeguard transactions between Sky and News Corp. . In particular,
Board approval is required for Sky to enter into certain arrangements with News
Gorp or any of its affiliates.

n Special rights - News Corp does not currently enjoy any specialvoting rights in
respect of its shareholding in Sky, nor does it have the right to appoint a director
to the Sky board.113

5.5 Taking these factors together the presence of the remaining shareholders and
independent directors is such that News Corp does not have full controlover Sky.

5.6 Foilowing the proposed acquisition, News Corp would have 100% ownership giving it
full control of Sky, which would enable News Gorp to take decisions that are ln tne-
exclusive commercial interests of News Corp.

5'7 News Corp may also gain a greater ability to exert influence over editorial decisions,
for example through the appointment or dismlssal of the editor of Sky News ( see
laten paragraphs 5.54 to 5.103 on our assessment of internal plurality).

Piurality of persons with control of media enterprises

5.8 In considering plurality and sufficiency of plurality, we consider the number and range
of views across different media enterprises in the ccrntext of their abili$ to influence,
and the range of views within media enterprises. This is the approach adopted by the
Competition Commission in Sky/lTV where it termed the former external plurality, and
the latter internal plurality, although in that case the Competition Commission was
considering a situation involving 

!W's acCuisition of 17.9% shareholding in tTV as
compared to 10oolo in this case.tt'

5.9 In looking at the number and range, we did not look simply at the number and range
of media enterprises, but also at their relative ability to influence and inform public
opinion. In doing so we have had regard to the purpose of plurality provisionslls and
as explained in the Secretary of State's guidance on the media public interest merger
provisions, which states that the public interest consideration 'is concemed primaity
with ensuring that controlof media enferpnses is not overly concentrated in the
hands of a limited number of persons. lt would be a concem for any one person to
control too much of the media because of their abiltty to influence opinions and
control the agenda. This broadcasting and cross media public interest consideration,

tt'For the purposes of Sky's Corporate Governance Code, all executiye directors are treated as not
being independent of the company.
''o The presence of directors on the Sky Board who are affiliated with News Corp would indicEte that
News Corp does have some influence over the appointment of directors; however, this influence
7.1s9s from their_position as a major shareholder in Sky and not through any special rights.
''- Competition Commission report, paragraph 5.11
"" Lord Mclntosh of Haringey (Parliamentary Under Secretary, DCMS) 2 July 2003, Hansard
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thercforc, is intended to prevent unacceptable levels.of media and cross-media

dominance and ensurc i minimum leveiof ptunlity"'u'

External pluralitY

O.1O Representations have been made to us that after the proposed transaction there

would Ue sumcilnfpturality by reference to the total number and range oJ media

enterprises available.

S.11 An analysis of this type would not take account of the ability to influence opinion. lt

would simply indicaie the number and range of persons with control of media

enterprises froviding news and current affairs without considering use by consumers'

5.12 txl
5.13 p<l ttt

S.14 At the most extreme, adopting a count of the number and range of owners of media

enterprises without tafing' account of their ability to influence opinion would mean

that all news and cuneniaffairs providers would be included as contributing to

plurality simpty Oy Ueing available regardless of whether they were used by several

million or zero consumers'

S.1S We do not consider these submissions or this approach to be credible. Assuming a

reasonable minimum scale, the number and range of persons controlling media

enterprises at the retail level with a minimum scale falls from 16 to 15. At the

wholesale levet, tne number and range of persons controlling media enterprises

would decrease from 11 to 10118.

5.16 ln any event, as explained above, we consider that in assessing plurality and

sufficient plurality we should look not simply at the number and range of media

enterprises, but ilso at their relative ability to influence and inform public opinion.

ttu DTI Guidance, paragraph 7 -7
t17 lxrttt Foiwholesale, this figure has been calculated under the following assumptions

o Specialist TV nivs broadcasters (e.g. France 24, Al.Jazeera, CNN, Euronewg' Fox News'

RT, CNBC, eb-mU-rg, CCTV, Sfirltews, Press TV and NDTV) are excluded as they do not

have a Urc newi 
-!en-d", 

are targeted at a small minority of the UK news audience. We

estimate that th;t;;;oui.tt tor eJs ttran 1% of total national news viewing' This would limit

their abilitY to influence
o The TV and Radio news content provided by Sky at a wholesale level to third party

broadcasters iiireated as 'controlled' by Sky for the purposes of the 'count'; and

r Online only news providers are excluded, as these are not deflned as media enterprises

under the Enterpr'rse Act 2002. lt should be noted that in almost all cases online news

providers eitnei (i) already have a presence on another platform (e.9. newspapers, TV) and

are therefor. in"iua"a in ihe'couni' of media enterprises, or (ii) are online news aggregators

or (iii) do not have a UK news agenda'

At the retail level, The figure has been calculated using the_same assumptions as those.at the

wholesale level, with tniiottowing exception - the WLnd Radio news content prwided by Sky at a

wnotesate levelto thirJ pary broidcastirs is instead treated as 'controlled' by the third p-arty

broadcaster. furtnermjre, *" n"ue exclude radio providers that account for less than 1% of total

radio listening given their limited ability to influence opinion
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5.17 We have looked at ability to influence and inform opinion by reference to a number of
factors since there is no single standard industry measure which can be used
consistently across media platforms. These are:

o Audience share and reach within individuat platformslle. Where possible, we
have used recognised industry measures for each media platform to assess the
current situation and the potentialeffect of the proposed transaction.

o Analysis of consumers' consumption of news - based on minutes of use by a
typical consumer in a day.

o Primarf rcsearch on consumers' claimed use of different media. This new
market research provides us with the only available measure to compare the use
and reach of different news sources across different media, something which is of
particular importance in light of our identification of relevant audiences as cross-
media audiencesl2o

5'18 While each of these measures may not individually capture allthe dffferent features
of cross media consumption and the effects of the proposed transaction, they provide
usefulinsight.

5.19 This transaction does not result in a change in the number, range or relative ability to
influence within three of the individual platforms - TV, radio and newspapers. There
would be a change within online news provision, with a reduction in the number of
voices and a concentration in audiences as both News Corp and Sky provide news
on this platform.

5.20 However, the relevant audience for this public interest test is cross media. Taking
into consideration the parties' positions across all media platforms, the transaction
may be expected to have an impact on the number and range of persons owning
media enterprises across media platforms.

5.21 As discussed in Section 4, News Corp is currently present on two media platforms
(newspapers and online), while Sky is present on three platforms at the wholesale
level (TV, radio and online) and two platforms at the retail level (TV and online).

5.22 Following the transaction, News Corp would be the only news and media provider
present on allfour media platforms at the wholesale level (TV, newspapers, online
and radio). At the retail level, it would be one of three providers of UK-wide news
and current affairs on three of four platforms (alongside the BBC on TV, radio and
online and Northern & Shell on TV, newspapers and online). Considering the
respective positions of the parties in terms of reach on each platform (see Figure 22
and Figure 23), post-transaction, News Corp would have a significant presen-ce121
across all media platforms.

ttt Audience share is the percentage of total consumption accounted for by a specific news provider.

fly{e1ce reach is-the percentage of the total audience which is exposed to a specific news provider
''" This cross-platform metric is a'share of references', derived by determining which media oulets,
titles or channels consumers mention when asked about their news and current affairs providers
flgross media platforms. See Annex 1 for more details
''' Post-transaction, at the wholesale level, News Corp would be the largest (of eight) newspaper
provider, the third largest (of three) TV news provider, the second (of two) largest provider df rLAio
news content, and one of the top five online news providers.

56



Report on Public interest test

S.2g Most importantly, the transaction will provide News Corp with full control of a

presence on the TV platform. Access to TV for news delivery is of particular

importance -this is ihe platform to which consumers rely on most, with 73% stating it

is iheir main source of Uf news compared to 8% for radio, 7%for newspapers and

7o/ofor online newstz.

S.Z4 In order to understand the potential ability to influence public opinion, we have

considered the parties position in respect of their share of 'news minutes' consumed.

Ofcom estimates that the average person spends approximately one hour per person

per day consuming news content across media platforms. Using data from industry

itanOarO data souices (BARB / RAJAR / NRS I Nielsgp) we can display the

distribution of this time by platform and media ownerl2t-

S.2S This provides a common measure upon which to compare consumption by media

provider across all platforms. Such analysis does have some drawbacks. In

particular, it assumes that one minute of news consumption is equal inlerms of

bUitity to influence across all media12a, and that the underlying standard.industry
meaiures being converted into minutes are directly comparable'"'. Both of these

assumptions are likely to be flawed to some degree.

5.26 Nonetheless, we considered that this measure provides a useful overview of the

parties' relative positions and ability to influence public opinion through cross-media

news and current affairs consumption, particularly when viewed in conjunction with

other cross media data.

S.Z7 The results of our analysis of cross media share of consumption based on share of

minutes consumed pei head, per day by news provider are set out in Figure 25 and

Figure 26.

5.28 Following the transaction, at the wholesale level, our analysis suggests News Corp

will accounttor 23.7o/o of all minutes of news consumption - a 9.8 percentage point

increment. At the retail level, News Corp's share of minutes would be 16'3% (a2.4
percentage point increment) given the exclusion of Sky News's current_wholesale
provision of hews to Five and commercial radio. By comparison, the BBC continues

io account for the largest proportion of news minutes consumed (43.5o/o). The third
placed provider would be DMGT at9.4o/o of minutes, with others substantially lower'

122 Respondents were provided a list of different media types and then asked the question "From the

list below, please tell me which of these you use regularly for Ul(lnternational news and cunent

affairs. bv reqularlv I mean at least once a week."
itt foittris aiatysis we have estimated radio news listening based on MJAR figures and Ofcom

assumptions. tnis differs to the treatment of reach earlier that displayed all radio listening,

unadiusted.,,t For example, one minute of TV national news consumption in this analysis is equivalent to one

minute of reading a newspaper.
12u lt is importanito bear in minO tnat each industry measure has its own methodology for measuring

consumption. For example, television and online measurement are both based on a continuous panel

of peoplL and a metereO torm of measurement. Radio and print, on the other hand, are based on
-iporiOents' claimed consumption reported in a diary or survey. Furthermore, there is no consistent

measure of news consumption across platforms.
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Figure 25: Share of news consumption by media enterprise at the wholesale level
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5.29 lt should be noted that the share of minutes aftributed to Sky could, to some degree,
understate its impact on consumers as a TV viewing minute is attributed the same
value as a minute spent on other media platforms. However, the same will be true of
the relative importance of ITV and Channel4 in this analysis.

5.30 In practice, we would expec't that a TV news minute would hold greater weight in
terms of abili$ to influence than other media given television's impact as a medium.
Specifically, TV news broadcasts are designed to deliver information and messages
effectively in a relatively short time period compared to that available to newspapers.
This suggests TV news broadcasts may be somewhat underweighted in this
analysis. At the same time, newspapers may be overweighted given the time spent
on reading. The analysis also highlights how a relatively limited amount of time may
be spent by consumers using online news media.

5.31 t><1.
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Figure 26 - Pr-o^Oortion (%) of news minutes consumed per headlper day by plafform

and provider''"

Papers' TV, Radio" Online" Total

Skv (includinq radio) 0.0 2.4 6.7 0.0 9.1

Five 0.0 0.7 0.0 0.0 0.7

News Corp 13.8 0.0 0.0 0.1 13.9

News Corp / Sky 13.8 3.1 6.7 0.1 23.7

BBC 0.0 24.9 18.3 0.3 43.5

ITV 1 0.0 4.8 0.0 0.0 4.8

Channel 4 0.0 1.1 0.0 0,0 1.1

ITN (lWl + C4) 0.0 5.9 0.0 0.0 5.9

DMGT 9.2 0.0 0.0 0.2 9.4

Trinity Mirror 4.8 0.0 0.0 0.0 4.8

Teleqraph Media GrouP 4.2 0.0 0.0 0.1 4.2

Northern & Shell 4.1 0.0 0.0 0.0 4.1

Guardian Media Group 2.6 0.0 0.0 0.1 2.7

Lebedev Foundation 1.0 0.0 0.0 0.0 1.0

Pearson 0.6 0.0 0.0 0.0 0.6

Total 40.3 33.9 25.1 0.7 100.0

Source: see footnote 126

5.32 Overall, we consider that this measure provides a useful insight into the level of news

consumed from each media provider. The analysis indicates that News Corp

currenly holds a strong posiiion with respect to the consumption of news content

across all media. ThiJwill be further strengthened by their acquisition of Sky'

creating a significant gap between the top two providers (the other being the BBC)

and the r"rlining neils providers. On this measure, the effect of the proposed

transaction varieJwhen ihe impact on wholesale or retail news provision is

considered.

t2u Note of data sources:
r papers: Ofcom analysis based on NRS data supplied by Kantar Media, Audience base is

to+, and the data covers the period october 2009 - september 2010.

o TV: Ofcom analysis. Total minutes of television viewing sourced from BARB, all Adults (16+)'

all homes. National and international news subgenre category only in BARB. The base for

minutes/heao Ir tn" adult UK population. Note that news output on Sky represents Sky News

channel,s output inat is categorised as national/international news in BARB. For the BBC' it

includes news on BBC One,-BBC Two and BBC News. October 2010.

r Radio: Ofcom analysis. Totalminutes of radio listening sourced from MJAR, based on all

adults (16+), 03 2d10. Minutes spread across the total adult population 16+ As RAJAR does

not provide programme genres, we have had to estimate the amount of listening to the nevus

genie on raiio-.ille havjweighted minutes of listening to commetcial radio and BBC radio

services according to an assessment of the proportion of the schedule dedicated to news

output. fne welgniing ir S7' for all stations except BBC Radio 4, which has been weighted at

z7o/o and eec {aJiotive Live (1gYo). Note that this doesn't include minutes of unallocated

radio listening which, by its nature, cannot be apportioned to news and non-news content'

. Online: Ofcom analysis. Sourced from Nielsen, all intemet users aged 2-+ in October 2010'

The base for minutes/head is Ofcom's estimate of the population aged 2+'
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5'33 Our market research has enabled us to examine the parties'position, relatlve to other
nation-wide news providers, in respect of their importance to consumers both as a
main source of news, and as a regular source of news more generally. This measure
provides the most direct comparison across media for sources of news, with
consumers identifying both their main and regular sour@s of news.

5.34 Figure 27 to Figure 30 show News Corp's position relative to other providers
following the transaction in relatioh to both wholesale and retail provision of news.

5.35 Most notably, post transaction Nerrs Corp would be of roughly equal size to ITN and
ITV as the second largest main source of news at both the wholesale and retail level.
Similarly, News Corp's position as the second largest provider in respect of all
sources of news is also further strengthened, increasing the gap between it and
ITV4TN.

5.36 Examining this analysis in more detail at the wholesale level, News Corp would be
the equal second largest single main source of news with a share of 15o/o ol
respondents, marginally ahead of ITN (14o/o) and behind the BBC (54o/o). Sky News,
which was the third player pre-acquisition, would no longer exist as a distinct media
enterprise from an extemal plurality perspective. There would then be a notable drop
in share to the next largest providers.

5.37 All of these other players have a substantially smaller share given their focus on one
or two of the four platforms and most notably their lack of presence on the TV
platform. In addition, the proposed transaction would result in News Corp achieving
a share of references for al[ regular sources of news of 22o/o, second to the BBC
(37o/o), and ahead of ITN (12o/o), DMGT (5o/olln, and the Trinity Mirror Group (4%).

127 See footnote 85 for a discussion of the possible effects of the omission of the following tifles from
the prompted list of newspaper titles in our questionnaire: Mail on Sunday, Daily Star on Sunday,
Sunday Express, The People,
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Report on public interest test

5.38 At the retail level, a combined News Gorp/Sky would become the equal second
largest single main source of news with a share of 13o/o of respondents, behind the
BBC (54%) and marginally ahead of ITV (12o/o), DMGT (3%), and Channel 4 (2Yo)
and the Guardian Media Group (2%). News Corp would also strengthen its position
as the second largest provider by share of reference for all regular use of news
sources (17Vo).

5.39 This compares to the BBC (first with 37%) and ITV (third with 9%), DMGT (fourth with
5%) and a range of other smaller providers. In both cases, Sky News which was
third and fourth in terms of main source and all sources would cease to exist as a
distinct media enterprise provider of news in terms of external plurality.

5.40 Overall, the proposed transaction would result in the loss of the fourth largest
provider of news content and would serye to strengthen News Corp's position as the
second largest provider of news content, second to the BBC. Furthermore, it would
further widen the gap between News Corp and ITV / ITN and the remaining news
providers across all media platforms. Such a change to the relative ability to
influence public opinion may suggest public interest concerns.

5.41 As noted earlier, our cross media audience research also provided us with the means
to estimate cross media audience reach for each media provider. The results of this
analysis are given in Figure 31 and Figure 32. The BBC continues to lead with a
cross media audience reach of 81% ofregular nerivs consumers. However, after the
transaction, News Corp will overtake lTV/lTN as the second largest provider in terms
of cross media audience reach with 51% at the wholesale level and 42o/o atthe retail
level.

5.42 Both News Corp and ITV/ITN achieve substantially higher levels of cross media
audience reach (more than double) relative to the remaining media providers. At the
wholesale level, the transaction also results in the loss of one of four media providers
today who achieve a cross media audience reach of greater than 30yo12e.

5.43 By looking at these measures, we consider that post-transaction, providers of news
and current affairs can be divided into four groups based on their relative share and
reach, indicating relative ability to influence.

o ln the first group, the BBC has the largest share both in terms of share of main
source of news (54o/o) and share of references to all sources of news by regular
news users (37%), as well as the largest reach of all news providers (81Yo).

o News Corp/ Sky and ITN (at wholesale level) or ITV (at retail level) tend to
constitute a second group of providers with a share of main source of above
10To, and share of references to all sources of news above 9%. Post-transaction,
these players have a reach in excess of 30o/o.

. A third group, made up mainly of the other physical and online newspaper
providers who have shares of 5o/o or less in terms of share of references to all
sources of news used regularly and share of main source of news and a reach of

t2t At the retail level, the number of providers with a cross media audience reach of greater than 20%
remains the same.
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160/o or less. These include DMGT12e, Trinity Mirror and the Guardian Media

GrouP.

5.44 Finally, there are a large number of other providers who were referenced by

respondents but which, individually, have small share of references.

Figure 31 - Cross-media audience reach for news, wholesale level (post-transaction)

Groupl
90% -

80%

70%

60%

50%

4CI%

30%

20%

10%

0%

Source; Ofcom cross-media audience research, 2010.

of GB population

12e Associated Newspapers does achieve a share of 5% on the basis of all sources of news at the

retaillevel.
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Figure 32 - Cross-media audience reach for news, retail level(post-transaction)

Groupl
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Group 3

ob#
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Source: Ofcom cross-media audience research, 2010. Base - allregutar news users, 96016 of
GB population

Summary of analysis of external plurality

5.45 We have looked at the number and range of persons with control of media
enterprises taking account of their ability to influence and inform opinion by reference
to a number of different measures in order to assess the impact of the transaction on
the parties' position with respect to cross media consumption.

5.46 While Sky News' audience share as highlighted by TV industry data is relatively low,
it has a significant ability to influence public opinion and the news agenda in
audience terms given its presence and reach on TV and having built a strong
presence in retail and wholesale news provision. As a result, today it makes a strong
and positive contribution to plurality. Similarly, News Corp contributes to plurality as
a result of its presence in newspapers and online. The proposed transaction would
result in Sky ceasing to be a distinct media enterprise from News Corp.

5.47 Share of minutes is a less directly comparable measure. However, it provides a
useful complementary measure. Our view based on our new market research and set
out above is supported by the analysis of share of minutes, which demonstrates that,
following the transaction, News Corp would consolidate its position as the second
largest provider of news and current affairs behind the BBC, creating a significant
gap between these top two providers and the remaining news providers. This
analysis also shows that online may account for a relatively limited amount of time for
news consumption, especially in relation to newspapers which are seen to represent
a significant share of total news minutes.
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5.48 Based on our market research, the effect of the proposed acquisition is to bring

together one of the three main providers of TV n-oG with the largest provider of

newspapers. The effect on the ielevant share of references and reach is indicated by

our maket research. ln relation to the provision of wholesale news:

o Th€ proposed transaction would result in Sky ceasing to be a distinct media

enterprisJ,-r.d;;irtth" number of Group 2 providers from three to two in both

share 
"nO't"""n 

ti-s. This is particulariy marked in wholesale news provision'

. The proposed transaction would be a combination of the second and fourth

largest providers based on our research into share of all references for news

provioers. ioiexample, News Corp's potential ability to influence-would increase

with the 
"OOition 

of Sky News, increasing its share of references from 12o/oto

ZZ%. News Corp's rea-ch as a percentagL of regular news consumers would

increase from 32o/o to 51%.

o This does not suggest News Gorp moves from Group 2 to Group 1x in our charts:

it would not be of the same scale as the BBC in share or reach terms after the

proposed transaction. However, it would be larger in relative ability to influence

opinion tnan Uotn ITN and the Group 3 providers at the wholesale level.

5.49 This analysis is based on all news sources measured in the survey (across TV,

newspaper", onlin"L.d radio) and is based on wholesale news provision not retail'

5.S0 However, a similar picture is displayed when considerino all sources of retail news

provision, orilin.O below, anO w'nen considering the maln sourcet3o of news at the

retail tevet (;;; Fig;;2d and Figure 30). ln boih cases, the BBC continues to be the

largest provider, ,,inn" tne transaction increases News Corp's potential ability to

influence.

S.51 We note that the acquisition would not affect the BBC's status as the strongest

provider of news and current affairs in the UK. As with all media enterprises, the BBC

may have an institutionalview which can shape its editorial decisions. However, the

govemance oi the BBC is different from other broadcasters in that it has a Royal

charter that ;;q;'rr;iito oe "independent in all matters concerning the content of its

output..,and in the management of its affairs." lts strategic direction is set by the BBC

Trust, which i" nrfO publi;ly accountable for the performance of its role in meeting the

"public interest, Jarticufard the interest of licence fee payers". The Trust.must also

maintain tne inilpendencb of the executive, which oversees output' This is

fundament"lfy Jifi*".tfrom other media enterprises, including News Corp, which

typically have a controlling proprietor'

S.S2 We therefore consider that the proposed transaction will result in an increase in

News Corp's ability to influence pubtic opinion, as measured by share of news and

current 
"fairs 

con'rumption in the context of a cross media market. Taken in

combinatior, tni" inOi.lt"r a change in the concentration of media ownership which

is likely to affect sufficient plurality'

" A ,yp"g.ptb.*r.r contained in the version of this report sent to the Secretary of State on 31

December 2010 has ueen subsequenfly conected here. The originaltext was: "This does not suggest

H"*t Cotp moves from Group 1 to Group 2 in our charts"'
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lnternal pluratity

5.53 For the reasons set out above, we consider that the proposed acquisition by News
Corp giving it 100% ownership of Sky's shareholding woutd reduce the number of
persons with control of media enterprises, with Sky ceasing to be a distinct media
enterprise. Although Nanrrs Corp would have full control of Sky rrve have nonetheless
considered the actualextent of controlthat would be exercised and exercisable by
News Corp.

5.&4 We have received a number of submissions on how far internal plurality within the
merged group would help in ensuring a range of opinions; in particular whether Sky
News could be seen to remain an independent voice to News Corp's other news
outlets. Some respondents to our invitation to comment submitted that it was
inappropriate to consider intemal plurality at all in circumstances where the proposed
acquisition led to 100% control. However, the Court of Appeal has stated that the
right approach is to "take into arc-ount the actuat extent of the control exercised and
exercisable over a relevant enterpise by another, whether it is a case of deemed
control resulting frpm material influence...or tather one of actual common ownership
or controlilsl.

5.55 The Competition Commission noted in SkyllTV that'[8SkyB's board] had no role in
the day'teday editoial control of Slry News content on television or-online. We
received no evidence from third pafties fo suggesf that senior executives at BSI<yB or
its parent companies exefted influence on the Sky News agenda,.132

5.56 We note comments made by Rupert Murdoch to the Ownership of the News report
by the House of Lords Select Committee on Communications where he noted: 'fhe
only reason tlgt Sky Nevvs nras not more like Fox News was because'nobody af Sky
/isfens to me"s). We also note News Corps' submission that despite the degiee of 

-

control it currently has over Sky, it does not cunently exert such control to influence
editorial decisions of Sky News.

5.57 Therefore, in terms of editorial decisions, in looking at the position today, we have
considered Sky News as a media enterprise which is distinct from News Corp
regardless of the 39.14o/o ownership.

5.58 We received a mixed set of responses on how far intemat plurality may remain once
News Corp owns l90o/o of Sky. This section considers:

o Concerns that internal plurality for Sky News will not be maintained.

. Arguments that a range of existing mechanisms willensure internal plurality will
be maintained

Concerns in relation to internal plurality

5.59 The main concern raised has been that, given the proposed acquisition will result in
full ownership of Sky by News Corp, internal plurality for Sky News cannot be

*t British Sky Broadcasting Group PLC, Virgin Media lnc v The Competition Commission and
,S.g.!A"w of State for BERR and others, [20101 EWCA Civ 2, at paragraph 121.'* Paragraph 5.57, Competition Commission Report on the Acquisition by BSkyB plc of 12.9% of the
slares in ITV Plc sent to Secretary of State (BERR) 14 December 2007t" House of Lords Select Commitiee on Communications, Ownership of the News, Z0Og, Appendix 4,
paragraph 47
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guaranteed. Representations argue that this is because the proposed acquisition will

iesuft in the loss of independent shareholders and the removal of the existing

independent directors vvho currently help protect the independ"lgg and diversity of

Sky News. Following the proposed transaction, News Corp would have greater direct

control and influence over the edilorial staff of Sky News'

5.60 One important issue here is the fact that, post transaction, News Corp would be able

to appoint and dismiss the editor of Sky News. lt has also been argued that:

o the economics of news provision means some level of operational_integration is

likely, providing new coordination mechanisms for Sky and News Corp; and

o medi? proprietors have a tendency to intervene in editorial decisions, most

notablY in the newspaPer industry.

Operational inteqration

5.61 The economics of news provision is dominated by the substantialfixed costs of

newsgathering and distr'rbution. We received representations arguing that the

acqui6ition wdu6 provide News Corp with the opportunity to reduce some of these

fixed costs by integrating aspects of the news operations of SkV N,1q and News

Corp's newsiitles,-including News International's UK newspapers'*. Integration

couid range from consolidation of certain back-office functions, e.g. HR or lT support,

to full newsroom integration with shared journalists, foreign bureaux and/or editorial

control.

5.62 We recognise that some synergies can be realised without any need for a merger'

There are examples todayof commercialdeals between rivaltitles designed to

deliver such synergies. For example, The Daily Telegraph cunently.uses News

Internationaljprinling press facilities. We also note that David Elstein submitted that

Sky and News Corp could integrate their newsrooms regardless of the proposed

acquisition, if they were so inclined.

5.63 We also recognise that operational integration of editorialfunctions associated with

different tifleicould be counter-productive, in circumstances where those different

tiles have different target audiences, and where it is therefore commercially

advantageous for the different titles to maintain distinct voices. We note in this

context that News Corp has not integrated news functions of its existing titles and

channels either in the ilX or internationally. We note News Corp's submission [X]
noted the views from Perspective's report on the difficulties posed from different

cultures of TV and press newsroom. We also note that David Elstein submitted that

Sky and News Corp could integrate their newsrooms regardless of any proposed

acquisition, if they were so inclined.

5.64 Nevertheless, we believe that the transaction would make it possible to exploit a

range of operational synergies between News Corp and Sky' []<l'

5,65 Overall, we consider that some level of operational integration is likely to follow as a

result of the transaction. Even if this does not result in newsroom integration, it may

still result in an enhanced ability to co-ordinate the news gathering and distribution

activities of different distribution channels, and therefore an enhanced ability for the

News CorP to exercise influence.

1il See e.g. responses from BT (page 5); Gampaign for Press & Broadcasting Freedom (page 5);

Northern g Snen Network Limited (throughout).
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Media proorietors' infl uenge

5.66 Numerous submissions to Ofcom alleged that Rupert Murdoch has a history of
intervening in the editorial decisions and political slant of the News Corps
newspapers, and that after the proposed acquisition this editorial influence would be
extended to Sky News thus reducing the level of plurality within the media
enterprisel3s.

5.67 A range of anecdotal evidence was provided to this point in relation to Nars Corp,
however, it should be noted that claims of such influence are not limited to News
Corp - it is a common theme for many media enterprises, most notably in the press.

5.68 As set out in the Competition Commissions reportls there are fewer regulatory
restrictions on newspapers than on television news and, in particular, newspapers
are able and expected to take an explicit editorial position in relation to topical issues.
The risk is that a 'traditional newspaper proprietoi may seek to adopt a similar
approach to TV news.

5.69 Among News Corporation titles, lt has been argued that Rupert Murdoch adopts
different roles and exerts different levels of influence. This issue was considered by
the Competition Commission in Sky/lTV where it noted that:

News lntemational also told us that Mr Rupert Murdrch and theNews lntemational
Executive Chairman had regutar discussions with the Editor of The Sun on a range
of editoial mafters, from page design to editorial policy, whercas, in relation to The
Times and The Sunday Times, the position on news coverage, editoial stance and
appointment of editors is govemed by the terms of the DTI consent of 27 January
1981 rclating to the transfer of these fffles to their cunent ownership137.

5.70 The Competition Commission in Sky/lTV concluded that there was a considerably
greater degree of involvement by Mr Rupert Murdoch in relation to The Sun than
some other News International newspapers, such as The Times.

5.71 This was further supported by evidence submitted by Rupert Murdoch to the House
of Lords Select Committee on Communications report on The Ownership of the
Newsls In this evidence Rupert Murdoch described himsetf as a'tnditional
prcprietof for The Sun and Neurs of the Wodd exercising editorial control on major
issues, like which political party to back in a general election or which policy to
support on Europe. However he argued that'the laW prevents him from instructing
the editors of The Times and The Sunday Times and that the independent board is
there to ensure he cannot interfere.

5.72 However we also received submissions which argued, for example, that during
Andrew Neil's tenure as editor ol The Sunday Times Rupert Murdoch sought to
intervene in the editorial content of the paper in areas that related to Rupert
Murdoch's business interests.

"5 See e.g. responses from Slaughter and May paragraphs 7.11-7.18; Campaign for Press and
Broadcasting Freedom note 7; InternationalConsumer Policy Bureau, entire document; Professor
p^leven Barnett, sections 2(i)-(ii).
'* Paragraph 5.58 Competition Commission Report on the Acquisltion by BSkyB plc of 17.9% of the
slares in ITV Plc sent to Secretary of State (BERR) 14 December 2007

"t Paragraph 5.6 Competition Commission neport on the Acquisition by BSkyB plc of 17.9olo of the
slares in ITV Plc sent to Secretary of State (BERR) 14 December 2007ls House of Lords Selec{ Commitiee on Communications report on The Ownership of the News
paragraphl2S

68



RePort on Public interesttest

S.73 This influence does not always have to be overt. The House of Lords report'The
Ownership of the News" quotes Andrew Neil:

'There arc many ways in which you can influence a newspaper
without giving a downight instruction. Throughoutthe 11 yearcthat I

was Edftor oi The Sunday Times, I never got an instruction to take a

pafticular tine, I never got an instruction to put something on the front
page and I do not think I even got an instruction not to do something,

bui I was never lefr in any doubtwhat he wanted"

5.74 Some of the submissions we received noted that intervention also took place when

the news agenda coincided with News Corps wider business interests. A submission

referred to Andrew Neil, who said that the division between lhe Sun and the Times'

editorial independence as declared by Rupert Murdoch was bluned over issues

which specifically related to the business interests of News Corporation, rather than

day-to-day coveiage or major political issues'13e

S.7S Andrew Neil also reports that while editor he was subject to interference on news

items which affected Rupert Murdoch's business'140

5.76 We also note submissions from Sky and the conclusions of the Competition

Commission, that there is no evidence of editorial influence being exerted on Sky

News by the Sky Board or by shareholders. David Elstein noted in his submission

that in his own experience there was never any pressure applied to Sky News.

However, we also note that the evidence of past behaviour may not necessarily be a

reliable indicator of future behaviour.

Submissions that there are a number of existing mechanisms that would
ensure internal PluralitY

5.77 We received submissions making four main arguments suggesting internal plurality

would remain following the proposed acquisition:

o Increasing the level of control to full control will not translate in to the loss of Sky

News's editorial independence as Sky News' editorial policy is not a matter for

the Board.

. Existing regulatory safeguards, notably impartiality requirements on TV broadcast

news would protect internal plurality and ensure no undue influence on the news

agenda and public opinion from media owners.

e The existing impartiatity requirements and history of TV news has resulted in

audience eipectations of impartial TV news broadcasts, a high level of trust in TV

news and a distinct culture among TV news journalists and newsrooms.

Combined, these all help protect plurality.

. The nature of TV news, especially rolling news services like Sky's, is such that

the news agenda is defined by breaking news, not by what stories a broadcaster

chooses or chooses not to cover. This is different ftom the role played by

newspapers, which adopt a more investigative approach to finding and exploring

stories, as well as containing opinion and comment'

13e Slauohter and Mav submission 7 '12, p16-17
t* iouje of Lords S6bct Committee on Communications, Ownership of the News 2008, paragraph

188
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Skv's editorial policv is not a mafter for the Board

5.78 News Corp submitted that Sky's editorial policy was not a matter for Board
determination. Editorial policy has not been debated at Board level and News Corp
has not sought to influence the editorial policy of Sky News. Further they argued that
there is no evidence that the independent dirbctors have had to "defend; the editorial
policy of Sky News against influence by News Corp executives. News Corp stated
that the regulatory requirements of impartiality in Ofcom's Broadcasting Code and the
strong culture of independence in TV newsrooms (see below) are significant
safeguards.

5.79 However, notwithstanding the regulatory framework and culture, we note that the
current behaviour of News Corp as a minority shareholder in Sky is not necessarily a
clear indicator of its future behaviour should it have full control of Sky. The degree of
control exercisable by News Corp as a full owner is clearly potentially differeni from
its current minority shareholding, for example, News Corp would be able to appoint or
dismiss the senior editorialteam, including editor, at Sky News.

lmoartialitv requirements

5.80 Section 5 of the Broadcasting Code is intended 'to ensure that news, in whatever
form, is repofted with due accuracy and presented with due impaftiality'and 'to
ensur-e that thg.gpecial impartiality requirements of the [Communications] Act are
complied withnal.

5.81 We received submissions that argued that the impartiality rules in Ofcom's
Broadcasting Code:

. reduce the scope for influence by owners of television channels over editorial
decisions concerning broadcast news; and

. are not limited to preventing the biased presentation of news stories, but also
prevent partiality for political reasons in editorial decisions on the selection of and
prominence given to stories which are broadcast.

5.82 We have considered whether existing provisions on impartiality and due prominence
would allay any internal plurality concerns arising from this transaction.

5.83 The requirement for broadcasters to present the news with "due impartiality" is of
course not absolute and broadcasters have a degree of editorial discretion in the
selection of the news agenda. These rules would not necessarily prevent an
individual with control of a media organisation from influencing the news agenda
through the selection or omission of stories. There could be cases where the
deliberate exclusion of stories could potentially be a breach of the Broadcasting
Code. However, in practice, the effect of partial selection or omission of news stories
would be a subtle one which it could be difficult, through regulation, to identify and/or
prove.

5.84 The potential limitations of impartiality regulation and the role that selection of stories
can have in setting the agenda have been highlighted to us by a number of
submissions and were indeed noted within the Sky Chairman's own MacTaggart
lecture in 2009:

ttt Ofcom, Broadcasting Code Section 5 http://stakeholders.ofcom.orq.uUbroadcastinq/broadcast-
codes/broadcastcode/impartialitU
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'fhe sysfem is concemed with imposing what it calls impaftiality in

brcaclcast news. tt should hadly be necessa ry to point out that
merc selection of sfonbs and their ptace in tlg running order is itself

a process full of unacknowledged paftiality''1az

S.gS This is consistent with the position of the Competition Commission in Sky ITV:

tmpartialityrclafes to the fair and balanced fieatment of differing viewpoinls in relation

to'pafticuiar news sfonbs. Howeven it does not address the rclative prominence given

to'each story. ln our view, it is a mafter of public interest that decisions about the

retative importance of differcnt news stories shou/d be.made by a mnge of
independent pteople and reflect diverse perspectives'Aa3

We found that the regutatory framewor*, white rclevant to the plurality of news and,

hence the statutory pubtic intercst assessmenl does not on its own ensurc a

sufficiency of pturitity of news'14

5.g6 We agree with the Competition Commission's conclusion and in particularwith its

view that "decr.srbns ab6utthe retative importance of differcnt news sfonbs should be

made oV a iinge of independent peopte'and reflect diverse perspectives'na''

S.g7 We recognise that the impartiality rules are relevant and may contribute as a

safeguafr against potential influence on the news agenda by media owners, but they

cannit by th-emselves necessarily ensure against it. Our view is that these provisions

do not by themselves adequately address all potential concerns.

S.g8 ln any event, there is a difference between the Broadcasting Code which provides

the regulator with the ability to intervene on a case by case basis-to ensure

impartlality in terms of neG presentation and the statutory need for there to be a

suificient ilurality of persons with control of media enterprises. The regulatory

framework, while relevant to the plurality of news and hence the public interest

assessment, does not on its own ensure a sufficiency of plurality of news.

Audience expectations

S.gg We received submissions that argued audiences have particular expectations for

television news to be impartialand balanced, citing Ofcom research which found that
g7% of audiences thought impartiality was important in television newst*. These

submissions also suggJsted that the relatively low audience share of Fox News in

the UK was evidencJ-ot a lack of demand for partial journalism in TV news in the UK.

S.gO \Mile audience expectations may deter a media owner from attempting to influence

editorial decisions, it is our view that the audience desire and expectation for

impartial TV news woutd not be sufficient to ensure the continued delivery of impartial

news and a plurality of views. They may act as a constraint - to an extent - on

stories that ire broidcast. However, these expec'tations are less likely to be relevant

when considering which items are included in- or excluded from - the news agenda.

'ot James Murdoch, MacTaggart Lecture, 2009
rc a;;e;iition borimissiori,-Acquisition by_British Sky Broadcasting Group plc ol 17.9 per cent of the

shares in ITV plc, 14 Dec 2007, paragraph 5.12
ie Co*p"fittir dommission, Acquisitlon by British sky Broadcasting Group plc ot 17.9 per cent of the

shares in fTV plc, 14 Dec 2007, paragraph 5.38
i,ii; gomfetitioi dommission, Acquisiiiori uy British sky Broadcasting Group plc of 17.9 per cent of the

shares in tTV plc, 14 Dec 2O07, paragraph 31
ttu Ofcom, New News Future News, Figure 5.4 p65
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We believe that, while there could be commercial incentive to cater to audience
demand for impartial news, the extent to which this would prevent any potential
desire to interfere with the editorial Independence of Sky News is unclear and hard to
quantify.

5.91 In addition, while in some cases audiences (and the regulator) would be able to
identify more obvious partial news as a result of story selection (for example on very
high profile political issues), other cases would be harder to identify (for example,
non-selection of stories detrimentalto the commercialor personal interests of a
media owner).

5.92 Therefore, we do not consider that audience expectations of TV news could be relied
on to protect plurality.

Culture of TV newsrooms

5.93 We have received submissions that safeguards already exist within the internal
culture of all TV newsrooms, including Sky News. At the core of these is the
argument that TV news has a different culture from newspapers, and that this culture
would be resistant to editorial interference. Evidence submitted included:

. Comments on the nature of TV news compared to newspapers for example
televjsi_on news, with itadifferent technical and logisticalskills, tends to recruit
from within itself rather than from newspaper journalists which suggests that this
cements the separate culture.

r There is already a strong culture of independence among TV news editors, in
part due to the expectation of impartiality and also as a result of the approach of
the BBC in this area. The culture of independen@ was noted by the Competition
Commission in Sky/lTV'. "the evidence that we rcceived suggesfed to us that
there was a strong commitment to editorial independence acloss television news
broadcasting which would lead to editors resisting any dircct boad interuention or
interuention frcm shareholders fo sef the news agenda"la7

5.94 Alternatively, other representations questioned how far such cultural differences and
safeguards could be depended on in a situation of full ownership. Specifically,
concerns were raised that editors may'self-censo/ as editors cannot be expected to
act with complete disregard to the views of a full owner1a8. This links to points made
by the Competition Commission which noted: "boatds usually play some role in the
appointment of editors" .

5.95 In addition, in future there may be potentialjournalistic and operational benefits
arising from combining print and TV journalists when creating news for converged
platforms. The increasing use of video content on text based news websites, or
development of news for convergent devices, may result in a change in the
distinction between print and video journalism and hence a chance in the role and
culture of newsrooms.

laTCompetition Commission, Acquisition by British Sky Broadcasting Group plc of 17.9 per cent of the
gfpres in fTV plc, 14 Dec 2007, Paragraph 5.68
'* See e.g. responses from Slaughter and May, paragraph 7.13; Professor Steven Bamett, section
2(ii)
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5.96 lt is our view that cultural safeguards may be expected to go some way to
maintaining the editorial impartiality of Sky News but we do not consider that they

can be relied upon to secure plurality.

Summary of analysis of internal plurality

S.g7 We recognise that audience expectations, the culture of TV journalism and the nature

of rolling news may together contribute towards the independence_of editorial voices

against proprietary influence on the Sky News agenda. However, for the reasons set

out above we do not consider that these factors will ensure plurality.

S.gg We recognise that the impartiality rules are relevant and may contribute as a

safeguard against potential influence on the news agenda by media owners, but they

cannot by thLmselves necessarily ensure against it. Our view is that these provisions

do not adequately address all potential concerns'

S.gg In any event, there is a difference between the Broadcasting Code which provides

the regulator with the ability to intervene on a case by case basis to ensure
impartiality in terms of news presentation and the statutory need for there to be a

suificient plurality of persons with control of media enterprises. The broadcasting
regulatory framework, while relevant to the plurality of news and hence the public

interest assessment, does not on its own ensure a sufficiency of plurality of news'

S.100 We recognise that it is possible that Sky News may remain a strong independent

voice from an internal plurality perspective even while no longer part of a distinct

media enterprise.

S.101 However, in a situation where Sky is whotly owned by News Corp and wherewe
have received a significant number of representations that a proprietor may want to

interfere with editorial decisions, we need to understand what would in practice

prevent such intervention. From the evidence submitted to us, while there are faetors

ihat are likely to contribute to internal plurali$, we consider that these are not such

that they woulO preclude such interference in circumstances of full control.

S.102 ln light of the importance attached by Parliament to media plurality in informing

opin-ion and setting the agenda, we do not consider that in this case we can rely on

internal plurality to ensure sufficient plurality in the provision of news and current

affairs.

S.103 This is consistent with views expressed by the House of Lords Select Commiftee on

Communications in 2008:

We do not believe that an intemalcompany structure ean be an adequate subsfifufe

for competition law and statutory rcgulation in ensuring that no srng/e voice becomes

tao powerful.lae

Multi-sourcing and online news provision

g.104 As explained in section 4, consumers tend to use more than one source of news and

current affairs and this is a relevant consideration in any plurality assessment. This is

because the extent to which consumers access and use news and cunent affairs

lttHouse of Lords Select Commiftee on Communications, The Ownership of the News , 2008,

paragraph220
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from different providers may limit the abitity of any singte provider to influence
audiences.

5'105 The use of multiple sources of news is considered in most of the measures we have
used to assess changes in extemal pluraiity. The effects of mu6psourcing areparticularly evident y.h9n comparing the sh-are of references of different providers for
all news sources (which takes account of consumers' use of muriipie sorirces) withthe shares related to single main sources (which instead consioeE onliine sources
to which each consumer attaches the mosi importance).

5'106 The BBG accounts for 37o/o of references when considering all sources of news bywholesale provider, but its share rises to 5+% whenlookini at sinlte main sources.
ITN's share of references remains similar (lzb aia Mo/o)ithenmivinjnom alfsources to single main source, and.sky alio broadly maintains iti JnarE itozo tor a1sources, 9o/ofor single main source). News Corp has a materially lower share ofsingle main source share of references (6%) reiativi to its all-sources share (12%,). Asimilar trend is visible for other newspaper providers. This suggertr tn"t 

"onsumers,when prompt*Jo choose a single s6uice of news, attach mo-rl weight io the news
and current affairs content they access on television as opposed to newspapers.

5'107 News Corp's ability to influence is strengthened by the proposed acquisition (both interms of share and of reach) even when-taking intb consideration all the sources thatconsumers access regularly. lt is important to note that, regardless of the level ofmulti-sourcing, acquisition or one niJy";;; 
"noi-nJr 

*irr akays resutt in an increase
in the relative share of.the acquiring enterprises. Similarly, a merger *ill 

"l*ry,increase the reach of the acquirer unless ine tnvo entitieimergin; h"u" a perfecly
overlapping audience.

5'108 ln addition to considering multi-sourcing in our analysis of static effects to e)fternalplurality, we h3-ve also looked specifically at whether tne profosfi""qfition would
change overall levels of multLsourcing by consumers thr6ugit tne nsJot one distinct
news and current affairs provider (Ski rubws).

5' 109 In its submissio.n, 
.News Corp estimated that 6% of all UK consumers relied on both

News Corp and Sky for news. of these, approximately g6% ario JourceJ news fromother sources as well. News Corp therefoie estimated ffrat tne proportion ot
consumers who would, post transaction, rely on only News Cori anO St<v wews anO
no other news providerwould be 0.3% of thl populationlso. 

-.'- -"'- -'-'

5'110 As described in section 4, our research found that in a typicalweek consumers usedon average 2.9.wholesale_ rylv9 providers, with 46.8% of respondents ctaiming they
use 1 or 2 providers and 29.2o/o 4 or more. We have also higirligrrteJinai revels ofmulti-sourcing for consumers that access Sky News regulaiy ire nigner than for thegeneral population - with 4 news providers uied in a typical week. 

-

5'111 When considering News Corp and Sky as a single provider post-transaction, the level
of multi-sourcing for the population as a whote dlcieases only slighfly. The average
number of wholesalg lews Pr.o.viders accessed by all consumirs wn6 regularly
access news would fall to 2.8151. For the sole coniumer base of Sky and-Newi Corp
combined, the average number of sources used following the prop6""o 

"cquisition

'* Source: News Corp submission (FTl report), paragraph 6.37'-' itource: 9fcom cross-media audience rese.argjr ?010 .This analysis assumes no other change tocross-media consumption of news and current affairs, other than $t" toss of siy 
". "n 

inoependentprovider.
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would instead fallto 3.5. Although the relative change is higher, we note that the

average number of sources would still remain considerably above the average for the

population as a whole.

5.112 In section 4 we also noted that the size of the audience that relies solely on Sky or

News Corp for accessing news and cunent affairs is very small (respectively 1o/o and

2o/o accotding to our market research) and this remains the case post-transaction,

with only A"iA the combined consumer base (or 3% of the total population) relying

solely on news and current affairs from News Corp or Sky'

S.113 This data suggests that although Sky would cease to be a distinct media enterprise'

many individult consumers would continue to access a number of different sources

following the proposed transaction. This would therefore provide some constraint on

the extent to whith News Corp, post transaction, would be able to take advantage of

an increase in its audience share and reach to influence public opinion and the news

agenda.

5.j14 However, the implications of multi-sourcing in relation to this proposed transaction

are complex and' as a first stage authority we do not have sufficient time to consider it

fullY.

S.11S In any case, although we believe the level of multi-sourcing by individual consumers

to be-important, welo not believe that we can rely on it to ensure sufficient plurality.

S.1 16 This is because the process of forming public opinion does not just depend on

individuals consuming news, and then each forming their own opinion without

reference to other consumers. Rather, individuals consume news, debate and

discuss it with others, and it is this process of both news consumption and discussion

which contributes to public opinion- What matters more therefore is the number and

range of news provid'ers used by a// consumers and their relative significance, rather

than the number of news providers used by each individual consumer.

5.117 We also recognise the increasing importance of online news provision today. Wider

availability an-d use of the internet, and the extension of media enterprises' news

offerings 
-online, 

allow consumers to access news more easily from a range of

differeit providers. Our audience research indicates that online usage appears to be

complementing the use of traditional media for consumers. This can increase the

avaiiability of nLws sour@s, and result in consumers using a greater range and

variety of sources than may have historically been the case.

5.1 18 However, traditional media providers account for 10 of the top 15 online providers of

news (eight newspaper groups plus the BBC and Sky), with the remainder

predomiiangy being news aggregators rather than alternative sources of news' This

suggests tnaitoOafonline news tends to extend the reach of established news
pro=iiOers as oppoied to favouring the use of 1ew outlets that are not present on

traditional media. We recognise that this could change in the future, but the nature of

any such change is uneertain.

lnfluence on other media and the agenda

g.119 We have received some representations that the merged entity, given its presence

across all platforms and in particular in TV rolling news (through Sky News), could
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exert a greater influence over the news agenda of third parties, therefore diminishing
overall pluralityls2.

5.120 One submission illustrated this by referring to the risk that Sky News could choose to
give disproportionate coverage to stories featured in News Corp titles, at the expense
of stories featured by other news providers. We received representations that a story
picked up by Sky_News is more likely to become so important that all news outlets
have to cover it1$. Conversely, the perceived importance of Sky's rolling TV news in
agenda-setting'* would mean that stories exctuded by Sky News would be less likely
to be covered by other outlets.

5.121 The merging parties have instead argued that it is very unlikely for any single media
enterprise (and for Sky News in particular) to be able to influence the wider news
agenda because of a variety of factors, including:

. Sky News's relatively smallviewing share in TV;

. the prominence of the BBC in news provision and the fact it is unlikely to follow
any agenda set by other players;

o the growing importance of online outlets in both news distribution and news
gathering; and

o trends towards greater use by consumers of international and specialist outlets,
which are unlikely to be influenced by mainstream UK news sources.

5.122 We note that a variety of factors affect the way in which media enterprises source the
stories they cover, and their editorial policy. For example, a title or programme
focused on investigative reporting will (by definition) tend to source its stories directly.
Other outlets may instead rely more on news stories supplied by news agencieslss.

5.123 As displayed in Figure 5 in Section 4, the news providers contained in the
Perspective analysis drew on a range of cited sources for news stories in the period
June to November 2010. In this analysis, neither News Corp nor Sky were the main
source of news stories for these news providers. For the outlets Perspective
examined, of stories that cited a source, Sky News was referenced 3.7o/o of the time.
Sky in combination with allthe News International papers was referenced 12.1% ot
the time. By comparison, the BBC was cited as a source for 24.6% of stories. The
three news agencies were also cited as key sources for the titles contained in the
Perspective analysis: Associated Press 25olo, Reuters 13%; and the Press
Association 10%. However relevant, rolling TV news is just one of many possible
sources of news for media enterprises. Overall, the available evidence does not point
to a conclusion that News Corp's ability to influence through other media would be
materially enhanced by the acquisition.

1s2 
Slaughter & May, BT, Dr Des Freedman

']o See file note of telephone conference with [X] [a national newspaper editorl.1] Slaugnter & May
'"'We received a representation that, for example, the BBC's rolling news coverage largely reflects
the Press Association's newslists. See file note of telephone conference with txl ta national
newspaper editorl.
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Conclusions on static analysis

S.1lZ4 We have considered plurality and the need for there to be sufficient plurality by

looking at the numbei and ringe of persons with control of media enterprises in light

of their ability to influence opinion. We have done so in accordance with the purpose

of the public interest consideration. We have considered carefully all the
representations made and evidence available to us. We believe that there is a public

interest concem in relation to external plurality as the effect of the proposed

transaction would bring together one of the three main providers of TV news and the

largest provider of newspapers significantly increasing News Corp's ability to

influence opinion and controlthe agenda.

5.125 Further in circumstances of 100% ownership and control, we do not believe that

cultural safeguards and internalplurality can be relied upon to ensure plurality,

5.126 We recognise that the impartiality requirements of the Broadcasting Code may

contribute as a safeguard against potential influence on the news agenda by media

owners, but they cannot themselves necessarily ensure against it. In any event, there

is a difference between the Broadcasting Code which provides the regulator with the

ability to intervene on a case by case basis to ensure impartiatity in terms of news

presentation and the statutory need for there to be a sufficient plurality of persons

with control of media enterprises.

5.127 We have carefully considered the submissions made in relation to the multi-sourcing

and the increase in online news provision. Whilst we believe the level of multi-

sourcing by individual consumers to be important, we do not believe that we can rely

on it to ensure sufficient plurality. We also recognise the increasing importance of

online news provision today. However, we believe that online news tends to extend

the reach of established news providers as opposed to favouring the use of new

outlets that are not already present on traditional media.

S.1ZB For the reasons summarised above and considering all the relevant factors together,

our view within this first stage review, is that we consider it reasonable to believe that

the proposed acquisition may be expected to operate against the pu.blic interest since

there may not be a sufficient plurality of persons with control of media enterprises

providing news and current affairs to UK-wide cross media audiences.
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Section 6

6.1

6.2

6.3

6.4

GE

Effects of the proposed acquisition
dynamic analysis

In addition to the static analysis, the proposed transaction could result in changes to
the level of media plurality over a longer period of time. We received a number of
submissions raising concems about possible longer term effects ftom the proposed
acquisition. We have therefore considered a forward view of the possible effects on
plurality.

In order to do this, we have divided this section into two:

r An overview of key media rnarket trends to provide a relevant context for plurality.

n In this context, we have provided a summary of the potential longer term effects
on plurality arising from the oroposed transaction that were raised with us through
submissions.

Market trends and future market developments

UK consumers and content producers have adopted a wide ranoe of new diqital
media technolooies, platforms and services over the last ten vears.

ofcom's research has highlighted the growth in availability, take-up and usage of
different media services over recent years. This has been supported by the
development of a number of new technologies; convergence between ditferent media
services; and the growing availability of access to digitalservices via fixed and
mobile broadband networks.

Ofcom's 2010 Communications Market Report presented research demonstrating
that, on average, nearly half of UK adults'waking hours are spent using media
content and communications seruices. Use of different services at the same time is
also increasingly common, with people squeezing I hours and 48 minutes of media
consumption into an average of 7 hours and 5 minutes of time each day. of all
services, television remains the most heavily used1s6.

Many of the new technologies being adopted provide consumers with greater choice,
convenience and control over how they consume content. These developments have
also reduced the traditionaldistinctions between different services for consumers.
The recent development and take-up of smart phones and tablet devices now enable
consumers to access a range of content frorn broadcast, audio, print and other media
on one device wherever they are. These devices have the potential to increase the
levels of interactivity, participation and personalisation of media. Consumers are also
increasingly choosing to take a bundle of different services from a single provider.

such new services are usually adopted initially by younger and more affluent
audience demographics. Daily use of a range of digitaltechnologies is consistently
higher among adults aged 16-24. By way of example, this audience spends a larger

tuu 
Ofcom Communications Market Report 2010, Figures 1.16 and 1.17
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proportion of its media consumption time using mobile devices than any other age

demographiclsT.

61 These trends are making more information available to consumers and giving them
more ways to access it. At the same time, the traditional media platforms continue to
play a significant role for many consumers, including older consumers. Today,
btCom research estimates that 38% of all media and communications usage for
those aged 16 and over is watching scheduled television on a TV set - the most
popular media activity among consumers. This rises to 51% for those who are aged

55 plus1s8.

6.8 The development of new digital media technologies, platforms and services has
consequences for the economics of the sector, above and beyond the impact of the

recent economic downturn. These can include both opportunities to open up new
revenues streams through selling new content and services to customers and

challenges to eiisting business models when new technologies reduce the barriers to

new entrants able to offer competitive services to consumers.

6.9 In the last five years there has been substantial growth in the revenue generated

through subsciiption television and online advertising, whereas advertising from
traditircnal print, television and radio has seen much more limited growth, and in
some cases substantial declines. These trends are partially a consequence of the
close link between GDP and advertising expenditure, but there is evidence of
structural change occuning to the business models across the sector.

6.10 For content producers, these developments offer the prospect of new revenue

models through the possibility of consumers paying for added choice or convenience,

or access to i wider choice of content. They can open up new revenue streams such

as online display advertising to media owners who extend their presence online. In
addition, advertisers may be willing to pay a premium for targeting a particular

audience target or demograPhic.

television has remained relativelv stable.

6.11 Television remains the most heavily used of all media services, and despite the
growth in other media platforms such as broadband and mobile, overalllevels of
iiewing have increased slightly over the last five yearsttt.

6.12 lt is possible that this resilience of television viewing is a consequence of a number of

technological enhancements to the platform, which have included the groMh of
digitaltelevision, the launch of high-definition television and time-shifted viewing
thiough PVRs. Digitaltelevision is now avaitable in 93% of homes; digitalvideo
recorders are installe d in 37o/o households and 5.1 m households take HD (as of Q2

201O)160.

6.13 Over the last five years, television advertising revenue has declined by 1 .8o/o p.a.,

whereas licence fee income allocated to television has grown OV 1.7)h p.a. and
subscription revenue to television services has grown by 6.20/o p.a.'o' This has led to

tst Ofcom Communications Market Report 2010, Figure 1.19
ts Ofcom Communications Market Report 2010, Figure 1.24
lut Ofcom Communications Market Report 2010, Figure 2.67
lto Ofcom Communications Market Report 2010, , Figure 1.2' Figure2.15
tu'Ofcom Communications Market Report CMR 2010' Figure2'28
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a reduction in the overall levels of investment in programming by the main public
seruice broadcasters over the period, with a 4.60/o p.a. decline in investment in
original programming over the last five years among public service broadcasterslo2.

6.14 The availability and take-up of services that enable time-shifted and VOD television
programming has grown significantly. All of the major broadcasters have launched
video-on-demand services (or'players') which they make available to a wide variety
of platforms including the PC, games consoles,'mobile devices and hybrid IPTV
platforms. Of adults with the internet, 31% have watched catch-up TVto, while time.
shifted viewing through a DVR still only represents 5.9% of alltelevision viewingls.

6.15 Broadcast news has been affected less than other content genres by the emergence
of new technologies that can draw audiences away from the live TV platform.
Ofcom's consumer research shows that viewers prefer to watch news content live
rather than on-demand or timeshiftedr€s. However, broadcasters do appear to have
pulled back on their news commissioning funding. Total spending on news-based
content fell from t363m in 2005 to €293m in 20091s.

Radio also remains a siqnificant service for a larqe proportion of the UK audience

6.16 Like broadcast television, radio remains a very highly used medium by audiences
despite growing use of other services. Overallweekly reach of radio has stayed
consistent at g0% over the last five years. However, average weekfy hours of
listening has declined over the same period (by 5.3% p.a. to 19.8 h6urs per head per
week)167.

6.17 Digital Audio Broadcasting (DAB) has grown in usage with almost 160/o186 of homes
owning a DAB set as of Q2 2010 and DAB listening representing almost a quarter of
allradio listening.

6.18 The BBC remains the most significant player in the sector and its expenditure on
radio has grown over the last five years, whereas both listening and revenues to
commercial radio have declined over the same periodles. This is primarily a
consequence of a decline in advertising revenue in radio, which like television
appears to be a consequence of both cyclical changes and the growing competition
fom other media for advertising expenditure.

6.19 The growth in the number of devices (both in the home and mobile) that can connect
to the internet has led to the availability of non-broadcast audio services (e.9. audio
streaming or downloading to a PC or mobile phone). Tak+up and use of such
services is most significant amongst the 1S24 age group.

Print media is facinq declines in circulation as online use qrows

6.20 The newspaper industry is in a transitional phase as new, disruptive means of
distribution emerge and traditional revenue sources decline.

lll Otcom Communications Market Report, Figure 2.36tft Ofcom Communications Market Reiort Fig-ure 2.81l Ofcom Communications Market nebort Filure 2.4tff Communications Market Report 20b9, Figure 1.41t* PSB annual report 2010tl] 
Otcom Communications Mart<et Report 2010, Figure 3.1

'l Ofcom Communications Market Reiort 2010, Figure 3.2tt" 
Ofcom Gornmunications Market Rebort e010, Figure 3.6
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6.21 print media has experienced progressive decline over the past ten years. There have

been substantial declines in circulation and readership of national newspapers. For

example, readership has fallen substantially among both daily and Sunday

T*.:t?ryf;bV 3% p.a' among the Sundays and by nearly 2o/o p'a' for dailv

newspapers

6.22 Newspaper providers have been especially affected by a drop in cl.a.s9{9d

adveriising ievenues, matched.t9_ a steady decline in circulation, which threaten the

future proirtaOitity of many titles171.

6.29 The growth in the availability and take-up of the internet has provided a platform over

whic[ a variety of content types can be delivered to consumers, both traditional
(existing television, radio and newspaper content) an! new (such as social

networking sites and other sources of user generated content).

6.24 Access to the internet by consumers is now at76% of UK households,-the vast

majority of whom use a 
-broadband 

connection (up from 31 o/o in 2005)172. As home

internet take-up has risen, so has the average minutes spent p€r person surfing the

web - at 27 minutes per person per day (up by an average of 17% p.a. since

2OO4)173.

6.25 The growth in the availability and take'up of the internet has provided a platform over

which a variety of content types can be delivered to consumers, both traditional
(existing television, radio and newspaper content) and new (such as social

networking sites and other sources of user generated content).

6.26 As a consequence of this rapid growth in broadband access to the internet, the total

level of revenues generated by online services has grown substantially in the UK.

The online advertiiing market alone was worth €3.54bn in 2009, 27% growth per

annum over the last four YearstTa.

6.27 The majority of online advertising (tO in every €10_generated) is made up of paid for

search iervices such as Google. The remainder of the market is split evenly between

classified and display advertising. lt is particularly the growth in these two categories

that has structurai implications for the television, radio and press sectors, given each

currenly relies significantly on classified and display advertising currently. Each of

these sectors is seeking to tap into the growth of online advertising as a

consequence of declines in advertising in their own markets.

6.2g One of the most significant trends in the last few years has been the growth in mobile

access to the interiet, which is now at 16% of consumers and growing rapidlylTs'

This has the potentialto enable a range of new services to consumers above and

beyond those already available to them at home or work, particularly linked to the

take-up of smart-phones and tablets.

6.29 The breadth of functionality that mobile and fixed broadband access to the internet

offers is reflected in the range of services consumers use. Social networking

tto Source: NRS / MediaTel/ Ofcom calculations
ttt Enders Analysis submission
,tt See Ofcom technology tracking study, Q3 2010, question QE6, Table 44
ttt Ofcom Communications Market Report 2010, Figure 1.4

"a Ofcom Communications Market Report 2010, Figure 4'7
Itu See Ofcom technology tracking study, Q3 2010, question QE6, Table 44
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accounts for a quarter of the time consumers spend online, by far the largest share of
any online service (including email, search, news, games and other service). Online
news is attracting a growing unique monthly audience, although it still accounts for a
very small proportion of overall time spent online (less than 3o/1176).Most providers of
news on television or radio have launched offerings on the internet accessible via a
range of devices including PCs, smartphones and tablets. Each is seeking to extend
the reach and use of their output rrvhile also accessing the growth in online revenue.

6.30 A range of different online content and business models are emerging which may
provide new revenue opportunities for the newspaper publishers. News aggregators
such as Google News and Yahoo! Nerars bring together news stories from a wide
range of providers and outlets. Many newspapers online are making increasing use
of video and audio to enhance the richness of their content propositions. Some, such
as FT.com and Times.co.uk, have opted for'freemium' or subscription-based
revenue models, whereas other players have pursued a free model reliant on
advertising. So far newspapers' online revenues have failed to match those of their
print counterparts. DMGT, for example, recently announced that the ad-supported
Mail Online website, currently.the second-most popular newspaper website in the
world according to ComScore'", generated approximately €12m in the financial year
2AA9/1A178. GMG website The Gubrdian Onlarie reportediy generated around faOm
iast year17e.

These tnends suggest that convergent cross-media services will become
increasingly important

6.31 Taken together, these trends suggest that there may be a continuous shift in the
relative mix and balance of different media platforms and services for consumers,
with an increasing push into convergent cross-media services.

6.32 Of the traditional media platforms, television appears to have an enduring strength as
a key platform for the delivery of content to consumers - its reach, impact and
significance to consumers is likely to continue in the future. However, all platforms
including online today will need to respond to the development and adoption of
increasingly convergent media.

6.33 Online services, and the convergence of the internet with traditional media platforms
are therefore one of the key areas for future development. This will continue to result
in the development of new, cross-media products and services for consumers. This
is one of the areas of focus for many players in media, including news and current
affairs: the development of convergent, integrated media products that draw on the
strengths of video, print, and audio to deliver content to consumers across a range of
platforms and devices.

6.34 lt is unclear at present to what extent these cross-media services will be
complementary to existing services, in which case we might expect bundling of sucl'r
senvices to increase in importance, or substitutional to existing services, in which
case they might be expected to displace them. []<ltuo 

tt1 
lThe redacted text refers to

']l Oicom Communications Market Report 2010, Figure 4.4
177 As reported by Paid Content. See http:lipaidcon[ent.orqlarticiel4l g-nrail-onlrne-vs-nvtimes com-
ru nninq{he-numbersi

' ll http://vrww. abc. net. au/pm/contenV201 0/s3059684. htmte flii
'u'ixi
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paragraphs 210 and 213 ofthe European Commission's decision, in relation to which

Ofcom is not in a position to identify what may be disclosedl'

6.35 However this develops from a commercial perspective, for those consumers adopting

new products and services that exploit the potential of convergence between online

and traditional media, this undoubtedly increases their ability to consume content

from a wider variety of sources, with greater flexibility and sophistication than ever

before.

Potential longer term effects on plurality arising from the proposed

transaction

6.36 We received many submissions that raised concerns about the potential for the
proposed acquisition to affect plurality in the future. -Much 

of this concem was
broirnd the potential effect of the economic power of the combined entity in the

context of future media market developments. The concerns raised were that,

following the acquisition, News Corp rarould be better placed than its competitors to

respond to market developments and develop its service and presence across-

media.

6.37 The economic power of the combined group covers a number of possible factors.

The mergeO entity would be financially bigger than any of the other voices in the

market (for example in terms of group revenues and cash flows). Representations

argued ihat thanks to its financial security and size News Corp would be able to

make commercial decisions that its rivals would be unable to make, and thus would

be better placed to respond to market developments and challenges. This would

allow News Corp to increase its market presence and share compared to other news

providers, while not behaving anti-competitively'

6.3g []<1. Our view is that future concerns in relation to plurality are not necessarily

tapiureO by any competition assessment of the proposed transaction. As outlined in

paragraph 2.gb, meOia public interest considerations invoked by the Secretary of

btate are distinct from the competition-based test applied by the competition

authorities. The aim of any competition analysis is to prevent a levelof concentration

of ownership which could give rise to a substantial lessening of compettlion, to the

detriment oi consumers. fhe public interest considerations defined by Parliament

have a different goal: to ensure sufficient plurality of media enterprises to support

effective debatelnd the democratic process. While it is possible that there may be

overlap between issues and / or facts relevant to a competition consideration and a

need for sufficient plurality under the public interest consideration, the two statutory

regimes are distinct with different purposes.

6.39 As noted in paragraph 2.36 of this report, on 21 December 2010 The European

Gommission ('the Ebl concluded its Phase One investigation into the competition

effects of the proposed acquisition. The EC decided not to oppose the notified

acquisition and declared it compatible with the internal market and with the EEA

Agieement. lts decision was based solety on competition-related grounds, pursuant

to Article + oiEuropean Council Regulation No 139/2004. [}{Itt'fihe redacted text

refers to paragraphs 1, 307, 309 and 310 of the European Commission's decision, in

relation to which Ofcom is not in a position to identify what may be disclosed. The

EC's press release of its decision is available at
h tt o : /ie u r o o a . e u / r a o i d / p re s s R e I e a s elAgtj-q n-' d-Q?-tg[g

tut 
[rcr

=lPl1Ol1
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Concerns were raised in representations that the proposed transaction could
influence future levels of plurality

6.40 In representations, we received two main groups of possible concems for plurality as
a result of the proposed transaction:

. The economic power of the combined entity and its ability to react to future
market developments like convergence

o A range of specific con@rns relating to potential activities by the merged entity

Economic power and converqence

6.41 There are historic examples of how'economic powef can be employed to engage in
long term strategies that could affect plurality if other players in the market are not
able{o respond. For example, News€orp has in the-past supported Fox News
through a period of substantial loss until it became establishedls. Such activities are
not unique to News Corp though - there are numerous examples of media
enterprises making significant investments in new titles and routes to market, notably
online, before they make an economic return.

6.42 Economic power can allow a company to take strategic decisions that might
ultimately have an impact on plurality. Economic powerrnay allow a media
enterprise to invest in new ventures, business developments or adopt pricing
strategies that others do not have the resources to compete with. There may be a
consequential reduction in other players' share of voice and hence plurality.

6.43 As noted above, one of the key expected developments for the future is developing
the presence of news content across convergent media. For all media players, a
future presence online and development of new applications, taking advantage of the
functionality of new devices and the ways that consumers access content is likely to
be key.

6.44 Representations to us suggested that the combination of News Corp's print news
content and Sky's audio-visual content makes it best-placed to take advantage of the
move to convergent news media. lf for example it was able to develop a compelling
content proposition for e-readers or tablet devices, which could not be replicated by
other providers, this might over a period of time enable it to extend its share of voice
beyond that which it achieves as an immediate consequence of the proposed
transaction.

6.45 We acknowledge that the ability of News Corp to develop and distribute convergent
media products does not depend on the proposed transaction. For example, The
Times newspapeCs website and the Times iPad edition already feature some Sky
News content. The transaction is however likely to strengthen the ability of News
Corp to produce such products, given the complementary capabilities of News Corp
and of Sky in the production of textual and audiovisual content respectively.

6,46 We note that it is a difficult and uncertain process for other news providers (e.9.
newspapers) to build up the capability to produce their own AV and multimedia
content, although there are some emerging examples of newspapers doing so1*. lt is

'lt House of Lords Select Committee, Ownership of the News 2008, Appendix 4, paragraph 29t* E.g.Telegraph Media Group's Telegraph W'http://www.teleqraoh.io.uUtelEr-aphti/ 
'
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potentially costly, and would require them to diversify into a very different skill-set in

order to produce highquality AV journalism.

6.47 However, we note also that investment in nai/, innovative convergent media products

is not limited to a combined News Corp or Sky, and other news suppliers do offer

similar multimedia contentls. Other news providers and platform operators may

develop and distribute converged services through commercial deals'*. No other

single company has the same combination of a portfolio of content assets (including

news) and scaie of distribution across TV, nanvspapers and broadband. However,

the evidence which has been presented to us in the time available does not support a

conclusion that such strategies could not be replicated by rival news providers,

entering where necessary into commercial agreements with appropriate partners'

6.48 We acknowledge that the effects on plurality of new convergent products are

uncertain. They may fail, in which case they will have no impact on plurality. lf they
succeed, this iould-have a negative impac{ on plurality if other providers are not able

to provide similar products, but could also have a positive impact if they help pioneer

the development of new online business models which are then replicable by a wider

range of alternative Providers.

6.49 There is a high degree of uncertainty surrounding future convergent products, and

the potentiallor a iange of players across the communications value chain including

news providers and piatform operators to invest in such products. As a result, we do

not consider that there is sufficient evidence for the view that it may be the case that

these issues may be expected to result in additional plurality concerns to those

identified in our static analYsis.

6.50 However, that is not to say that these concerns can be dismissed either. This is
particularly true given the fact that under the current statutory famework it is only
possible t6 examine these concerns at the time of a particular transaction. So whilst

we do not rely on these issues as the basis for our recommendation that a reference

be made to the Competition Commission, in event of a reference then this is an area

that may warrant further consideration

6.51 In addition to the development and launch of convergent news media products, a

number of other possible future issues were raised by respondents as potentially

having an effect on the level of plurality. Specifically, representations raised

concerns about:

. a greater ability to cross-subsidise news operations;

. more cross-promotion between News Corp outlets including Sky;

. 'bundling' together of goods and services; and

' a greater ability to bid for and win wholesale news deals.

6.52 Better ability to cross-subsidise news operations, Concerns were raised with us

that the combined entity would have significant funds for cross subsidy between its

different media operations. However, cross subsidies are a comrnon feature of the

,uu E.g. BBC News has made certain AV content available to all newspaper websites

tt is conrrnonEr newspapei websites to use a mix of their own and third party content, e.g. The

FinancialTimes using CBS AV news content
http ://www. pressoazette.co. uk/story. asp?storycode=46046
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market today for a range of media providers, and News Corp in particular already has
a strong enough financial position to enable it to fund any cross-subsidies wfrich it
might wish to provide. Therefore, although the proposed transac{ion would increase
the strength of News Corp's finances in terms of cash flow, we do not believe that the
proposed acquisition would create a situation which is not possible already given
News Corp's existing ability to cross subsidise its different media operations.

6.53 [Xlttt fl'he redacted text refers to paragraphzzS and 213 of the European
Commission's decision, in relation to which Ofcom is not in a position to identfi what
may be disclosedl.

6.54 Cross-promotion between News Gorp outlets. Goncerns were raised that News
Corp's influence on consumers could be increased through greater use of cross
promotion. This could include direct cross-promotion, such as more references to
Sky in News Corp's newspaper titles, or indirect cross-promotion, such as sister titles
sharing conespondents or columnists. Incentives already exist for crosspromotion
between News International's print titles and Sky, but these would be increased by
the transaction.

6.55 There are limitations to how far Sky could directly promote News Corp titles on its
television channels, as set out in Ofcom's Broadcasting Godettt 1"the Code").
However, the Code does not necessarily restrict some forms of indirect promotionlEs
such as leading the news agenda with a sister outlet's news scoop or inviting a sister
outlet's star columnist to comment on news stories.

6.56 We note that the European Commission considered the risk of input foreclosure of
BSkyB's competitors as a result of a refusalto advertise in News Corp titles. The
Commission concluded that this was not a concem, largely on the basis that there
are alternative means of advertising to these titles.leo This conclusion is relevant to
our consideration of cross-promotion, since it suggests that News Corp titles are not
uniquely well placed to engage in cross-promotion. However, we believe it may still
be possible for cross-promotion to provide increased influence in circumstances
which fall short of input foreclosure.

6.57 Overall we believe that the transaction may increase the effectiveness of cross-
promotion between Sky and News Corp titles, and therefore the influence of these
titles, but have not in the time available been able to quantiff this effect. We
acknowledge that there is already an incentive to engage in some cross-promotion,
and note the conclusion of the European Commission on input foreclosure

6.58 "Bundling" together of goods and content. Bundles can come in severalforms:

a) physical bundles of products (e.9. giving subscribers to Sky TV a Tree"
subscription to The Times newspape|;

b) content aggregation services (e.9. a News Corp service in which News Corp
collects content from a variety of third party sources (e.9. The Daily Mail, The
Independent newspapers) and brings it together at a single point of use for
consumers. lt would act as gatekeeper to this service.); and

lilrxr
'* See Section 10, 'Commercial References and Other Matters'
http://stakeholders.ofcom.glg.uk/broadcastino/broadcast-codes/broadcast-code/commercial-
references/

YSuUieC to the limits implied by rules on preventing undue prominence of a product or servicet* [x]
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c) more complex bundling and integration (e.g- placing and using lews. content on

the Sky brbadband intemet home page; giving priority to News Corp's owl news

content via broadband traffic management)'

6.59 We note that some of the potential concems which have been put to us under the

banner of 'bundling' relate to the creation of new integrated products, typically in the

context of convergent media. We have already discussed these above. In what

follows we focus 6n the somewhat narrower question of the retail bundling of existing

products, t><l Fhe redacted text in this and the five following paragraphs refers to

paragrapni ii+ZSl of the European Commission's decision, in relation to which

Ofcom is not in a position to identify what may be disclosedl'

6.60 [X]"'
6.61 [X]t"
6.62 p<lttt

6.63 [xlt*
6.64 Our view, []<l is that bundling of existing TV and newspaper subscription services is

unlikely to-be a significant concern. However, as discussed above, [X] there is a

great deal of uncJrtainty as to the types of integrated tablet or e-reader type products

inat r6nt be developed as a result of convergence through new devices and the

manner in which theie might be retailed. However, this may create concerns in the

future, and we note the ablence of a statutory framework for addressing such

potential issues on an ex post basis'

6.65 Bidding for wholesale TV news deals - Today TV news provision is already highly

concentrated, with only three providers of news at the wholesale level: the BBC, ITN

and Sky News. We reieived representations arguing that, in the longer term, the

proposid acquisition might have an impact on the level of plurality il lng wholesale

brovirion of television newstsu. Specifically, post transaction, Sky might be in a

stronger position when bidding for broadcast news contracts. Concern was

exprelsed that, in the lon-g term, this might lead to ITN exiting the wholesale

broadcast news marketls, which could ultimately result in a duopoly of wholesale

news provision in broadcast news1e7.

6.66 We note that Sky News already bids competitively for wholesale tenders, both

successfully and unsuccessfully, and that there is already the possibility of cunent

wholesale providers of TV news being displaced by Sky News. Sky News is already

part of a laige and well resourced media enterprise, capable of bidding effectively for

wholesale tenders regardless of this transaction. We have not seen any evidence

that suggests change! in wholesale provision would flow specifically as a result of

the transaction.

llltxt'"'lxl
1e3 i:<i
1s1ixi
ttu For'example, see BBC, Goldsmiths Leverhulme, Media Research Centre, Slaughter & May
ts For examble, see BBC, Enders, Slaughter & May, Professor Barnett
tsz i,lr irport"ni to note that Sky News would only be able to.provide news to ITV as part of a

consortium where it held less thin Zoo/o dueto the designated provider rules for Channel 3 news
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6.67 Vftile it is possible that there will be changes which affect plurality in the future in
relation to wholesale news provision, these are uncertain and could work to reduce
plurality or to increase it. In this context we note once again the absence of a
statutory framework for addressing potential issues on an ex post basis.

The proposed acquisition may result in potentially positive outcomes for
consumeng

6.68 We note that there are several potentially positive outcomes fom this transaction.

6.69 The merged entity could be able to afford to take more risks and to innovate, with
possible positive spill-over benefils for the wider industry. We note that News Corp
and Sky each have strong records of innovation. News Corp led the way in
revitalising the newspaper industry in the late 1980's, by driving the adoption of new
printing technologies despite union opposition, and is currently trialling the use of
paywalls for online news content. Sky has consistently pioneered new means of
producing and distributing TV content including, inter alia, its launch in 1989 of $ky
News, and its subsequent development as one of the UKs main sources of rolling TV
news.

6.70 The increased scale and economic power of a merged News Corp / Sky may help it
to establish or support new business models. The wider news industry could then
benefit from these, as long as they are replicable. For example, News Corp has
opted for a subscription-based (pay-wall) revenue modelfor some of its UK
newspaper website titles. Subscription revenues per user are typically higher than
advertising-based revenues, so it is plausible that if the transaction were to help
establish a subscription model, allowing it time to mature and increase take-up, that it
would improve the ability of a range of organisations to develop sustainable business
models for news content online. This in turn, could help initiate a virtuous cycle,
leading to a resurgence of the wider news industry.

Conclusions on dynamic analysis

6.71 A number of fonrard-looking concems have been put to us. The most credible are
those that relate to the ability of the merged party to use its economic power and its
complementary strengths in text and audiovisual news content to produce new
integrated products within the context of an increasingly converged market.
Examples might include new types of news applications for e-readers and tablets. lf
these could not be replicated by other providers, this might over a period of time
enable the merged party to extend its share of voice beyond that which it achieves as
a direct consequence of the proposed acquisition.

6.72 As a result of the degree of uncertainty affecting any view on possible future
developments, the limited evidence available on the effect of the proposed
transaction, and uncertainty on how far these developments could occur absent the
transaction, we do not consider that there is sufficient evidence for the view that
these issues may be expected to result in additional plurality concerns to those
identified by our static analysis.

6.73 However, that is not to say they can be dismissed either. So whilst we do not rely on
these issues as the basis for our recommendation that a reference be made to the
Competition Commission, if a reference is made then these issues merit further
evaluation. We are particularly conscious that wtrilst sorne of the longer-term effects
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of the transaction are inevitably somewhat speculative, there is no ex post

mechanism to address potential plurality concerns arising in the future.

6.74 Our analysis and consideration of a fonrvard view of the market in terms of plurality

does suggest that, regardless of the transaction, plurality may face challenges in the

future. Mirket developments such as those identified in paragraphs 6-3-to 6.35

above may be expected to have an effect on the relative influence of different voices

over time. ln this context, a relatively more influentialvoice for a combined News

Corp/Sky may be more of a concem than relatively stronger voices for each of the

two separate companies as distinc't media enterprises.
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Section 7

Recommendations
Advice and recommendations

7.1 Ofcom's advice. based on the evidence and reasons set out in this report and
summarised in the executive summary, is that it may be the case that the proposed
acquisition may be expected to operate against the public interest since there may
not be a sufficient plurality of persons with control of media enterprises providing
news and current affairs to UK-wide cross-media audiences. In reaching this iriew we
do not rely on the dynamic effects discussed in full in Section 6.

7.2 Therefore we believe there is a need for a fuller second stage review of these issues
by the Competition Commission to assess the extent to which the concentration in
media ownership may act against tl're public interest, and we advise the Secretary of
State accordingly.

Stakeholder views on possible rernedies

7.3 We received various submissions in response to our invitation to comment on
possible remedies to ensure sufficient plurality. Overall, three broad categories of
potential remedy were identified:

. Requiring undertakings (behavioural remedies) from the parties to secure
editorial independence for Sky News

. Requiring divestment of some news media assets

. Blocking the proposeC acquisition on public interest grounds

7.4 We reoeived few representations on remedies [X]. One common theme within the
comments we received was significant scepticism as to the effectiveness of
behavioural remedies as a means of guaranteeing the editorial independence of Sky
News fronr News Corp.

7.5 This scepticism was based partially on general concerns about the effectiveness of
behavioural remedies, but also on the perceived outcome of specific corni,nitments
given during previous transactions, in particular following the acquisitiorr by News
Corp of the Tirnes and Sunday Times. We note however that the evidence provided
on this point was largely anecdotal.

7.6 While divestment remedies might potentially address public interest concerns, they
would require a credible purchaser. Otherwise such a renredy risks a potentially
perverse outcome for plurality, given the contribution currently made by Sfcy f'lews,
News International newspapers and their respective online services.

Recornmendation on review of statutory framework for plurality

7.7 We received many submissions that raised concerns about the potential for the
proposed acquisition to affect plurality in the future. We consider these in Section 6,
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Furthermore, many of the submissions we received raised additional con@rns which

are relevant to plurality, but which are not specific to this transaction. T!es9 concerns

arise from the rapid and far reaching changes that are taking place within the media

as a result of tec-hnological advances and new business models. They include:

. Adopilon and use of new media technologles combined with a contraction in

some of the more traditional media forms. For example, according to Ofcom

research online news was the main source of news for 7o/o of consumers in 2009,

up from 3% in 20051e8. The majority of online news is accounted for by online
versions of current newspapers, but atso includes aggregators such as Google

and yahoo. At the same time, newspaper circulation has been falling, down from

25 million for daily newspapers and 27 million for weeklies in 2000, to 22 million

for each in 20091ee.

. Organic change in market shares of key players - since 2003, we have seen

maierial changes in the relative standings and importance of different players'

For example, iTN (which provides news for ITV and Channel4) has seen its
share ot all national news viewing fall from 34o/o in 2003 to 22% in 200f00 as a

resutt of ITV's falling share and the loss of the Five news contract to Sky.

. Changes to wholesale news provision - wholesale news provision can change

fairly quickly through changing contractual relationships. As a result, the
structure and ownership of news provision on platforms like TV or radio can alter

with the change of a significant contract.

. Evolution in upstream content provision - we may witness the emergence of

a few stronger players in the upstream gathering and provision of news as a

result of the economics of news provision. This possible development was

discussed in more detail in our review of the Media Ownership Rules in 2009.

7.g Under the current statutory framework, a media public interest consideration of
plurality can only be triggered when there is a proposed merger involving media

enterpiises. Thl) future market developments considered in this report suggest that

the current statutory framework may no longer be futly equipped to achieve
parliament's objective of ensuring sufficient plurality of media ownership.

7.jO The market developments identified include the risk of market exit by current news

providers, or a steady organic growth in audience shares and increase in ability to

influence by any one provider. For example, in a situation where a company grows

organicallyinroirgn entirely legitimate business strategy which does not involve any

anii-competitive behaviour but finds itself in the relevant media market with 90%

share of audiences. While this may not have raised competition concerns, it very

clearly may raise plurality concerns.

7.11 While there is a clear statutory framevork for remedying competition concerns which

may arise in the context of a mergefot, the same is not true of concerns related to
pluiality more generally. This means that if a transaction is found not to operate

againsi the public interest in relation to plurality at the time, there is no subsequent

ttt Ofcom Media Tracker, 2009, alladults 15+.

'* NRs / MediaTel/ Ofcom calculations
2oo Barb, Network Plus, Ofcom
20, These include the use of ex post powers under the Competition Act, as well as the possibility of a

market investigation reference under the Enterprise Act.

91



Report on public interest test

opportunity or mechanism to address or even to consider any plurality concerns
which develop over time.

7.12 This suggests that a more fundamental review and possible reform of the cunent
statutory framework may be required. Any such review would be a matter for
Parliament.

7.13 Any new legislative and regulatory framework for plurality would need to provide a
mechanism for intervention if market developments resulted in changes which raised
serious doubts in relation to the sufficiency of plurality.

7.14 However, any intervention would need to be transparent, proportionate and balance
the need for a plural media environment with possible risks from intervention. Any
modified policy would need to ensure there remained a freedom to innovate in
response to market devetopments, to make risky investments and eam suitable
rewards and must avoid creating negative or perverse incentives.

7.15 This is properly a debate for Parliament. In undertaking any such review, we think it
would be usefulto consider a number of questions, including:

. \y'Uhat could trigger any safeguard - for example certain thresholds for cross-
media audience shares or reach; regular situation reporting similar to the
infrastructure report from Ofcom to Government?

o Who would be responsible for conduc'ting any review following the trigger and to
whom would it report?

o What sort of outcomes or solutions to public interest concerns might be required
- which would be useful in defining the powers necessary to safeguard plurality
effectively in the future

o What sort of legal instrument and mechanisms could be used to deliver a
safeguard for plurality? How could it be ensured that any intervention was
proportionate?

7.16 We therefore also recommend that the Government consider undertaking a wider
review of the statutory framework to ensure pluralig in the pubtic interest.
Specifically, we believe there may be value in providing for intervention where
plurality concerns arise in the absence of a corporate transaction involving media
enterprises and which are not safeguarded by the cunent media ownership rules.

Linkages to the current public interest consideration

7.17 Our thinking on potential new safeguards for plurality does not change our advice
and recommendations on the proposed transaction. The time required to conduct a
review of the legislative framework to secure sufficient plurality may be substantial
and we see this as a separate consideration
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Annex 1

Data sources used

41.1

A.1.2

There is no existing system that measures cross-platform news consumption on a
consistent basis. Instead, there are a series of separate industry standard metrics

available on a platform-by-platform basis. lt is important to note that each uses a

different research methodology (as outlined below) and that the ability to analyse

news-specific consumption also varies substantially across the methodologies;
reach is also defined differently by each system. To supplement the analysis that
these industry metrics support, Ofcom commissioned primary quantitative research

to understand consumers'use of news across-media platforms.

This section sets of the main features both of the standard industry measurernent
systems and of the quantitative research that Ofcom commissioned.

Currency Methodology Tlme p€rlod Age range anq
samole slze

News deflnltlon Reach ddfinitlon

Television -
BARB

Continuous panel.
Uses a meter attached
to the television,
measuring viewing on
a second by second
hasis

October 2010,
trend data
2002-2010
year to date

Age range: UK
adults aged 16+,
Sample size:
5,100 uK
households on a
continuous basis

News: national and
intemational sub-
genre provided by
BARB

3+ consecutive
minutes of
viewing

Radio -
RAJAR

One ririeek self-
completion cliary - self
reported measure

Quarter 3
2010

1 10,000 uK
adults aged 1 5+

Radio listening overall,
with exception of
average minutes
analysis where we
have estimated the
amount of news
lietenind

5+ minutes ot
consecutive
listening

Print - NRS Face to face
quantitative survey -
self reported measure

October 2oo9-
September
2010

36,000 uK
respondents
annually
Aged 16+

Self reported measure
- read the newspaper

Average issue
readership -
using NRS 6-day
estimate for
dailies

Online -
UKOM/Nielsen

Continuous panel of
participants

October 201 0 4J,3JU peope
aged 2+; data
reported monthly

UKOM cunent events
& global news sub
category and selected
other news sites.

The perceniage
of a country's 2+
population that
visited the Web
site or used the
aDolicalion.

Television news viewing - BARB

A1.3 For television viewing, we have used the BARB industry currency (Broadcaster

Audience Research Board). BARB uses a continuous panel of 5,100 UK homes and

tracks television viewing among all people aged 4+ in these homes on a second by

second basis using a metering system.

BARB viewing data can be analysed by programme genre. Programmes are

categorised by the broadcasters and can be a useful way of analysing viewing.

However, the genre classifications are provided on a voluntary basis by

broadcasters, and there is no independent verification of them.

The 'News and weather' genre contains four subgenres -'nationaUinternational
news', 'weathef , 'regional news' and 'miscellaneous'. Analysis in this report is

based on viewing to the subgenre of 'nationalfinternational news'. The other

subgenres were excluded as we deemed them less relevant to an understanding of

41.4
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consumption of TV nationaland internationalnews. We also excluded the BARB
genre of Cunent Affairs, as it contains a wide range of programme titles, including
ones we thought were not relevant to an understanding of the consumption of news
and cunent affairs (such as The One Show, or Helicopter Heroes). This was also
the case even when we looked at the 'political/economic and social' sub-genre of
Current Affairs.

A1.6 In this report, analysis has been conducted on viewers aged 16+. Reach (that is the
proportion of the population who have consumed a defined number of minutes of
national/intemational news in a given period) is based on anyone who has watched
at least 3 consecutive minutes of the subgenre in an average week; industry
practice is generally 3+ or 5+ minutes. Ofcom decided to run the TV news analysis
on 3+ minutes due to the varying duration of news programmes (e.9. short news
bulletins, hour long programmes or 24 hour channels).

A.1.7 Share of neuc viewing is based on the following three providers - BBG (BBC One,
BBC Two, BBC News); ITN (lTVl, C4), Sky (Sky News, Five), and relates to
October 2010; in 2009, these providers accounted for 99.69% of alltelevision news
viewing (rising from 99.05o/oin2001). Other channels measured by BARB that
provide short news bulletins and/or generate a small proportion of total viewing of
news are not included in this analysis. These include Euronews, Fox News, BBC
Parliament, lTV2,lTV3, BBC Three, BBG Four; they accounted for the remaining
0.31% of television nerr/s viewing in 2009.

Al.8 There are other dedicated news channels that broadcast in the UK. However, as
these are not individually measured nor reported by BARB (which is indicative of
their relatively small channel shares) the viewing minutes they attract cannot be
allocated to the'news' category. These channels include CNN, Al Jazeera English,
Russia Today and France 24. We estimate these non-BARB reported channels
represent a very small proportion of total national/international news viewing.

Radio news listening - RAJAR

41.9 For radio listening we have used the RAJAR industry currency (Radio Joint Industry
Research). RAJAR interviews approximately 110,000 adults aged 16+ over 50
weeks per year. The survey operates as a sweep, not a panel, which means that
respondents only participate for one week. Respondents are asked to complete a
one week diary showing allthe stations they listened to, for at least 5 minutes,
recorded in quarter hour time blocks. Data is compiled and released on a quarterly
basis.

41.10 MJAR does not provide programme level detail or programme genres. Therefore
we have been unable to measure listening to news or cunent affairs programmes
on radio. Instead, we have used listening to radio overalland analysed radio
consumption by commercialstations versus BBC services. Where it has become
necessary to conduct more detailed analysis, we have used a range of weights on
station minutage to reflect the differing presence of news content on different
categories of radio network; in so doing we have been able to provide an estimate
of the amount of time spent listening to news on the radio (based on a review of the
schedules of different radio networks, we consider it reasonable to apply weights of
27o/o to Radio 4; 19% to Radio 5 Live and 5% for all other radio networks), All reach
and radio share figures are based on total radio listening and are not specific to
news.
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A1.11 In this statement, reach is based on those listeners who say that they listen to 5 or

more consecutive minutes of radio in the average week.

Newspaper readership - National readership survey (NRS)

Al.lZ Newspaper-specific analysis uses the industry curency - the Nalional Readership

Survey (NRS). This is a rolling fac+to.face quantitative suryey, drawing on a

monthly'sample of 3,000 respondents, interviewing 36,000 respondents each year.

A1.13 A respondent is deemed to have read a paper if they spent more than two minutes

reading or looking at it. Average issue readership (AlR) is based on whether

respon-dents say if they have read each title within the issue period of the title' For

example, for daily newspapers respondents are asked whether they have read each

daily paper in the last daY.

A1.14 The titles analysed are the twenty newspapers that are available on a national

basis: The Sun, The Mirror, The Daily Star, The Express, The Daily Mail, The

Times, The Daily Telegraph, The Guardian, The Independent, The FT, The News of

the World, The Daily Star Sunday, The Sunday Express, The Sunday Mirror, The

People, The Mail on sunday, The sunday Times, The sunday Telegraph, The
Observer, The Independent on Sunday.

Online-UKOMlNielsen

A1.1S Online-specific consumption is measured using data supplied by UKO,M (UK Online

Measurement) / Nielsen, which monitors consumers' active use of online sites on
pCs and laptops at home and at work. The UKOM / Nielsen panel consists of
43,330 individuals aged 2+. Standard survey metrics provided by this,panel include

monthly active and population reach of different online sites/groups of sites; page

views and time spent on a site per session.

A1.16 Nielsen is currently investigating a decline in its Internet use data around duration

metrics and the potential impact of this on Unique Audience metrics. Until these

investigations aie concluded, Nielsen Internet data for October 2010 is likely to

represent a lower bound and should be treated as indicative only.

A1.i7 Nielsen groups websites into categories and sub-categories. In_this statement we

have performed our online analysis on its'Current Events and Global News'

subcategory. This includes the overwhelming majority, although not all, of the sites

pertineni to this statement. To correct for this, we have combined this sub-category

witn a small number of sites found elsewhere - FT.com, Reuters, Wall Street
Journal Digital, Metro.co.uk, Archant Regional Network and Northcliffe Newspapers.

Our share of page views and time spent analysis is based on the top 50 sites by

unique audience from this combined list of sites.

Cross-media research

A1.18 Ofcom commissioned eight questions on Kantar Media's omnibus survey between

19n and 23rd November 2010. This was a face-to-face survey among a

representative sample ol2,O18 adults in Great Britain, excluding Northern lreland

as this was not covered by the omnibus survey. The data is weighted to the

National readership survey (by region, gender, age and socio economic group).

Respondents were asked ufrich platforms they used regularly/occasionally for
Ul(international news and current afiairs. For those platforms cited, they were

asked to select from a list which news sources they used. Regularly was defined as
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'at least once a week', and occasionally was deflned as 'at least once a month', with
the exception of weekly newspapers and magazines, whereby regularly was
defined as 'at least once a month', and occasionally was defined as' less than once
a month'. We also asked consumers which platform (i.e. television, newspapers,
radio or internet) and which title they regarded as their main source of news.

A1.19 The analysis in this report groups responses by wholesale news provider (Sky, lTN,
BBC etc) and retail news providers (BBC, lTVl, Sky News etc). The quantitative
consumer research includes analysis of the share of each news provider cross-
platform, based on the number of times each individual news source is cited by
respondents. An individual news source is, for example, a specific television station,
radio station, newspaper title or website.

41.2O Each provider's shane is based on the total number of responses for each individual
source across television, radio, daily and weekly newspapers and the internet. lf a
respondent uses more than one source from a particular provider, it is counted each
time. The share of each provider is then calculated as the aggregated number of
responses in thousands for that provider, expressed as a proportion of all
responses for all news sources measured in the survey. Note that a reference of a
daiiy newspaper carries the same weight as a reference of a Sunday newspaper.

41.21 Reach describes the proportion of respondents who say that they use each news
source, platform, or provider on a regular basis. The reach figures for media
providers are calculated based on the proportion of respondents who say they use
at least one news source regularly provided by each media group. For example, if a
respondent says that they use both the BBC One and BBC website for their news
on a regular basis, they will be represented once in the reach figure for the BBC.
The reach figures for media owners are calculated in a similar way.

41.22 The statement uses analysis by both wholesale news providers and retail providers.
Please see the tables below for full details on how each source is grouped.

BBC

l'l',/

Nev/s Corp

skv

Channel 4

Northem Shell

Associated Newspapers

Trinity lvlirrcr

Telegraph Media Group

Gu ardi an ivleclia Gr...:u p

Independent PrintLtd

Pearcon

Commercial |adio

Oiher

BBC channels (Q3), BBC national radio, BBC local radio (Q6), BBC website (e7)

lTV (O3), ITV website (Q7.1

FoxNews, Star News(Q3), Sun,Times (Q4), Newsof ttreWortd, SundayTimes(eS), fimes\Sunday
Times website, Sun website, News of the \ rorld website (Q7)

Sky news (Q3). Sky news website (Q7)

ehannel4 (Q3), Channel 4website (Q7)

Fi.re(O3), DailyStar, DailyExpress(Q4), SundayStatsundayExpress(es), Starwebsite, Dsijy
Express website {Q7)

Daily Mail (Q4). Mail on Sunday (Q5), Daily Maitwebsite (e7)

DailyMinor(Q4), DailyMinorwebsib(aii. SundayMiror, PeoFte(e5), Daitypost(e4), Western
Mail(O4), \ bles on Sunday (Q5)

Telegr:aph (Q4), Sunday Telegraph (Qs),Ielegraph\Sunday Tetegraph website (e7)

Guarcjian (Q41, Observer (Q5), Guar3ian webstte (Q7)

lndependent(Q4), Sunday Indep€ndent (Q5), Inctependentwebsite (O7)

Fin an cial'li mes (Q4), Fin ancial lrmes website (Q7)

Classic FM,Absolute Radio, TalkSpor! Any othercommercjal radio station (e6)

CNN, EuroNews, OtherTV Channet (Q3), MomingStar, Herald/ScotsmantDaityRecord.Any
regional local paper(Q4), SundayHerald,WeeklyMagaz;nes,Otherweekend\weektyflewspaper
fulagazine (Q5), Other radio skrtion (Q6), Google Newsffahoo news /MSN news, btogs, othef
w€bsiies (Q7)
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Annex 2

Summ ary of representations
42.1 In total, we received 126 responses to our invitation to comment, comprised of ZZx

from organisations and 104 from members of the public. Two submissions from
organisations consisted of collations of messages from individuals (around 58,500
in total).

42.2 We summarise below the representations we have received. Some of these
responses were in part or entirely confidential.

Organisations

skv

42.3 Sky provided a submission to Ofcom's Invitation to Comment, along with an
appendix containing a copy of Sky's statement of 15 June 2010 regarding News
Corp's proposal. [)r(]

42.4 Sky stated that, because an offer from News Corp could be in the interests of Sky
shareholders in the future and that obtaining any necessary merger clearances
would facilitate such an offer, it had agreed to co-operate with News Corp in
seeking those clearances.

42.5 Sky stated that:

r it consldered that an offer from News Corp could be in the interests of Sky
shareholders in the future, noting that the prevention of such an acceptable offer
would be adverse to those interests.

r it wished to ensure that no precedent was set which would unduly restrict any
merger or acquisition opportunities which may be available to Sky.

42.6 Sky stressed that the investigation should be properly focused on the question
before Ofcom (with submissions from commercial competitors being treated with
'due scepticism') and conducted in a manner which was mindful of the need for
transparency and predictability in merger control, so as not unduly to undermine the
ability or incentive for companies to expand, invest and innovate.

The scope of Ofcom's investigation

42.7 Sky noted two boundaries to the scope of Ofcom's investigation, namely:

r that Ofcom is required to investigate the impact of the proposed acquisition on
media plurality rather than competition (which is a matter which falls to the
European Commission).

r that the investigation is limited to the impact of the proposed acquisition on
existing levels of plurality

^ ln the version of this annex provided to the Secretary of State on 31 December 2010, we indicated
enroneously here that we received a total of 127 responses and that 23 organisations had submitted
representations on this case, This version gives the correct information, already provlded in
paragraphs 1.6 and 2.5 of the main report.
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Without these boundaries, Sky believed that there was a risk of the media plurality

provisions operating without clear and objective criteria, and undermining the

incentives of operators to expand, invest and innovate.

A2.g In retation to the first of these boundaries, Sky stated that 'any intervention by the

UK authorities in the present case on grounds of media plurality must be justified by

reference to the need to protect the sufficiency of media plurality, must be

reasoned, transparent and proportionate and must be consistent with the
competition assessment of the transaction to be undertaken by the European

Commission'.

AZ.g Any submissions alleging that the proposed acquisition may adversely impact

competition in the provision of news or other content would concern "extraneous

factors" which, in Sky's view, should not properly fallwithin the scope of Ofcom's

investigation.

A2.10 Sky stated that the second boundary reflected the framework of analysis adopted

Uyine Competition Commission in 2007, which considered whether the proposed

atquisition could have an adverse effect on the plurality of news relative to the
position absent the acquisition. The proper scope of Ofcom's investigation was

iherefore to investigate the extent of any impact on current levels of plurality that

results from News Corp moving from owning a39.1% shareholding in Sky to

owning a l0}o/o shareholding in Sky'

A2.11 Sky also urged Ofcom to take due account of the DTI Guidance, which suggested

tnat tne media plurality public interest provisions are intended to operate only "in

exceptional circumstances" where such mergers give rise to'serious public interest

concerns".

The scope of Ofcom's invitation to comment

Content types

A2.12 Sky submitted that no content types other than news were relevant for the public

interest consideration, given the statutory framework and Parliament's intentions.

The submission highlighted that in the Sky/lTV case, neither the Competition
Commission nor Ofcom investigated the impact that transaction might have had on

any content type other than national news.

Control of media enfe4onses

A2.19 Sky noted that it was appropriate for Ofcom to consider the potential impact on the
proposed acquisition by reference to 'internal plurality'. The Competition
bommission idopted this approach in 2007 and did not consider that the degree of
"internal plurality" at ITV would be adversely affected by Sky's acquisition -

therefore concluding that the sufficiency of plurality of persons with control of media

enterprises servicing audiences for news would not be materially affected.

A2.14 In light of the Competition Commission's reasoning, Sky stated that if no material

change to the degree of "internal plurality" at Sky would be expected as a result of

the pioposed acquisition, then there could be no expected reduction in the overall

current level of plurality. Ofcom would therefore need to determine whether the

degree of "internal pluralis' at Sky would be adversely affected by the proposed

transaction and, in particular, whether Sky News would cease to be an independent

99



Report on public interest test

"voice" from News Corp in circumstances in which it operates within a strong culture
of editorial independen@ across television news broadcasting.

PA.is Sky drew attention to findings by the Competition Commission in the Sky/lTV case
which indicated that Sky News (and television news broadcasting as a whole)
retained astrong commitmentto editorial independence. The submission further
highlighted that the setting of Sky News' news agenda was carried out by the Head
of Sky News and his editorialteam, and that impartiality requirements would
continue to apply (which the Competition Commission considered relevant in 2007).

A2.16 Sky also stated that it had invested in the operation of Sky News despib the
unattractive retums available from such investments. This enhanced the overall
attractiveness of the services Sky offers, meaning that the availability of Sky News
to audiences was the result of a strong commercial incentive. This incentive would
remain inespective of a change in ownership of Sky, but it had the potentialto be
undermined if the operation of Sky News inappropriately or unduly restricted any
merger or acquisition opportunities which may be available to Sky. Thus, a
conclusion that the transaction would result in a loss in plurality could, in Sky's vlew,
increase the risk of that very situation.

Audiences and media platforms

42.17 lf Ofcom-determined that internal pluraligr could be adversely affected, then the
investigation would then need to consider whether the proposed acquisition would
adversely affect the sufficiency of plurality of persons with control of media
enterprises to a degree which would result in "serious public interest
consequencesn, "unacceptable levels of dominance" and a 'significant reduction in
plurality".

A2.18 Sky highlighted severalfindings made by the Competition Commission in 2007 in
relation to this issue, including:

r that Sky News had a comparatively low share of nationaltelevision news viewing;
r that whilst viewing shares and readership varied somewhat by socio-economic

group, there were no fundamental differences in the significance of lTV, Sky and
News Corp to particular sections of the UK population; and,

o that no more than 1% of the population (and quite possibly less than this) took
news from ITV and Sky and/or News Corp, but from no other source.

42.19 ln light of these findings, Sky noted that Sky News' audience share remained small,
and that alternative sources of news had risen considerably in prominence since the
Sky/lTV case (particularly via the internet). Additionally, Sky argued that the
percentage of the UK population who could be said to rely upon Sky News as such
an independent "voice" (and who therefore would in practice suffer from a loss of
plurality) would be extremely low.

42.20 Sky also noted that the Competition Commission did not seek to aggregate either
Five News or radio services receiving news content from Sky into Sky News'
audience share in the Sky/lTV case, and argued that Sky's wholesale news
arrangements did not afford Sky control of the setting of the news agenda of the
end providers.

Future developments
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M.Z1 Sky agreed that a consideration of future developmentswould be relevantto
consiJering the potentialimpact of the proposed acquisition on existing levels of
plurality. Howevbr, Sky argued that it would not be appropriate for such an analysis

io set a new benchmark for "sufficienf piurality based on Ofcom's views of how
ne\ils provision might develop following, or in the absence of, any transaction. The

conect counterfactualfor Ofcom's analysis was said to be the existing level of
plurality.

tXI tA submissionl

PA,.22 t><l

M.23 t><l

A2.24 l><l

Fa.25 p<l

M.26 t><l

M.27 t><l

A2.28 t><1

PC.29 t><l

A2.30 t><l

FAsl txl
M.32 t><l

A2.33 t><l

Az.U p<I

42.35 t><l

A2.36 t><1

A2.37 p<I

A2.38 txl
A2.39 t><l

A2.4s t><l

A2.41 l><I

A2.42 t><l

P2.43 t><l

M.4 txl
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M.45 I><l

42.46 I><l

p4.47 I><l

News Corp

42.48 News Corp provided a submission to Ofcom's Invitation to Comment, along with two
annexes containing reports from FTI Consulting and Perspective Consulting on
media public interest considerations. [X] All of these documents are summarised
below.

Backgnound to the parties and the transaction

42.49 The submission outlined the operations (such as assets, revenues and
organisational strucfure) of both News Corp and Sky. lt noted that News Corp
owned 39.144io of the shares in Sky, and was entitled to exercise 37.19% of the
voting rights in Sky.

42.50 The proposed transaction contemplated the acquisition by News Corp of Sky's
shares it does not already own. After the implementation of the Transaction, News
Corp would exercise sole control over Sky. The transaction would be implemented
by way of a public offer or court approved scheme of arrangement.

42.51 News Gorp outlined the rationale for the transaction, noting that it would present an
opportunity for News Corp to achieve financial consolidation for a company with
which it has been closely associated for a long time, and which is mainly active in a
sector that constitutes a eore business for News Corp.

F€.52 News Corp highlighted that the proposed acquisition would (amongst other things):

o allow News Corp to diversiflT the geographic scope of its activities by acquiring a
significant presence in two territories (UK and lreland) where News Corp's
activities in the TV sector were rather limited; and,

n allow News Corp to diversify its sources of earnings by consolidating a business
whose earnings were less dependent on advertising than other News Corp
activities (more linked to subscription fees paid by TV viewers)

Legal framework: relevant public interest consideration and sufficiency of
plurality

42.53 News Corp stated that the scope of Ofcom's report was limited to plurality concerns.
This did not include third party submissions which suggested that the transaction
would have detrimental effects on competition, as such theorie$ were
'unsubstantiated and are based on hypothetical assertions of what "may" or "might"
occur'. These subrnissions would, in f{ews Corp's view, fall under the exclusive
cornpetence of the Commission.

A2.54 The submission noted the Competition Commission's approach to the Sky/lTV
case, and suggested an analysis of plurality that included:

I a qualitative assessment of the range and variety of voices available to
audiences, taking into account both "external" and "internal" plurality;
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. a focus on the provision of news - although any wholesale activities which did not

confer control 6ver the editorial policy of a third party were deemed not to be

relevant to the public interest consideration; and

e in terms of audiences, the proposed transaction could only conceivably affect.a

cross-media audience, if at all; socio-economic groupings were suggested not to
be relevant audiences for statutory purposes'

A2.Sb Therefore, after establishing what would qualitatively change post-transaction,

compared with pre-TransaCtion in respect of the provision of news to a cross-media

audience, it would then be necessary to assess whether or not that change would

result in insufficient plurality in the UK.

The relevant oublic interest consideration

A2.56 News Corp noted that the Competition Commission's approach to conducting an

assessment of the sufficiency of media plurality in 2OO7 was accepted and followed

by the Secretary of State.

AZ.S7 The submission highlighted one particular aspect of the Competition Commission's

approach which was ultimately endorsed by the Court of Appeal - namely that,

when assessing the plurality of the aggregate number of relevant controllers of

media enterprises and considering the sufficiency of that plurality, the actual extent

of the control exercised and exercisable over a relevant enterprise by another can

and should be taken into account.

A2.SB News Corp stated that it should not be necessary for Ofcom to re-open the debate

in areas where the Competition Commission has already made clear findings.

Pluralitv requires an assessment of the ranqe and number of voices

A2.Sg News Corp noted the approach of the Competition Commission and findings of the
Court of Appeal, which confirmed that an analysis of plurality involved more than an

assessment of the number of controllers, and instead encompassed an assessment

of the range and variety of voices available to audiences, taking into account both

"external" and "internal" plurality.

A2.60 The submission stated that the provisions of section 584(4) and (5) of the

Enterprise Act meant enterprises may be treated as ceasing to be distinct if there is

a change in the quality of control, but did not preclude additional qualitative

analysis. lt was therefore necessary for the Secretary of State to consider to what

extent the transaction would change the status quo ante (whereby News Corp had

a degree of control of Sky), so as to create a situation of insufficient plurality.

Focus of analvsis should be news

A2.61 News Corp said that the Competition Commission had decided in Sky/lTV that the
best metric to assess the range of information and views presented to the public

(and to assess plurality) was the provision of news.

A2.62 News Corp argued that consideration of other types of content provision would not

assist in asseJsing plurality and other content types should be should be regarded

as irrelevant to a plurality analysis'
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\A4l=ol.esale supplv of news content is not within the scope of the leqal consideration of
sufficiencv of pluralitv

42.63 The submission stated that the Secretary of State would be required to consider
only the plurality of persons with controlof media enterprises, and noted that (as
per the Enterprise Act) an enterprise is a media enterprise if it "consists in or
involves broadcasting". A "media enterprise" would therefore not be one which
consisted in or involves the provision of news content or services to broadcasters.

A2.U This approach was said by News Corp to be logicaland consistentwith the overall
regulatory framework, where the focus is not on the provider of content but on the
owner of channels and programming and editorialcontrol,

42.65 News Corp therefore believed that activities of Sky or News Corp in relation to the
supply of raw news content to third parties which did not confer control over editorial
policy were not within the scope of the public interest consideration. This
encompassed the supply of news services to both Channel Five and those
commercial radio stations who were customers of lRN.

Relevant audiences

42.66 News Corp stated that the concept of an "audience" for a particular media outlet
should be based on those people who are exposed to the views and opinions of
that media outlet and could therefore be impacted by any alteration in its
presentation of the news. For a merger between a ne\ircpaper enterprise and a TV
broadcaster the relevant audience was said to be necessarily a cross-media one.

42.67 The submission said that for statutory purposes, socio-economic groupings or
regions or 'nations' of the UK were not themselves audiences, citing the
Competitlon Commlsslon's conclusion that that there were no fundamental
differences bertween these groupings in the Sky/lTV case. The FTI report
demonstrated that the same conclusion could be drawn in regard to the proposed
transaction.

42.68 News Corp stated that the only audience for whom plurality could conceivably be
reduced as a result of the transaction was a cross-media audience. The number of
controllers of television news broadcasters would not be reduced. Neither would the
number of controllers of newspapers.

42.69 Thus the only context in which the number of controllers of news sources for any
audience would conceivably have reduced would be examining an audience's
consumption of news across multiple media, taking into account exposure to both
television news and newspapers.

"sufficiencv" of pluralitv for relevant audience ore and oost-Transaction

42.70 News Corp said that there was no indication that Parliament considered plurality to
be insufficient at the time of the Communications Act. Therefore it would be
legitimate to assume that intervention on plurality grounds would only be
appropriate where a transaction reduced plurality to a level materially below that
when the legislation was introduced (i.e. ZOOZ).

42.71 The submission stated that today's'rich and diverse media environment' meant it
could not be established that the transaction would give rise to serious public
interest concerns.
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M.7Z News Corp noted that the Competition Commission had treated Sky and News

Corp as a'single enterprise in the case of Sky /lTV. lt found that Sky had acquired

material influe--nce ovei lTV, yet still concluded that sufficient plurality remained for
both for a TV audience and a cross-media audience. News Corp said that a cross-

media audience would have access to a wide range of sources (including TV, radio,

newspapers, magazines and online)'

A2.Tg News Corp concluded that it was extremely dfficult to see how a transaction which

did not involve ITV and only involved a change in the qualily of control between two

enterprises which were prwiously deemed to form a single enterprise could have

any adverse impact on the sufficiency of plurality for any audience within the UK.

Editorial influence over SlqY News

A2.74 News Corp drew a distinction between the degree of News Corp's controlover
Sky's commercial policy and whether such controlwould result in influence over the
editorial policy of Sky News. The two concepts were said not to be aligned, a

conclusion wfiicn the Competition Commission and Court of Appeal had reached in

Sky/lTv.

News Corp's existinq control over Skv

A2.75 News Corp said that it already had a degree of commercial influence over Sky

which resulted in "control" for Enterprise Act purposes. This had been recognised

by a number of UK authorities during the Sky/lTV case (the OFT, Competition

Commission, Ofcom and the CAT).

A2.76 The submission stated that a number of factors highlighted the relationship between

News CorP and SkY, namelY:

. Shareholding - News Corp was a founding shareholder of Sky, had remained its

major sharef,ouer since ii was listed, and currently ryas_tlg largest shareholder

by iar (with the next major shareholder holding only 5'02%)'

. News Corp's position on the Sky Board - there had always b-een (since the public

listing) beir,vein four and five directors on the Board of Sty affiliated with News

Corpi Tne position of Chairman has been occupied by Mr. Rupert Murdoch and

Mr. James Murdoch.. [x]
Commercial influence and editorial influence

A2.77 News Corp stated that, despite its degree of control over Sky, it did not exert

editorial influence over SkY News'

A2.7A The submission argued that the Court of Appeal judgement meant that one could

not assume that commercial influence necessarily translated into editorial influence.

Therefore, increasing News Corp's level of controlto full legal controlwould not

translate into the loss of sky News' editorial independence.

AZ.7g News Corp said that the Competition Commission had recognised the

independence of Sky News in the Sky/lTV case.

42.80 Editorial decisions were not subject to alteration as a result of the change of a

shareholders' tevel of commercial influence in News Corp's view. The submission
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noted that the Competition Commission report in the Sky/ ITV case had conftrmed
that editorialdecisions in TV news broadcasting were not taken at board level.

M.81 News Corp stated that the proposed acquisition would not jeopardise the editorial
independence of Sky News because:

. Sky's editorial policy was not a mafter for Board determination (to date, editorial
policy had not been a debated issue at Board level);

. despitg its commercial influence over Sky, Nevrrs Corp had not sought to influence
the editorial policy of Sky News;

o the Sky Neua editorial directors were experienced individuals with expertise to
manage and directthe editorialpolicy of Sky News;

. there was no evidence that independent directors had had to "defend" the
editorial policy of Sky News against influence by News Corp executives; and

o News Corp had no special arrangements with Sky News which would confer on it
conlrol ovet €ditdriat policy.

42..82 News Corp also highlighted the importance of broadcasting impartiatity
requirements, which the Competition Gommission had noted reduced the scope for
influence over editorialdecisions on TV news by owners. Sky News could not, for
example, favour one particular party line, or it would risk losing its licence. This was
contrasted with the position regarding newspapers.

A2.83 News Corp concluded that its ability and incentive to influence the Sky News
editorial agenda would not be affected by the proposed transaction and that the
current situation was likely to continue. The editorial independence of Sky News
would not be jeopardised following the transaction, and there was no evidence to
support the assertion that it would be.

lmpact on setting of the news agenda

42.84 News Corp highlighted the DTI's Guidance, which stated that the plurality analysis
involved the assessment of the ability to "influence opinions and control the
agenda". In relation to the latter point, the submission stated that two conditions
would have to hold for the transaction to influence or control the wider news
agenda, namely:

. News Corp would need to be able (and have an incentive) to exert control over
the Sky News agenda; and,

. this would need to lead to significant changes in the wider news agenda.

News Corp did not consider either condition likely. The analysis in this sec'tion was
explained in further detail in the Perspective report (detailed below).

Sufficient plurality post-transaction

42.85 News Corp stated that even if Ofcom assumed that there would be a "head count"
reduction in the number of voices for a cross-media audience, it must go on to
consider whether that reduction will result in insufficient plurality for any relevant
audience. To do this, Ofcom must consider:

i. how to measure the variety of voices available to each audience; and
ii. what the transaction changed (if anything)

106



Report on Public interest test

A2.86 News Corp noted that Competition Commission analysed the sufficiency of plurality

for television audiences and cross-media audiences in 2007 and had no concerns.

Plurality had increased since that time, meaning that the 'only reasolalle
concluiion'was that the proposed acquisition would not lead to insufficient plurality

for any audience in the UK.

M.B7 The grouping of particular individuals within the UK population who relied only on

news conten-t tro-nr SXy News and News Corp was said to be minimal (0'3%).

A2.BB The FTI report indicated that the level of plurality in the provision of news to UK

audiences across different media platforms was increasing, in terms of both the

number of voices and the range of voices. Penetration of digital TV and broadband

was high, as was the number of TV channels available.

News provision

A2.89 News Corp stated that these changes had increased the availability of a wide

number oi voices. There were far more TV news options to the UK audience over

and above the traditional PSBs. The number of voices in newspapers and

magazines had not materially increased but nor had it materially decreased
(a[[ough it was noted that this medium was becoming less important as a source of

news).

A2.g0 The submission argued that the internet had had a transformative effect on news

plurality as a means of accessing multiple news sources:

. there had been an 'explosion' in the number of online news sources (675 UK

news websites)
. the internet increased plurality in news reporting adding to conventional/offline

news sources/providers (for example, news aggregators presented.a vast range

of sources to their audience, including many they would otherwise likely never

come across).

News consumption

A2.gl Developments in news provision were said to be accentuated when considered

alongside trends in news consumption:

. News Corp stated that it was easier for consumers to accessmultiple sources of
news (most consumers used 4-5 sources daily across 3-4 different platforms).

r Although TV was the most popular medium fo-r accessing news, News Corp

noted that Sky News accounted for just 60/o of TV news consumption.

r Circulation of print media was noted as being in long term decline.

o proportion of people listening to radio was up, while totaltime listening was down'
. . The internet was, according a recent Mintel report, the second most important

source of news with around 460/o of UK population using it regularly.

. Time spent watching TV news and consuming news on the internet were about

equal

AZ.9Z News Corp highlighted that online news consumers tended to use a high number of

news sources. Therefore as the internet became an increasingly important source

of news, News Corp expected that an increasing proportion of the population would

be regularly exposed to a wide variety of "voices"'
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Sufiicient pluralitv post-transaction

42.93 The transaction would not, in News Corp's view, detract from the high degree of
variety and range of voices available to a cross-media audience which 'comfortably
meets the criteria of sufficiency of pluralitt'. In particular:

r The importance of online as a source of nevrrs would continue to grow and so
would the plurality of voices inherent in this medium, with News Corp / Sky having
a 'diminutive share of voice';

r The number of TV voices would remain unaltered, and still be lead by the BBC
and ITV;

' The number of radio news voices would be entirely unaffected; and,
r The number of newspaper voices would be unaffected (and in any event, the

relative importance of print newspaper$ as was in long term decline).

42.94 News Corp highlighted the FTlfinding that only 0.3% of the population receive news
only from Sky and Nerivs Corp. FTI also found that no socio-economic grouping or
nation in the UK was disproportionately affected.

42.95 News Corp argued that regardless of this finding, consurners could switch to
different providers or expand their choice of sources. The potential availability of
sources of news for this audience would be'no different from the wide range and
number of dlfferent voices available to the UK population as a whole'.

Conclusion

42.96 News Corp concluded that there was no basis to conclude that the transaction
'would operate, or be expected to operate, against the public interest by way of any
reduction in the plurality of enterprises serving any relevant audience in the UK'.

News Corp Annex | - FTI Consulting

42.97 FTI researched the following areas:

. trends in news provision by provider by medium/platform;

" trends in news consumption by audiences by medium/platform; and
r differences pre- and post-transaction.

A2.98 The study covered the provision and consumption of news in the UK. FTI stated
that in respect of consumption such consumers are defined as an "audience served
by an enterpri$e". Socio-econornic groupings or regions or nations of the UK are
members of an audience. While such groupings are therefore not an audience per
se, FTI also examined whether there are any key differences between the nations
and demographic groupings.

A2.99 ln respect of news provision, FTI examined news provision on TV, radio, the
internet and the press. The study did not examine news provision in magazines in
detail as these represented a minon source of news consumption and were not
deemed of sufficient importance io be subjest to sector-specific regulations in
respect of ownership or content.
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Key conclusions

A2.100 FTI stated that it was clear that the number of platforms and sources from which

people take their news had increased during the past 3-5 years. DigitalTV
penetration stood at more than 92% and would reach 98.5% by the end of 2012

once digital switchover was complete.

AZ.1O1 Around 75% of the population used the internet -this was expected to increase as

the government (and private sector) addressed broadband'notspots". Radio

liste-ning (until recently when there was a rebound) and newspaper circulation had

been on a consistently downwards trend.

A2.1OZ The internet was stated to be'a cross-media environment [wherel distinctions
between traditional media blu/. FTI noted the vast range of services available, and

suggested that this typified plurality in media.

S ufficiency of pl u nlity

A2.103 FTI stated that the study demonstrated that there had been a significant increase in

plurality of sources in news provision. Access to platforms had increased and FTI

iherefore concluded that the availability of this increased provision had also

increased. lt was noted that access could be expected to continue to increase.

A2.104 There had been no major changes in the provision of news on radio or in the press,

and there was a sufficient number of voices in both sectors.

A2.1OS Given the benchmark of the 2003 media landscape, and on the basis that since

then there had been significant increase in the number and range of voices in news

provision since then, FTI stated that it was'axiomatic' to conclude that there was

sufficiency in plurality in news provision on a cross-media basis.

42.106 Overall, cross-media consumption had increased both in terms of number of
providers accessed and number of sources used. FTI found:

. The plurality of cross-media consumption of news had increased in line with its

increased Provision;
. press and radio were reducing in importance in the cross-media share of voice as

both usage and user perceptions of their importance as news media had fallen;

. The internet was expected to continue to grow in importance in terms of time

spent and usage;
. There was a shift in cross-media news consumption patterns towards the more

plural environment of online;
r These trends were expected to continue as internet penetration increased; and

. ln the media in which it has a presence, the BBC remained the leading player by

a significant margin.

AZ.1OT FTI highlighted that the balance of usage (reach, number of outlets and time spent)

and aicribed importance by consumers amongst the various media had been

changing - a trend of reducing radio and press consumption, with TV remaining

steady and online increasing'

42.108 The study found the share of voice of each medium within the cross-media

consumption mix to be changing. The weight remained towards the TV voice, with

online voices increasing and radio and press voices in decline.
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A2.109 FTI identified no fundamentaldifferences between the significance of Sky and News
Corp to nations and socio-economic groups.

Compaison of pre- and post-transaction

42.110 FTI assumed a reduction of one voice at the cross-media level. The study argued
that the loss of one voice could not be considered to be substantiat given the range
and number of such enterprises, and particularly given that the number and range
of voices had increased since 2003. Ffl said there was no changed within each of
TV, radio and press.

42.111 ln the off-line cross-media environment, FTI stated that a reduction in the number of
players by one could not be regarded as rnaterial, particularly as these sectors had
many players and no concerns regarding the sufftciency of the number of voices.

M.112 Sky had a relatively weak position in TV broadcast news, so the study did not
consider that this reduction in headcount could have a material impact.

42.113 FTI noted that online there were hundreds of news voices, along with several other
players (primarily the BBC) that enjoyed a much stronger market position than Sky
and News Corp.

F.2.114 Sky was said to have a weak position in the cross-media environment, with a
negligible share online and a low share in TV news (which was not expected to
increase in the future, a digitalpenetration was already at a high level).

,A2.115 News Corp was also said to have a weak position in the online environment. lt held
a strong position in press, but FTI stated that this medium was in decline in
importance and had a decreasing share of the cross-media voices from a
consumption perspective.

42.1'16 FTI stated that the combined entity would not enjoy a strong position in TV, the
most important news media from the consumer perspective. lts position would be
strong in press, although the medium is in long term decline. In online its share
would be around 60/o and subject to competition from strong players and little
expectation of increasing this share significanfly.

42J17 Based on this assessment, FTI concluded that the transaction would not materially
reduce the range and number of voices in the cross-media environment and
therefore that it would not have a material impact on the sufficiency of plurality.

42.118 FTI also identified whether there were particular individuals within the UK who took
news from Sky and News Corp and no other source. The study found that the
proportion of the population that took news from Sky and News Corp was 4%
excluding online and 6% including online. FTI found that the proportion of these
gl"otlps that took news from no other source was negligible - 0.3% - (and lower than
the proportion affected in the Sky/lTV case).

News Corp Annex ll - Perspective Consulting

42J19 Perspective were asked to consider:

. How the news agenda is in practice set in the UK market

. Trends in UK media plurality, and in particular news plurality, since the
Communications Act of 2003
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. How the UK maket is likely to develop in the coming years.

Setting of the news agenda

AZ.12O perspective noted that W news operates under a requirement of impartiality, but

that ihis might leave a concern that a broadcaster might seek to influence opinion

via choice 6f stories covered. The ability of a broadcaster to pursue an independent

news agenda and to influence the agenda of other outlets was therefore a key

consideration.

AZ3Z1 Perspective focused on Sky News, as this outlet was subject to'speculation that it

might see a change in its outPut.

A2.122 The report found that TV news operated under a range of practical co_nstraints that

woutd make it very difficult to alterthe news agenda of a given outlet in such a way

as to have material impact on plurality' In particular:

r Audiences have very particular expectations of TV news, encouraging similarity

between outlets.
o Much of the TV news agenda is driven by events of the day and access to shared

news gathering resources.
r lmpartiality requirements act as constraints by influeneing story choice as well as

how stories are treated.
. For areas where plurality is most important (for instance, election coverage), it 

-
was ,inconceivatjle'thai a broadcaster would choose not to provide coverage of

a key story of the day, and impartiality rules apply once covering a story.

r TV news rooms have their own particular ethos, and imposing a newspaper
approach would be difficult.

A2.123 Perspective stated that even if there were to be a change in Sky News' agenda

following the transaction and that Sky News' output was altered, the combination of

Sky and News Corp would still bd most unlikely to materially alter the wider news

agenda, for a number of reasons:

o There were numerous competitors of News Corp and Sky which were unlikely to

become 'followers' of a news agenda. The BBC acted as a powerful independent

voice; with secure funding, a substantial audience lead in each of TV, radio and

online news; and a very high reputation with consumers'

. Sky News had only a6.30/o share of TV news consumption, suggesting a limited

abilitY to influence third Parties
. News Corp/ Sky News outlets did not represent a particularly important source of

stories forothei outlets. The Perspective Report demonstrated that newspapers

were not the sole source of the stories they represent. An analysis of sources

cited by Reuters indicated that Al Jazeera was as important as Sky News for that
purpose.

o Consumers were increasingly consuming news from specialist and international

ougets that are allthe less likely to be influenced by a change in news agenda at

one generalist, UK outlet.

Trends in pluralitY since 2003

A2.124 Perspective stated that there had been an increase in plurality since the enac'tment

of the Communications Act, noting the effects of increased TV news provision
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through uptake of digital TV, the increase in online consumers and the rising
importance of online news.

42.125 As of 2009 TV remained the most important source of news for consumers, with the
internet predicted to overtake newspapers. Perspective argued that this rnarked a
shifr from a media with less plurality of individual consumpiion to a media with more
(since most consumers only take one newspaper, if any), and shift away from areas
where News Corp and Sky were relatively strong to areas where they were
relatively weak.

NJ26 Thus Perspective believed that plurality had risen appreciably since 2003, and
News Corp and Sky's 'share of news voice' had fallen. This made it much less likely
that the transaction in question would reduce plurality to the level of the market in
2OO3, and Perspective stated that it woutd'seem unreasonable to reject a
transaction that left plurality at a level higher than that that existed at the time the
requirement was created'.

Future developments in the UK market

A4 .14- a-r-:- a- -r.AzJzt uenain ruiure rlevelopments in the UK media market were highiighteci.
Convergence was expected io continue with a focus on online platforms, leading to
increased competitive intensity and plurality. Consumers were expected to be miore
active in searching for their own stories, as well as generating content themselves
(e.9. through social networks), which would lead to greater plurality. Similariy,
consumption via mobile devices was likely to increase, meaning more plural
consumption would be more widely available.

42.128 Perspective noted that this would result in a range of evolving approaches to
capturing news. The different editorial demands of broadcast news and regulatory
requirements meant TV and prini newsrooms were tikely to rernain separate for the
foreseeable future. Broadcasters operating in new media markets would place a
central focus on audio and video news, with text and graphics in a support role, and
so the 'culture' of the TV newsroom would be likely to remain central.

42.129 The report stated that these trends pointed to a continuation of the increase in
plurality and of declining 'share of voice'for News Corp and Sky. In Perspective's
view, this made it hard to make the case for intervening in the market now to pre-
empt a hypotheticalfuture threat to plurality, given that the wider context is of
generally increasing plurality and a weakening of the influence of News Corp and
skv.

Conclusion

42.130 Perspective concluded that for each of the individual issues examined, the evidence
suggested that there would not be a material impact on plurality, and that in
aggregate across these issues the case was even stronger.
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BBC

pe.170 The BBC stated that it made an important contribution to news provision in the UK,
but that ii was imperative that a variety of other viabie news providers aiso continue
to exist to ensure plurality.

42.171 The submission noted that the proposed acquisition would have the effect of
combining two of the largest voices in the UK media. lt highlighted that News Corp
was the largest supplier of national newspapers in the UK, while Sky was the
leading supplier of pay-TV wholesale and retail services in the uK.

A2'172 The BBC suggested that Ofcom should explore a number of issues when preparing
its report, namely:

o A reduction in the number of entities setting the news agenda for the UK cross-
media news audience (and, possibly, for particular socio-economic groups)

. The incentive and ability for News Corp to exert editorial influence over Sky's TV
and radio news operations (both current and future), and align them with it3
national newspapers

r The potential impact of increased financial and other leverage (e.g. cross-
promotion) between Sky channels and News Corp publications

o Future possible adverse developments in the UK newspaper sector as a result of
the acquisition; and

. Future possible adverse developments in the provision of nationaltelevision
news as a resuft of the acquisition

Content types

42.173 National news was the relevant content type to be considered for these purposes in
the BBC's view.

Audience and media pNatforms

42.174 The BBC stated that there were a variety of audiences - both by platform and by
socioeconomic group - that would potentially be relevant to Ofcom's analysis.

42.175 The BBC noted a number of points regarding relevant rnedia platforms, namely:
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o that television was the largest and most trusted source of news, cited by 74% ol
the population as their main source. Sky Newswas the second biggest provile1
of TV news in the UK by hours broadcast and the third biggest provider by total

hours viewed.
. that newspapers and radio were considered to be the next most important

sources of n'ews, with the BBC and Sky / IRN as the only two significant suppliers
of national radio news in the UK'

o that the majority of people still rely largely on traditional sources of news and

traditional riewi providdrs rather than the internet as a source of news (only 6%

of people rated online as their main source of UK news in 2009)

M176 BBC Management had undertaken audience analysis which indicated that between

3.5 million and 5 million people (depending on the definition used to measure
newspaper consumption) consumed news from both a national newspaper title from

News Corp and Sky produced news (either Sky News or Five).

A2.177 Given this, the BBC felt that the transaction would have an impact on the plurality of
national news providers available to:

o Th€ audience for national news delivered by national newspapers

r The audience for national news delivered by television news, and

r The UK cross-media audience for national news.

A2.178 The transaction was considered potentially to have an impact on each audience as

a whole and with respect to particular socio-economic groups within them.

Gontrol of media enterprises

A2.179 The BBC said that whether there is a change in control for the purposes of media

plurality relied on: (1) either the standard merger change of control assessment, or

(2) whether there is an "actual extent of the control exercised and exercisable over

a ielevant enterprise by anothel'. The actual extent of the control exercised was

therefore deemed to be a factualquestion for Ofcom based on what it considered

the likely outcome in the shift in ownership to be.

A2.1BO The BBC believed that the proposed change to the relationship between News Corp

and Sky would significantly change Sky incentives, indicating a risk of a resulting

loss of plurality. The directors of Sky could operate solely for the benefit of News

Corp, taking actions that advantaged News Corp newspaper titles, such as cross-
promotion. News Corp would be able to appoint and dismiss all Sky directors, and

in the BBC'5 view, the editorial staff of Sky News would be under the control or

influence of News CorP.

AZ.1A1 The BBC stated that it was important to consider whether the transaction allowed -
either directly or through an 'understanding' of the interests of their common owler

- an alignment of the choices each media outlet would make in deciding the news

agenda and whether such an alignment would be detrimentalto the interests of the

various news audiences highlighted'

AZ.1BZ The current impartiality regulations were not thought by the BBC to would prevent

the news agenda of Sky's news outlets being influenced (either directly or indirectly)

by the agenda of News Corp's newspaper titles to the detriment of cross-media

news audiences. The submission highlighted that previous evaluations by both
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Ofcom and the Competition Commission had concluded thatthe impartiality
requirements does not on its own ensure a sufficient plurality of news.

A2.183 The BBC also believed that cross-promotion between Sky News and the News
Corp newspapers could have a potentialdetrimental impact on competing news
outlets and allnews audiences.

Future developments in the media landscape

UK newspaper sector

P.2.1U The BBC recognised that a strong and varied national newspaper sector is a vital
component of news plurality in the UK.

A2.185 Independent forecasts were highlighted which suggested that nationat newspaper
industry revenues from advertising are likely to reduce between 2009 and 2014,
whilst circulation revenues could hold roughly steady in nominal term. News Corp
was predicted to increase its share of national press circulation to more than 4oo/o
by 2014.

A2.186 The BBC stated that that having access to the revenue of Sky woutd strengthen
News Corp's ability to grow its position stillfurther, and that the proposed
acquisition would give News Corp the ability and incentive to bundle its pay-TV
subscriber base with newspaper and/or online subscriptions. Both of these
outcomes would have potentially negative effects on other newspaper groups.

UKTV news

42.187 The BBC believed that TV news programme supply in the UK is already
concentrated, with only three significant suppliers of television news. lt expressed
concern that ITV and Channel 4 could change their news provider from ITN to Sky,
noting that Sky participated in the tender process when the ITV News contract was
last up for renewal (2008) and was likely to do so again at the next tender in 2O12.
There was an incentive for both channets to seek the cheapest high quality bid that
they could, although in the case of lTV, this might be countered by an ownership
incentive to continue to select ITN (in which it has a 4eo/o stake).

A2.188 The BBC noted that under this scenario there would be a cross-media
concentration of news supply covering the vast majorig of commercial TV news, all
national commercial radio news and a sizeable share of the newspaper market. The
current cross-over of News Corp readership and news viewing on Sky News / Five
News / ITV News / C4 News was estimated at between 7.5 million and 10.9 million.

A2.189 The BBC highlighted the Competition Commission's statement in 2QQ7 that the loss
of ITN as a competitor to Sky News could reduce the ability of other channels to
provide an independent voice. Given this role, the BBC believed it important to
consider a scenario where the proposed transaction increases the risk of ITN being
'damaged irreparably'. lt was thought that the combination of the newsgathering
activities of Sky and News Corp may strengthen SJqy's position when bidding for the
opportunity to supply news to ITV and Channel 4 in the future.

BECTU

A2.190 BECTU's submission indicated strong support for the principte of media pluralism
as a necessary component of democratic society. Given the role of the media in

116



Report on Public interest test

reflecting and informing opinion, this ownership controlwas necessary over and

above existing competition controls.

A2.191 BECTU stated that its concerns over the proposed transaction stemmed in part

from the existing size and range of the media assets (both in the UK and abroad)

already owned by News Corp. lt said that this scale, coupled with News Gorp's

skategy for growth and the'editorially-interventionist approach of Rupert Murdoch

meanf ihe requirement for media pluralism in the UK would be breached if the
proposed acquisition went ahead.

A2.192 BECTU did not accept the argument that increasing News Corp's stake in Sky from

the existing level of 39% to 100% would make no difference. lt highlighted that Sky

currently hLO an existing independent editorialstructure, independent directors and

a different shareholding structure. Moving to 100% ownership would remove all

such institutional barriers and independent interests, leaving Sky in the direct and

immediate controlof News CorP.

A2.193 BECTU argued that any reduction in pluralism risked undermining impartiality
requirements as well, noting that a dominant media owner could exert significant
and undue influence over which issues were covered and how they are prioritized.

Lying behind these concerns were BECTU's views on the editorial preferences of

ru-ewl Corp - the 'rabidly right-wing'approach of Fox News, conservative leanings of
News Corp newspapers and the interventionist approach of Rupert Murdoch.

A2.194 There was also concern that Sky could be successful in future bids for news
provision to ITV and Channel 4, leaving only two providers of television news.

A2.195 BECTU believed that the proposed acquisition would allow News Corp the
opportunity to cross-subsidise and cross-promote. Such actions would not merely

be a competition issue but would also have implications for media pluralism, with a

further potential narrowing of media and editorial choice.

A2.1gO The submission rejected the argument that the rise in online news provision would

offset any reduction in media plurality arising from the proposed transaction. Online

bloggers were suggested to be subjective and focused more on commentary,
lacking the resources to engage in significant newsgathering.

AZ.1g7 BECTU was strongly opposed to the proposed transaction. lt also noted
suggestions that the aequisition could be permitted to go ahead in the event of Sky

divesting itsetf of the Sky News channel. BECTU was unconvinced of this proposal,
questioning whether Sky would not then simply seek to initiate a further news and

current affairs channel raising the same concerns.

l)<] t,A submissionl

A2.198 [X]

A2.199 [X]

BT

A2.Z0O BT believed that the proposed acquisition raised serious media plurality issues and

that it would be in the UK national interest for this issue to be reviewed by the

Competition Commission.
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M.201 BT stated that the serious media plurality issue was that the proposed acquisition
would vastly increase News Gorp's ability to "set the agenda" for UK national life.

42.202 BT was already concemed about the extent to which News Corp's \rorld vievr/' was
reflected in its newspapertitles. lt highlighted extracts from the Competition
Commission report on the Sky/lTV case which indicated involvement from Rupert
Murdoch and News Corp in decisions relating to newspapertitles. The submission
also gave otherexamples, including the widespread supportfrom News Corp
newspapers of the lraq war.

P.2.203 The submission acknowledged that News Corp did not have the means of
controlling Sky's editorial policy, but said that after the proposed acquisition it
would. BT believed this ralsed the risk that News Corp's \vorld vieu/'would creep
into Sky News. The submission stated that it was not reasonable to erpect that
internal controls would be sufficient to safeguard editorial independence. The loss
of the independent Sky shareholders would allow Nenra Corp greater opportunity to
influence, tacitly or otherwise, the editorialcoverage of Sky News and other Sky
channels.

42.204 BT also highlighted that the transaction would allow News Corp control of Sky's
operationalapproach. This could include the consolidation of the news and cunent
affairs operations of the different entities into a single infrastructure or the
production o single subscription products.

42.205 BT stated that the proposed acquisition would lead to a reduction in media plurality
as a matter of law. lt cited the Court of Appealjudgement of the Sky/lTV case,
which considered the conect interpretation of the phrase "suffcient plurality of
persons with controlof ... media enterprises" in section 58(2CXa). The effect of the
judgment was that a change in the quality of control satisfies the test under section
58(2C) as to whether there is insufficient plurality of persons with control of media
enterprises

A.2.246 BT highlighted that the merged entity would have absolute control over 67% of
content to UK pay TV customers and be the leading commercial provider of TV and
radio news and print news, controlling 37% of the newspaper market. No other
media organisation would controlso much of the UK's media assets across such a
broad range of media.

42.207 This extensive control over multiple media threatened plurality in BT's view because
the merged entity, in particular through the consolidation of news and opportunities
for bundling, would have an advantage over its competitors that it would be
impossible to replicate, as a result of which one could expect a long term reduction
in media "voices'.

A.2.208 BT also highlighted Sky's'dominant and increasingly aggressive competitive
position in the UK TV markets', which the submission suggested would in itself have
implications for plurality. The proposed transac{ion would in BT's view reinforce
Sky's dominant position in pay TV markets, and this would threaten the market
position and the number of retailers and wholesalers of alternative views and
opinions.

A2.2Og BT also provided a copy of the submission it made to the OFT explaining wlry BT
believed that the proposed acquisition by News Corp of Sky should be refened
back to the OFT under Article 9(2) of the EU Merger Regulation.
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Gampaign for Press and Broadcasting Freedom

A2.Z1A CPBF believed that the proposed transaction would be a cross-media merger which

woutd represent a transformative shift in UK media ownership and would have a

considerable negative impact on media plurality. This impact would become more

pronounced as Sky's operations became integrated into the overallglobal business

and media oPerations of News CorP.

A2.211 The submission highlighted that Sky and News Corp were already the largest

companies in their respective sectors. lt noted that News Corp would be able to

absorb losses in orderto gain market share where other competitors would be

faced to make significant cost savings in order to sustain margins. S(/s high

revenue was als6 noted, with increases being attributed to a growth in subscriber

base, bundling of products and Sky's marketing approach'

A2.212 CPBF ouflined Sky's strong position in the provision of premium sports and movies

on pay TV. lt atso nigntightei acquisitions in other areas of programming (including

the'purchase of the Virgin Media TV portfolio), and Sky News' role as one of three

TV news providers and two radio news providers'

A2.Z,l3 Citizens' access to information sources and opinions was said to be provided

overwhelmingly through the media. Concentration of ownership could lead to

viewpoints Ueing excluded or under-represented, while media owners could use

oulets as a meins of lobbying politicians to pursue policies which suit those
owners' political and commercialinterests. CPBF stated that Rupert Murdoch's
position in relation to successive UK governments demonstrated this point.

A2.214 CPBF rejected the viewpoint that the internet providd a diversity of news and

information sources, suggested that citizens mainly accessed news stories by going

to the online sites of tradltional news outlets, or to news aggregators or search

engines which rely on traditional news organisation sources.

A221S The submission noted that News Corp already owned more media in the UK than it

would be permitted to own in the US and Australia. lf News Corp wes to acquire

the remaining 60.9% of Sky it would move from a minority shareholder to full

ownership and gain important financial advantages which would allow it to

destabilise othei UK media groups and therefore have a direct impact on plurality'

A2.216 CpBF gave examples of actions by News Corp which it suggestedwgre aimed at

weakening or desiroying competitors, including Sky's acquisition of ITV

shareholdings in 2007 and recent critical comments relating to the BBC.

A2.21T Several potential policies if the transaction was permitted were highlighted which

would have a'deeply disruptive impact':

. Greater opportuniry to influence the editorial coverage of Sky News.and the
content of 6tner Sliy channels, with the selection of news stories or the cross-
piomotion of storiei from other News Corp sites to introduce indirectly particular

viewpoints and issues.
o The cross-promotion of stories from News Corp titles on Sky and vice_versa 

,

would 'inevitably happen', resulting in the merging into one stream of fact and

opinion, to the detriment of plurality.

o products currently offered separately by Sky and News. Corp could be bundled,

discounted or provided withoirt charge. Other groups without such assets would

find it dfficult to compete with this practice'
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42.218 The submission referred to the concept of infocapitalists'(identified by Manuel
Castells) who build 'self-reinforcing networks of business and political power by
owning the production of informailon and knowledge'. CPBF submitted that the
expansion of News Corp's cross-media presence through the proposed Sky
acquisition was an example of this process.

42.219 CPBF urged Ofcom to consider the'vital issue' of journalistic standards. The
submission suggested that joumalistic endeavour was subordinated to News Corp's
own national and intemational political or commercialconsiderations. lt stated that
'a process of self-censorship' resutted in News Corp journalists avoiding subjects
which contradict the views and interests of their owner, and that the influence of
News Corp newspaperc was used to persuade politicians to pursue policies which
furthered News Corp business interests and to excoriate those rvhich don't.

IXI tA submissionl

42.220 t><l

42.221 txj
42.222 I}<I

42.223 I><l

42.224 I><I

42.225 lKl
42.226 I><l

42.227 lKl
42.228 I><l

A2.229 I><1

42.230 [><]

42.231 txl
42.232 I><l

A2.233 [><l

Ghurch of England

42.234 The Church of England welcomed the inquiry and said that the vitality and plurality
of the media was essentialto the maintenance of a well-informed democracy. lt was
noted that there was an ongoing need for strong and effective regulation of cross-
media ownership and media plurality, with no diminution in the range of views and
voices that could hold government and other interests to account.

42.235 The Church of England was not concerned about the nature sf News Corp, but was
concerned that a combined entity would comprise one of the three significant
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suppliers of TV news (BBC, ITN and Sky), one of the two suppliers of radio news
(BBC, Sky) and the group with the biggest market share of national pre$s in the UK,

thus dominating both the television and newspaper landscape.

A2.236 The submission highlighted that Sky News demonstrated innovation and quality in

its journalism, and that it had been influential in political debate despite its relatively
smallaudience. The Church of England believed that News Corp could exercise
subtle editorial influence if the transaction were permitted, including through
selecting which news items are to be covered and which left out.

M.237 lf the bid were to be allowed, the Church of England suggested that an assurance
be sought that the independence and editorial integrity of Sky News would be
preserved.

Enders Analysis

A2.238 Enders Analysis provided Ofcom with three documents: an updated version of the
analysis submitted on a confidential basis to the Secretary of State in July 2010, a

document addressing lssues 4 and 5 of Ofcom's invitation to comment and a report
by Charlotte Brewer, Professor of English Language and Literature at Oxford
University, on the meaning of the word 'plurality', which was amended on 12
December 2O1O.

Updated submission to Secretary of State

M.239 The submission examined the proposed transaction's potentialeffects on 'plurality'
in the UK in the context of the UK TV and newspaper markets.

UKTV market

A2.24A The UK TV market totalled approximately €11.11billion in 2009, and comprised
three significant sources of revenue: the licence lee (24o/o), advertising (27%) and
pay subscription revenues (43o/o). The remaining 6% came from a variety of other
sources, including global programme sales.

A2.241 Enders noted the position of Sky as the UK's leading supplier of residential and
business pay TV services, and also supplies residentialtelecommunication
services.

A2.242 The submission said that Sky had acquired growing economic significance in the
UK TV market due to the surge in pay revenue in recent years. In contrast, the
revenues from TV advertising that fund commercial PSB operators were relatively
flat between 2004 and 2008 before plummeting in the recession, while the BBC's
licence fee income has risen but at a lower rate than pay TV.

A2.243 Between 2009 and 2014, Enders expected pay TV revenue to continue to show
strong growth, rising from E4.75 billion to €6.4 billion, and accounting for over 70o/o

of the projected increase in overall TV revenues. Structural change and a continued
weak economic environment pointed to limited nominal annual average growth of
about 2o/o ayer the next four years for TV advertising (i.e. to 2014) - in real terms a
significant decline of around 29o/o. Meanwhile, a significant reduction in the licence
fee funding allocated to the BBC's TV service was expected as a result of the
spending review.
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M.244 The surge in Sky's pay revenues was attributed to a two-pronged strategy of
expanding the number of subscribers and selling more produc'ts and services to
each subscriber, thus lifting annual revenue per user. Sky pay TV subscriber growth
had been assisted by very high levels of promotional spend. ln addition, upfront
costs to the Sky customer, chiefly installation and the Sl(y+ box, had been reduced
and were nilfor certain packages

F'2.245 Enders noted that to spur product adoption, Sky had announced that it would
provide HD capable boxes as standard equipment to new subscribers to enable an
upgrade to HD without having to replace their set-top box. For Sky, this eliminated
the incrementalset-top box subsidy when a customer decides to upgrade, making it
more difficult for new entrants relying on the sale of set-top boxes to engage the
customer in paying for their services.

42.246 Enders also noted that Sky has been cross-selling telecoms services to pay TV
subscribers since July 2006, when Sky broadband launched.

Sky's broader TV activities

F.2.247 Enders stated that Sky's activities and its ability to influence other players in the
market extended well beyond its core pay TV retail operations into other areas,
namely:

r News provision - Sky News was one of three substantial providers of UK TV
news, supplying its own channels and also Five, while Sky News and the BBC
were the only two suppliers of news for UK national radio.

. Freeview presence - Sky had three free-to-air channelfeeds on Freeview, with a
current offering of Sky News, Sky 3 and Sky 3+1.

o Advertising sales - Enders estimated that Sky would account for approximately
14o/o of UK TV advertising sales through its airtime sales house, making it the
third largest group, and that this was expected to rise.

r Third party channel provision - the submission stated that Virgin Media's
withdrawalfrom content ownership put Sky in a 'commanding position' over the
market for pay channels, including third party basic ehannelcarriage fees. Sky
was said to be able to dictate terms that allow its third party channels to be viable,
while at the same time offer other non-PSB channels incentives to stay
exclusively on the pay TV platform. Enders understood that Sky was in the
process of consulting on its EPG, the result of which could further strengthen
Sky's position in relation to other parties.

. Premium sports and films - Enders stated that Sky occupied an 'uncontested
position of dominance' in the provision of televised sports in the UK, reflected in
its budget of over €1 billion for this programming segment (out of t1.9 billion total)
in 2010. The submission also highlighted the strong investment of Sky in fllms,
although noted that this was decreasing. The decrease in investment was said to
be a result of Slq/s market power as a wholesale purchaser, able over time to
negotiate successively lower fees as the film contracts become due for renewal.

UK newspaper market

42.248 The UK national press market was worth f4.1 billion in 2009 according to the
Advertising Association, and comprised two significant sources of revenue:
consumer purchases of newspapers (62Yo), and advertising (38%). Structural
changes in the advertising market combined with cyclical pressures had reduced
newspaper industry revenues from advertising, forcing greater reliance on
consumer purchases.
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A2.249 News Corp's market position was noted, with its newspapers accounting for over

37o/o of national newspaper circulation in the UK (the same share as the two next

competitors, Trinity Mirror and Daily Mail and GeneralTrust combined). Enders

nigniighted that News Corp has been slowly gaining share in the UK national

newspaper market.

A2.250 Enders' view was that, despite some strong growth in advertising in recent months,

the long-term pattern for the newspaper industry in aggregate would continue to be

a dectine in advertising in realterms due to structuralfactors, exacerbated by over-

supply. The submission projected national newspaper industry revenues ftom

advertising to compress by about 6% between 2009 and2014 due to ongoing
substitution of advertisers for new media, whilst circulation revenues could hold

roughly steady in nominalterms'

A2.251 Enders predicted that News Corp's share of national press circulation would
steadily increase to more than 40% by 2014, assuming there were no material
supply changes to the market. lt was considered 'inevitable' that organisations able

to abiorb losses would gain market share over those that were forced to make

significant cost savings to sustain margin.

News Corp strategy

AZ.ZS2 Enders stated that News Corp had a history of discounting cover prices to grow

market share and reduce circulation decline. Purchasing the outstanding Sky

shares it did not already own would provide News Corp with the financial resources

to sustain its newspapers for the very long term. News Corp would also be able to

experiment with media discounting and bundling in a much broader manner. These
strategies could 'severely upset the competitive landscape to the detriment of

competitors'.

A2.253 The submission also suggested that that free editions and press and digital bundles

for households could become critical developments for News Corp's UK operations

as a whole in the future.

A2.ZS4 Enders also highlighted growing problems in newspaper distribution, noting that

those publishers which were best able to absorb steep cost increases and
overcome distribution challenges (such as News Corp) would clearly be better
positioned to survive.

A2.255 The submission stated that another core feature of News Corp's strategy was to

market its titles aggressively through advertising.

A2.256 Enders emphasised the importance of display advertising to newspapers, noting

that the main challenges to display advertising categories were over-supply of titles
and inventory. In this environment, the strongest titles would gain further market

share, as some lesser titles fall off the roster for an increasing volume of
campaigns.

A2.257 The submission also considered that online news subscriptions may play an

important role in determining the pace and scale of business model development.
However, it highlighted the early difficulty which had faced the Times Online
following its move to a paywall system, and speculated whether the Times may

adopt a different strategy in the future. This could include aggregating services

sourced from a variety of different assets and media, and so offering bundles.
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PA..258 Enders outlined the relative size of major competitors to Sky and News Corp,
separating the companies into three groups: mufti-product, TV and newspapers.
Sky and News Corp were already the largest companies in their respective sectors
(in terms of adjusted consumer revenue) and following the acquisition, the
combined group would have annual revenues in the region of E7 billion.

The potential imoact on pluralitv

F4.259 Enders noted that UK governments and regulators had consistently maintained that
a healthy and informed democratic society required media 'plurality'. In Enders'
view, this required there to be a significant number of broadcasters (radio and TV)
and newspapers designed to appeal to 'a wide variety of tastes and interests'.

PA.26O The submission noted that impartiality was distinct ftom plurality, referencing
Ofcom's conclusion in 2007 that the broadcasting code requirements were not
designed to remove the ability of broadcasters to set the agenda by selecting the
issues and events that were covered.

lmplications on media plunlrty of the prcposedNeurs Corp transaction

42.261 Enders stated that News Corp already owned more media in the UK than it would
be permitted to own in the US and Australia. lf the proposed transaction were
permitted, News Corp would gain financial advantages which would improve its
ability to compete, notably in the newspaper market (noting the weak position of
most newspaper publishing groups).

42.262 The submission stated that the group would acquire several important new strategic
opportunities, namely:

o The ability to take Sky and News Corp products and combine them in bundles,
discount them or provide them without charge. Enders believed that strategic
initiatives of this nature could lead to a much more rapid decline in competitor
newspaper circulations than we have assumed, boosting News Corp's
newspaper market share above 40o/o by 2Q14.

r The ability to cross-promote - stories from Sky News could be carried more and
more frequently on News Corp websites, while links to newspaper stories could
appear at the bottom of the Sky News screen. The submission stated that
'progressively, News Corp papers and Sky channels, particularly Sky News, may
merge into one stream of fact and opinion', noting that plurality would decline in
this situation, even if the combined organisation continued to maintain nominally
separate newsrooms.

r A greater opportuni$ (through the loss of the independent directors) for News
Corp to influence, tacitly or othenrvise, the editorialcoverage of Sky News and
other Sky channels. Enders said that this concern was heightened by Mr Rupert
Murdoch's position as a 'traditional proprietor' of certain media properties,
exercising editorialcontrol on key policy debates or political events.

42.263 Enders rejected the argument that that the widespread availability of other news
outlets, especially online, protected the UK public and its political leaders against
the excessive influence of media proprietors. The submission argued that
Newspapers and TV news programmes still provide the bulk of news gathering
operations in the UK, rather than independent online news sources.

A2.264 Enders stated that the link between endorsement and voting intentions was not
necessarily important. The crucial point was that newspapers and W affected
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citizen perceptlons of political and economic life by deciding which stories were
most important and how information, analysis and personalities were portrayed to
their audience. Similar issues were said to apply to coverage by Sky News and/or
News Corp's titles of product launches and pricing innovations from competitors.

A2.265 The submission said that in this context, regulatory control of strong and
increasingly powerfulcompanies such as Sky was centralto maintaining the
conditions of competition on the relevant markets. Enders noted, however, that the
that the process was'challenging, expensive and time-consurning for Sky, its
competitors and the regulatod.

A2.266 Enders noted that if Sky were to win the ITV contract from lTN, ITN would have to
dramatically reduce its costs and news gathering operations, potentially leading to a
duopoly of TV news provision.

42.267 The submission stated that there was little evidence to date that IPTV would provide
a threat to traditional TV. While about 72o/o of UK households were on broadband,
online video consumption accounted for just 2o/o of all minutes viewed per day.
Consequently, Enders continued to anticipate no material challenge to Sky from the
Internet space in the next five years.

Conclusion

42.268 Enders concluded that there was a risk of a material reduction in media plurality,
potentially to an unacceptably low level. lt considered that the intervention was
particularly timely as the leading positions of Sky on the UK TV market and of News
Corp on the UK newspaper market would strengthen in the period to 2014.

lssues 4 and 5 of Ofcom's invitation to comment

Control of media enterprises

42.269 ln Enders' view, News Corp exerted'material influence' over Sky via its
shareholding of 39.1%. This was established by the Competition Commission in its
report issued in December 2OQ7 on the purchase of ITV shares by Sky.

42.270 The submission further stated that the proposed acquisition by News Corp of the
shares in Sky it did not already own would shift the latter's degree of control over
Sky from 'material influence' to 'control'. This would imply the loss of any
independent Sky shareholders, and the loss of the independent directors of the
company, which also exerted some degree of influence over Sky, in addition to
News Corp, its existing principal shareholder. Fullownership could lead to
proprietor intervention.

42.271 Enders stated that a methodology for quantifying the amount of plurality before and
after a transaction to ensure an intellectually robust assessment of the impact of a
merger. However, it was noted that there was no consensus on any such
methodology.

42.272 To this end, Enders assessed the loss of plurality implied by the proposed
acquisition by measuring the anticipated changes in news supplier shares of adult
viewing / reading / listening of national news combined. The submission outlined the
assumptions and approached used for this assessment.

42.273 The key conclusions of this assessment were:
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o The average person is exposed to news for about 60 minutes a day. About half
the time spent is occupied by newspapers and slightly less than half is TV. Radio,
internet news sites and news magazines were much less important.

o The BBC provided about 34o/o ol all news exposure, via its broadcast and online
activities (no print media), News Corp had a 17o/o share.

. Merging the Channel 4 audience share with that of lTN, and the Five audience
share with that of Sky News, yielded adjusted audience shares. After this
adjustment, we the top four suppliers of news had a share of about 71% of all
news consumplion, and the UK had 10 separate companies each providing more
than 1% of all news seen or heard by its adult citizens. Cross-media news
concentration was therefore stated to already be high.

. Assuming the transaction was completed, the share of news consumption
combined from News Corp audience shares of 17o/o (newspapers) with those of
Sky's TV, radio and Five audience (4.5%), takes the new entity's share up to
about 21.60/o of UK news consumption. Other providers remain the same.

r The transaction increases the share of the top four providers of news to75Yo and
reduces the number of providers with more than 1o/o trom 10 to 9.

A2.274 We received an updated analysis on 12h December 2010 correcting a number of
issues with the originalsubmission on minutes of news use. This new analysis
showed:

. Average minutes of news use, per head per day increased to 70 minutes

. The BBC accounted for 39.3%, ITV had 6.7%, and Channel 4 had 7.7%.

. News Corp had a share of 14.6Vo, while Sky had a share of 7.4o/o.
r Enders estimated that the merged entity, including News Corp and Sky's TV,

radio and Five News audience would account tor 22.To/o.

42.275 Enders said that the previous Competition Commission and Ofcom investigations
noted the increased penetration of News Corp and Sky offerings among people in
the C2DE demographic group, and said that this would probably still be true today.
The submission suggested Ofcom could assess the level of plurality in individual
demographics.

pC.276 Enders also computed the Herfindahl-Hirschman Index, a commonly accepted
measure of market concentration. The HHI rose from 1,793 to almost 2,000 after
the transaction takes place, a measure of high concentration. The submission
stated that'plurality'was introduced into the Communications Act because
competition law was not thought to be strict enough to protect consumers and
citizens, but even on a standard competition measure, this transaction would create
concern.

Further developments in the media landscaoe

42.277 Enders forecast News Corp's UK newspapers market share rising from about
37 .3o/o of UK national press circulation in 2009 to about 41 .1% in 2015. Projections
on Sky's subscribers and share of news viewing also indicated strong growth.
Taken together, Enders believed that by 2015, News Corp's share of total
consumption of news across all media could exceed2S%.

42.278 The submission estimated that by 2015, if current trends continue, both Sky and
News Corp's share of revenues in their respective markets would probably be 40o/o
or more. These segments of the cross-media market were by far the most
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financially important, meaning that News Corp's overallshare would likely be
particulaily high. Enders suggested that it would be, for instance, above the 30%
threshold of the KEK method of analysis which German law used to assess
transactions.

A2.279 Enders repeated concems outlined in the submission to the Secretary of State
(detailed above) relating to the position of ITN in the future.

Additional comments

A2.28A Enders also identified four ways in which the proposed acquisition could result in

future loss of plurality. These issues were all separate and additionalto the
immediate loss created by the combination of the two companies.

A2.281 The deep interconnectedness of UK media meant that News Corp could influence
the future course of all other media companies. The British media landscape was
said to be dominated by a small number of firms. The submission listed some
factors which it stated would make the industry more likely to suffer from 'co-

ordinated effects', the tendency for the participants in a market to work together
rather than to compete actively. These factors included shared production and
distribution facilities, Sky's control of the satellite platform and Sky's status as an
advertiser with other media groups. Enders stated that the degree of genuine

diversity would therefore be lower in a market like this wtth such strong links

between the firms.

A2.282 News Corp had far greater flnancial strength than other companies in the news
market. Similarly, Sky had substantially greater turnover than other major
companies in the TV market and this disparity was tending to widen. Enders

suggested that the influence of Sky over the media scene was thus even greater
than its share of news provision. lts ability to influence the evolution of the wider
media market would affect the prospective degree of plurality in the offerings of
news and comment.

A2.283 Sky's growing share of the total media market could lead to the ability to request its
TV advertising customers to direct a portion of their spending towards News Corp
newspapers, at the expense of other media.

A2.284 Similarly, Sky may be able to disadvantage non-News Corp newspapers by

bundling its associated papers, either in paper or electronic form, into an offer to TV
customers.

Additional comments on definition of plurality

A2.285 Enders' third submission focused on the definition of the word plurality. lt noted the
Court of Appeal's judgement, whieh found that the word 'plurality' could connote
more than just a number exceeding one, possibly carrying an implication of range
and variety as well. Enders stated that neither the Court of Appeal nor the
Competition Commission provided a definition of what 'plurality' means, or indicated
what a 'sufficient plurality'would be.

A2.286 Enders commissioned Charlotte Brewer, Professor of English Language and

Literature at Oxford University to assess the meaning of the word 'plurality' in

current UK usage. Her report analysed a number of dictionary definitions of the
term.
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M.287 Professor Brewer coricluded that there was'an overwhelmingly strong presumption
that, in common usage (in which I include Standard English, as used by educated
people), a sufficient plurality is to be interpreted as 'a sfficiently large number or
quantity or profusion". She stated that the only reason for thinking otherwise would
be if those using the term gave explicit notice that they were attaching a specific
technical sense to the term.

Goldsmiths Leverhulme Media Research Gentre

42.288 \Mth reference to a 4 year programme of research into new media and the news,
the submission argued tl'rat the full acquisition of Sky plc by Nevrrs Corp would mark
a significant lirnitation of the public interest, particularly in the area of news plurality.

A2.289 The research project alrned to investigate the impact of new media on the news in
the UK including local and national news, commercialand public service
broadcasting, print, bnoadcast and online, mainstream and alternative news.

A2.2gA The submission stated that this research revealed that news media are in crisis:

r n€wsPaper circuiation anci readership ieveis are at an alitime low;
. there has been a tremendous groMh in the number of news outlets available;
. a decline in advertising revenue combined with increased investment in new

media technologies alongside staffing cuts have all had a negative impact on
journalism.

42.291 The response suggested that the role of journalists was changing, with fewer
exchanges with sources and a greater focus on 'cut and paste, administrative
journalism'. In this context, journalists were now monitoring and often rewriting other
news stories, with the result being that stories were often covered from the same
angles and different news organizations repeatedly present the same information in
their stories.

42.292 The submission highlighted that UK citizens predominantly used sites that were run
by existing news providers, further asserting their dominance. Other popular
websites were run by internet based organisations, either as news aggregators or
by relying in the main on almost entirely on news agency reports. This meant that
online voices would be dominated by the larger, more established news providers,
leading to'anything but increased diversig'.

42.293 lt was also noted that there was little evidence to support the view that the internet
has been established as a primary source of news except for a very small minority.
Moreover, the organisation of web search tended to send more users to the most
popular sites in a "lvinners take all pattern".

42.294 News Corp was highligfrted as dominating national newspaper circulation, with
strong growth expected in its market share. Further market strength was predicted
come from cover price revenues, with News Corp having a history of discounting
cover prices to grow market share and reduce eirculation decline, which would help
to protect it from the struaturalshift in ad nevenue.

42.295 Sky News was also noted as being one of only three television news providers in
the UK. The submission stated that there was a danger that further market power
could be used to dirninish the ITN news provision, either by forcing ITN to cut costs
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to retain its contracts, or by Sky News successfully winning these news contracts
itsetf. This would be far from the plurality of news providers expected.

A2.2gO The submission noted that Ofcom had raised concems about the position Sky held

in the pay TV market, and indicated concern that this would be intensified should

News Corp acquire full control of Sky (with associated cross-promotion and cross-

subsidisation oi services and products). Similarly, it also highlighted the attitude of

News Corp towards the exit from the market place of competitors, suggesting that,

when combined with substantial economic resources, this was likely to 'present a

serious challenge to the future of news provided in the public interest'.

A2.297 The response concluded that despite the increase in media outlets, there was still a

dominance of a limited number of players controlling news, information content and
public debate. Plurality, in the context of a media environment in which News Corp

is able to deploy the enormous revenues of Sky was likely to be further constrained.

Guardian Media Group

A2.2gB GMG submitted that Ofcom should advise the Secretary of State that the
Transaction may be expected to result in there being insufficient media plurality in
the UK as a whole, and with respect to specific audiences in the UK, such that it
may be expected to operate against the public interest. The submission covered
concerns of GMG that were not covered adequately in that joint submission by

Slaughter and May (see below).

A2.299 The proposed transaction would involve the integration of the UK's largest
newspaper group with a the UKs dominant pay TV company, the UK's second
largest commercialtelevision news provider, the monopoly third party provider of

news content for UK commercial radio and a significant provider of online news

content. As such, in GMG's view, it would represent an unprecedented and
unacceptable concentration of cross-media news interests'

A2.300 The submission noted the underlying policy behind the public interest assessment,
highlighting that it was particularly focused on cross-media concentrations. ln
CMCL view, the change ftom a minority interest of 39.1 % to outright controlwould
represent a material alteration of the relationship between News Corp and Sky that

will have an impact on the companies' incentives and behaviour and thereby reduce
plurality of the media to a level below the critical 'minimum level' identified by Lord

Mclntosh.

A2.3Ol GMG also emphasised that Ofcom should attach particular importance to the need

to ensure sufficient plurality in the provision of news by commercial providers, over

and above the BBC.

A2.3OZ GMG considered that the transaction would reduce plurality across a range of

content types, although viewed news as the key focus, given the strength of the
merging parties in news provision and the importance of news plurality for the
formation of opinion, for informing the terms of public debate and, ultimately, for the

democratic process itself.

42.303 The impact of the transaction should, in GMG's view, first be assessed on the basis

of a UK-wide cross-media news audience. The submission also suggested that it be

assessed by reference to its impact on nalTower audiences, including the group of
people who would be solely served by the combined entity (which Ofcom should

seek to identify).
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A.2.304 GMG stated that the proposed acquisition would create a unique cross-media news
provider, being the only UK media company providing national news content on
television, in print, on the radio and online (which neither the BBC nor other news
providers replicated). GMG submitted that Ofcom should consider the impact of the
transaction on each of these platforms, as well as on cross-media ne\,vs provision.

M.305 GMG argued that 'external plurality' should be the focus of Ofcom's analysis, having
due regard to the explanatory notes of the provision. The submission indicated
support for the approach adopted by the Competition Commission in the Sky/lTV
case, where the sfficiency of plurality was assessed qualitatively, by reference to
the actual circumstances of the case. This would entail an a$sessment of editorial
control, but GMG believed that such internal plurality would not ensure suffrclent
plurality in a situation where external plurality was not ensured.

A2.306 The UK media landscape was said to be in a state of flux. A combined News Corp /
Sky would, in GMG's view, be uniquely well placed to influence developments in
this sector, given its presence in content across platforms, and its role in providing
platforms itself.

Specific GMG concerns

42.307 The submission highlighted the shong status of Sky in TV and radio news markets,
supported by its position in pay TV content and platforms. Similarly, News Corp was
noted as holding a strong position in the newspaper market. A combination of the
two would, GMG believed, accountfor 21% of cross-media news consumption (the
BBC providing 34% and DGMT 12o/o). Other commercial competitors were noted as
being heavily reliant on one particular medium.

A2.308 GMG's believed that the group of people who took news only from News Corp and
Sky may span a wide demographic and age range. The submission stated that a
situation in which consumers of news content from a range of sources would be
consumer only news originating from and controlled by News Corp would raise
significant concerns over media plurality and the implications for democratic debate.

A2.309 GMG noted that were the transaction to be permitted, News Corp would gain full
control and benefit of Sky's profit making ability. A merged business would have a
strong incentive to offer consumers a bundle of Sky TV and a News Corp
newspaper subscription, to the detriment of competitors. Given the fact that physical
supply of newspapers often exceeded demand, GMG suggested that any diversion
of readers to News Corp titles arising from such a bundling strategy would not lead
to a material reduction in cost for the titles losing readers but would instead
translate directly into greater financial losses for those titles. This could lead to a
materialweakening of competitors, or even exit from the market, reducing diversity
and plurality.

A2.310 The submission highlighted that changes in the state of the media sector were
leading to new business models being considered, often involving some form of
paid digital content. News Corp had led the way in charging for general online news
content through the use of paywalls. Overall revenues generated from the bundling
of paid-for access to online newspaper content with other products, such as Sky
pay TV, telephony and internet access subscriptions, could materially impact the
viability of News Corp's paywallstrategy. As the only mainstream newspaper group
currently charging for generalonline content, only News Corp was able to put
together such a bundled offering.

130



Report on Public interest test

M.311 tXI
A2.g1Z Previous experience in relation to Sky subsidising set top boxes led G_MG to expect

a strategy in which devices were given away or sold cheaply to establish a user

base thit could then be exploited, at the expense of rival content sources.

AZ.31g The potential adverse impact of a merged News Gorp/Sky strategy of bundling a

device with content could be exacerbated in GMG's view if combined with internet

access, using Sky's own intemet service provider. The merged group would be free

to give prefeientiil treatment on its own devices and internet delivery services to its
own content, while degrading access to content from rival content providers'

A2314 GMG would not support any remedy - short of outright prohibition of the acquisition
of additional shares in Sky by News Corp - given its views on the deficiencies of
relying on'internal plurality' and the past behaviour of News Corp in this manner'

International Gonsumer Policy Bureau

AZ.g15 The ICPB stated that the proposed transaction risked a serious reduction in media
plurality. One of the consequences would be an increase in 'the use by News Gorp

of news and editorial channels of communication with citizens to promote its own

commercial interests'to the detriment of competitors. Citizens would have less
choice for sources of information, and thus would find it increasingly difficult to form

a true picture of events that may be connected to one or other of News Corp's

commercial ventures.

A2.316 The submission cited severalexamples in support of this viewpoint. These included

Harper Collins' refusalto publish Lord Patten's memoirs, perceived critical attacks

on t-he BBC, coverage of the launch of Sky in the late 1980s, interventions by

Rupert Murdoch in the editorial affairs of The Times and the lack of focus on the
recent phone hacking stories.

t)<l tA submissionl

A2.317 t><l

42.318 [><]

42.31e [><]

A2.320 t><l

A2.321 I><l

A2.322 t><l

A2.323 t><l

A2.324 I><l

A2.325 t><l

A2.326 txl
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Jewish Funds for Justice

42.327 The submission from the Jewish Funds For Justice (JFFJ) outlined the
organisation's concern that the acquisition of Sky would fudher consolidate rnedia
power into the hands of News Corp, to the detriment both of media plurality in the
UK and to democratic debate. lt highlighted that the experience of the JFFJ in the
US gave it a unique perspective on the risks to the public interest of media
consolidation.

42.328 The JFFJ believed that should the proposed acquisition be permitted, News Corp
could use Sky's television channels to pursue a political agenda in line with its
political and commercial interests. This concern was based on News Corp's
behaviour in the US, where it had aggressively promoted strategies which were not
in the public interest. The proposed acquisition would be damaging both to fair and
responsible reporting but also to specific audiences'that [had]previously been
targeted in the United States'.

42.329 Concerns were held over both News Corp's motivations in seeking to acquire Sky,
and News Corp's ability to leverage ideological and politicalviews across both free-
to-air and pay TV channels. The JFFJ believed that News Corp in the US had a
'track record of failing to ensure fair and responsible reporting and broadcasting of
news', with tolerance and even promotion of extreme views.

A2.330 The submission suggested that Fox News broadcasted biased reporting, affecting
specific audiences in the United States and that News Corp could continue to follow
this policy in the UK if the transaction occurred. This would result in 'harmful' reports
becoming more widely available in the UK and repeated across a number of media
platforms due to News Corp's ownership of media outlets.

42.331 The submission cited as an example of this Fox News' broadcast of what JFFJF
labelled 'unevidenced, unjustified and unacceptable anti-Semitic attacks' against
George Soros in a series presented by Glen Beck. News Corp's politicat stance was
said to have been noted by other bodies, including the Anti-Defamation League
(ADL). Mr Beck was suggested to have carried out similar 'attacks' on other
individuals, including Simon Greer, the CEO of the JFFJ.

42.332 News Corp's reporting style was said to have'polarised' audiences in the United
States, with the potential for a similar effect on UK audiences. The JFFJ indicated
concern for the effect that such 'extreme and offensive' views would have on
audiences in general.

A2.333 [Xl

A2.334 [X]

42.335 The JFFJ stated that these materials dennonstrated that the public interest wor.rld be
harrned if media power was consolldated in the hands of News Corp, The
submission suggested that it was inevitable that audiences and specific consumer
groups were likely to be negatively impacted upon by the types of content that will
be more widely disseminated across the UK. By being available across yarious
media platforms, the potential harm caused by the aequisition of Sky by News Conp
would be exacerbated. The JFFJ said that a loss of plurality combined with a
politically motivated agenda could lead to the erosion of tolerance and cohesion
within the UK.
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p<l tA submissionl

A2.336 [X]

A2.337 [X]

A2.338 [Xl

A2.33e [X]

p<l tA stakeholderl

A?..UO IXI tA stakeholderl stated that it was particularly well placed to comment on the

brobbseO acquisition as the only other UK media-group with significalt assets in

botir national newspapers and television. lt was P<l Fhe stakeholderl's belief that

there were significant synergies to be gained from owning both print and television

assets (including cross-promotion and cross-med ia buying opportunities).

AZ.g41 tXl tThe stakeholderl highlighted the present market position of SlY and News

borp, noting that Sky wai the'best funded broadcasting business' in the UK, while

News Corp owned the market leader in three of the four newspaper submarkets
alongside a 37o/o share of national newspaper circulation.

A2.g4Z txl [fhe stakeholder] outlined its view of likely future trends in the relevant market'

tne iuOmission highlighted that newspaper circulation was declining, with no

guarantee that all exisiing titles would survive. Similarly, Sky was set to continue its

lrowth fotlowing heavy investment in its platform and the benefits of having secured

commercial agreements in a staggered manner.

A2.g43 The submission described Sky's'virtuous circle' as contributing to likely further

growth - using its predominant position in pay TV to acquire exclusive content,

wnicn attracted more customer subscriptions, in turn boosting revenues and

providing for a further investment cycle. []<l [The stakeholder] stated that this gave

bfy a greater position in the market, made it more difficult for commereial free-to-air

broadcasters to compete against it.

The advantages of full acquisition

A2.g44 txl t-fhe stakeholderl believed that acquisition would strengthen Sky's position in

ihe-tetevision market and increase the ability of News Corp to stifle competitors.

Potential strategies included:

. Cross-subsidy of TV revenues to loss-making newspapers

r Amalgamation of news operations of Sky N"ryg and News Corp's newspaper
tiles,-both in terms of staff and of content itself (particularly on websites as

convergence develoPs further)
. Bundling of Sky and News Corp products at preferential rates, which standalone

businesies under separate ownership would not be able to match

. Use of Sky's subscription database to offer products, services and subscriptions
from the newsPaPer side

r Greater integration of other News Corp businesses and Sky (e.g- joint or

preferential iourcing of programming from the Fox network). []<l [fhe
btakeholderl suggeJted thai as part of this, the merged company could expand

into televisidn pioduction even becoming a',rertically integrated production and
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broadcasl business (with no obligatlon to source any programming from
independent producers)

r cross-promotion and leverage of content, talent and acquisitions
o A reduction of the cost base of the business through merging back-office

functions and other synergies such as cross-prombtion and iross-media
advertising sales

The threat to media pluralism

A2.UA [X] ffhe stakeholder] believed that such developments would be likely to lead to a
reduction in media plurality in both the short and the long term. The submission
identified a number of risks:

r A reduction in the diversity of media ownership, through one company controlling
37o/o of newspaper circulation and the most lucrative TV platform, with a powerful
position in the pay TV market and the television mad<et as a whole.

r A likely reduction in the number of national newspaper titles, with News Corp
being able to sustain losses and undercut rivals through cross-subsidy from Sky.

. A partlal merger of news operations, reducing the range of available media voic€s
and bringing Sky News and the newspaper titles undei a single editorial control.

A2.UO [X] ffhe stakeholder] stated that the TV landscape had changed considerabty. The
relative decline in the revenues of free to air broadcasters and the parallel rise of
multichannel and pay television meant that media plurality coutd no longer be
considered in traditional terms.

A.2.U7 [X] lfhe stakeholder] concluded that the proposed acquisition would lead to the
creation of a single powerful media business 'of exactly the kind that cross-media
ownership rules have been deslgned to prevent', and as such should not be
permitted.

National Union of Journalists

42.348 The NUJ indicated strong support for the principle of media pluralism as 'a
necessary component of any democratic society, in which the range of opinions and
information made available through the media should not be solely determined by
market forces'.

42.349 The NUJ opposed the transaction, believing that the proposed acquisition would
represent'a transformative shift in UK media ownership'.

42.350 The submission noted that Sky and News Corp were already the largest companies
in their respective sectors, and highlighted the sheer scale of the resources which
News Gorp could deploy against its UK competitors in broadcasting and publishing
should the transaction be permitted.

42.351 The NUJ highlighted the strong positions of both Sky (accounting for 80% of pay TV
revenue in 2009) and News Corp, and outlined the substantial extent of the media
assets. The NUJ expressed concem that if the acquisition were to be permitted, the
'market dominance of Rupert Murdoch coupled with his significant influence on the
editorial decisions and stance of his publications and news outlets would breach the
requirement for media pluralism in the UK'.
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M.352 The submission rejected the claim an increase in ownership would make no

practical difference, noting that Sky had an independent editorial structure, a

ieparate board with independent directors and a different shareholding structure.

The NUJ said that a move to 100% ownership would remove any institutional

barriers or independent interests and leaving Slry in the direct and immediate

control of News CorP.

A2.353 The transaction would also, in the NUJ's view, allow News Corp opportunities to

undertake activities such as cross-subsidisation and cross-promotion, joint

subscriptions packages and joint operations (including newsgathering)' These could

act to the detriment of competitors, new market entrants and editorial

independence.

A23S4 The NUJ rejected the argument that the growth of online sites such as blogs would

be sufficieni to counter the significant influence of a combined News Corp / Sky

entity. These were stated to '[ack the resources to provide any meaningful

competition'.

A2.3SS The submission suggested that 'quality joumalism' would be harmed by the
proposed acquisition, and that it may also act to the detriment of media impartiality'

bltowing media to be used to exploit political and / or commercial power.

A2.356 According to the NUJ, Rupert Murdoch's media power had 'played a corrosive role

in UK potitics with governments, fearful of antagonising him, shaping policies to win

or hold on to his support'. The submission noted the recent phone hacking story,

and expressed concern that the perceived power of News Corp may have played a

role in dissuading politicians or other bodies from pursuing enquiries on this point'

AZ.}S7 The NUJ concluded that Ofcom should acknowledge the strong opposition from the

NUJ, the Trade Union Congress (tUC), other stakeholders, organisations,

campaigning groups and individuals and reject the proposed acquisition'

Slaughter and May (responding on behalf of BT, Guardian Media

Group, Associated Newspapers Limited, Trinity Mirror plc,

Northcliffe Media and Telegraph Media Group)

A2.3Sg The submission ouflined what Slaughter and May believed to be the 'clear case'for

recommending a full assessment by the Competition Commission, given that the

proposed traniaction may be expected to operate against the public interest.

European intervention notice - relevant law

A2,3S9 Slaughter and May highlighted the relevant section (58(2C)) froq !!e Enterprise

Act, ioting the exptanation provided in the DTI guidance in May 2004 that the

plurality assessment was coneerned with "ensuring that control of media enterprises

is not overly concentrated in the hands of a limited number of persons", because of

the potentiil ability for a person to influence opinions and control the agenda'

A2.360 Slaughter and May noted (with reference to Article 5(3) of the Enterprise Act) that if

Ofcom considered-that media plurality may be relevant to the proposed transaction,

it must provide advice and recommendations on whether to refer this to the

ComPetition Commission.
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A2.361 The test was said to be a 'low hurdle', with a referral decision appropriate if it "is or
may be the case" that the proposed transaction *operates or may be expected to
operate' against the pubic interest. Slaughter and May stated that Ofcom's role was
not to advise on wfiether media plurality concerns were conclusively established,
but on whether there may be concerns, that would warrant a fuller second stage
investigation.

Content types

M.362 Although the transaction would, in Slaughter and May's view, reduce plurality
across a range of content types, the submission focused on news plurality, given
that the merging parties' position as important news providers, and the importance
of news plurality to the democratic process. The submission cited various sources
which supported this assertion, including the DCMS consultation on Media
Ownership Rules in 2001, the Competition Commission's report in 2007 and
academic research.

A2.363 Slaughter and May stated that the key social role of news had important
implications for Ofcom's assessment. Any transaction that may result in insufficient
news plurality would be expected to operate against the public interest.

Audiences

A2.364 The submission focused primarily on the UK cross-media news audience, noting
that relevant legislation indicated that that plurality could be assessed on a cross-
media basis, and that cross-media mergers could give rise to plurality concerns,
and that this was supported by the DTI Guidance.

42.365 Slaughter and May stated that the rationale for adopting this approach was that:

o most people consumed news from more than one medium, meaning a cross-
media merger was at least as likely to reduce the choice of news sources
available to the audience as a merger within a single medium; and

e each medium was influenced by the news agenda of other media when setting its
own agenda (so that consumers of one medium indirectly receive news from
other media), meaning that a cross-media merger had the potentialto reduce the
diversity of news by distorting the flow of news between media.

42.366 lt was noted that this assessment focused on plurality of the supply-side, academic
literature also examined the importance of the demand-side. A full analysis would
therefore consider whether substantial groups sourc€ their news wholly or mainly
from News Corp and Sky, such that the transaction would result in those groups
receiving little or no diversity of news. A proper consideration of the key aspects of
media plurality would therefore, in Slaughter and May's view, require a Competition
Commission referral.

iledia platforms

42.367 Slaughter and May outlined key features the relevant platforms, and the inter-
relationship between these.

TVI

A2.368 The submission noted that TV was the main souree of UK news forthe majority of
people (74o/o). TV was also important because it set the news agenda in 'real time'
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such that the output of other media was often influenced by TV. Rolling news

channels were noted as playing an influential role, providing coverage of breaking

news and often framing the subsequent coverage by selecting early reactions /
analysis. This influence extended to the agenda and approach of other non-TV

news providers.

42.369 The agenda-setting func'tion of rolling news was also said to be reflected in the
nature of their audiences in two ways:

e Their audience tended to include many people who are themselves opinion
formers (e.9. newspaper newsrooms)

. Their audiences tended to be focused on news consumption (by virtue of the fact
that they have selected a news channel) rather than being incidentalviewers.

Slaughter and May suggested that rolling news channels therefore had a larger
impact than their viewing figures may suggest.

Newspapers

A2.370 Newspapers were highlighted as an important source for news, playing a distinctive
role in setting the news agenda.

A2.971 Slaughter and May noted that newspapers had a track record of investigative

lournllism, holding those in positions of authority to public account. Fu.rthermore, it

was highlighted that many newspapers were associated with a particular political

viewpoint. ln aggregate therefore, the newspaper sector generated news stories
representing a diverse range of views.

A2.gl2 Slaughter and May believed that the ability of newspapers to influence the news
agenla depended heavily on their content being reported on other platforms. The
submission suggested that stories broken by newspapers would often receive a

higher profile when subsequently reported on TV, citing the recent MPs expenses
affair as an example of this.

Radio

A2373 Although radio was only the third most popular source for news, Slaughter and May

noted that radio audiences themselves were large (reaching over 90% of the UK
adult population). Radio played an important role as a source of news for people

wno diO not consume news pro-actively. The news agenda of radio was stated to be

important in serving people who may not otherwise be engaged in the democratic
process.

A2.974 Radio was also said to hold an important role in agenda-setting, with a day's major
news stories often developing from interviews on early moming radio news
programmes.

lntemet

A2.375 The internet was growing in importance as a news source, becoming more popular

with consumers and allowing for a proliferation of news outlets. However, Slaughter
and May did not believe that online news outlets contributed significantly to plurality

over and above that provided by the existing broadcast and print media, for three
reasons:
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. all of the most popular sites were provided by existing broadcast and print
organisations - 80% of online news traffic in the UK was accounted for by five
established titles (BBC, The Daily Mail, The Sun, The Guardian and The
Telegraph);

. few independent websites were able generate original news content. Hardly any
had a significant editorialstaff, instead relying on news feeds. As such, Slaughter
and May did not believe this contributed additional news plurality.

. Ofcom had found that online news stillhad gaps in demographic coverage (for
example the elderly, or the poor)

Cro ss- pl atfo rm dyn am ic s

M.376 Slaughter and May submitted that there was a two-way relationship between TV
and newspapers. TV news influenced stories covered in newspapers, while
ne\i/spaper content was more widely distriluted by TV

42.377 Slaughter and May said that this process resulted in a 'cross-fertilisation of news
and ideas', given both audlences exposure to a more diverse news agenda. lt was
highlighted that the process relied on objective reporting of each platform's output
by the other which would be threatened where there is cross-ownership of important
outlets in both newspapers and TV, due tothe resulting loss of objectivity'.

Control ofrnedia enterprises - external ownerchlp and control

42.378 .External pluralitf was stated to be the primary concem of the legislation. Slaughter
and May examined both the current plurality of persons with control of news media
organisations in the UK and the effect of the acquisition on that plurality.

Cunent plunlity

42.379 Slaughter and May stated that the supply of news was already highly concentrated,
such that any significant further reduction in plurality would 'clearly give rise to
concems'. While the number of news outlets was noted as increasing, the
submission stated that there were only a small number of news suppliers, which in
tum set the news agenda for all other outlets.

TV news

42.380 Slaughter and May highlighted that there were only three significant suppliers of TV
news (accounting for 99% of total news hours viewed) - the BBC, ITN and Sky
News. Sky was stated to be an important provider of TV news because:

o it is one of only two commercia! TV news suppliers in the UK - especially
important given the BBC's reliance on state funding

o it is the second biggest TV news supplier by hours broadcast, and the third by
hours viewed

. Sky_News was one of only two mainstream rolling news channels, accounting for
1/3- of rolling new hours viewed

o as per the Competition Commission finding in 2AO7 (which, Slaughter and May
suggested, concluded that day-to-day editorial controlof output remained with the
news provider), Sky could be said to have day-to-day editorial control over the
news output of Five
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Newsoapers

A2.3Bl Slaughter and May noted that the newspaper sector exhibited a higher of plurality

thaniV. Eight groups accounted for national newspaper circulation,.although this

was dominiteO-ny the top three groups, with News Corp, DMGT and Trinity mirror

accounting lor 7 5o/o of circulation.

A23B2 News Corp was noted to be the largest UK newspaper supplier. lt also occupied a

unique poiition in owning both mass market quality newspapers a1d tabloids' This

gave it unrivalled audience coverage, and Slau_ghter and May cited newspaper

ieadership statistics which showed that News Corp was the only group with a title

achieving more than 10% coverage in each socio-economic group.

Radio

A2.383 Slaughter and May noted that there were only two significant suppliers of UK

national radio news (accounting tor 97.7o/o of all national radio news), and that Sky

was the only private sector supplier.

A2.gg4 Given the reach of commercial radio, the fact that almost all national commercial

radio news was provided by Sky meant that it extended its broad coverage. The

broad range of siations served also gave Sky wide coverage over different

audiences of the PoPulation'

Online

A2.3BS The submission reiterated that no company other than the existing broadcasters

and newspaper publishers has a significant portion of the online news audience

Effect of the transaction

A2.386 Slaughter and May made a number of statements relating to the effect that the
transaction would have on plurality.

AZ3BT Slaughter and May stated that News Corp and Sky were two of the most important

voices in UK news, and combining these two voices into one would result in 'a

major reduction in PluralitY'.

A2.3BB The potential scale of the merged organisation was demonstrated by reference to

audience reach. Using a standard advertising measurement of reach (which ignored

most of Sky's reach through commercial radio), Slaughter and May estimated that

the news outtets of the merged entity would reach at least 52o/o of the adult
population. In contrast, only one other newspaper group had a title that reaches

more than 10% of the PoPulation.

A2.3gg ln addition to this, News Corp and Sky were considered important by Slaughter and

May because of the scale of their news gathering and production capabilities. This

wai stated to be particularly important in light of the effect that financial constraints

were having on the news-gathering infrastructure of news providers (such as the

increasing ieliance on news agency feed and PR material, with the result being that

there waJless diversity of news content than is suggested by the number of
outlets).
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42.390 Slaughter and May highlighted the strong revenue generating power of News Corp
and Sky, which far outstripped the income of their competitors. lt was estimated that
News Corp and Sky combined had an editorial staff of over 2,100, almost as many
as the other national newspapers combined (estimated at around 2,650). The
submission stated that this illustrated the unrivalled abili$ of the merged entity to
generate news content and set the agenda.

M.391 This scale meant that both entities could play a key role in offering an alternative
view of events, which other organisations could not cover independently. Slaughter
and May suggested that both News Corp and Sky were well placed to support
investigative jouinalism, which could have a major influence on the news agenda.

42.392 The transaction would therefore have what Slaughter and May termed the
'particularly damaging effect' of combining the two commercial organisations with
the greatest ability to invest in news-gathering.

The transaction would distort cross-olatform dvnamics

42.393 Slaughter and May stated that a merged entity would have the ability to distort the
exchange of news between platforms, and so restrict the ability of other media
organisations to contribute to news plurality.

M394 Slaughter and May suggested as an example that Sky News could choose to give
disproportionate coverage to stories featured in News Corp newspapers, reducing
the likelihood that stories in other newspapers would be consumed by wider
audiences. The role of Sky News in agenda-setting also meant that excluded
stories would be less likely to be covered by other news outlets.

42.395 The submission stated that evidence from other jurisdictions suggested that the
incentlves created by cross-ownership could undermine the practice of objective
reporting. lt cited a US study which found that media outlets tended to give
disproportionate coverage to the activities of their own corporate group.

42.396 The transaction would therefore, in Slaughter and May's view, undermine the ability
of third party news providers to contribute to the broader nerrs agenda.

There would be insufficient oluralitv oost-transaction

42.397 Slaughter and May highlighted that following the proposed acquisition there would
be two large UK news groups, with News Corp as the only major private sector
news group.

A2.398 ITN was noted as having a'diminishing presence', with the submission highlighting
the decline in audiences and the constraints placed on its news gathering capacity
by the financial circumstances.

A2.399 Only one remaining newspaper group would have that achieved coverage of more
than 10% of the population. Slaughter and May also said that rival groups would be
constrained by Sky News' incentive to feature News Corp content.

42/04 Slaughter and May also believed that the enhanced cross-media position of News
Corp post-transaction would lead to a material weakening, or exit, of one or more
newspapers, leading to a further loss of plurality.
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AZ.4O1 The submission stated that this analysis made clear that there would be an

insufficient plurality of persons controlling the news media followingthetransaction,
and that it should irot 6e possible for Ofcom to conclude that no further investigation

is required.

Control of media enterprises - Internal control

M.4OZ Slaughter and May noted the'timited relevance' of internal plurality'in

circumstances whbre each of the relevant enterprises will be lo0o/o owned by News

Corp.

Law

A2.4Og Slaughter and May stated that the public interest te.st related to control of the

enteiprise rather t-han control of the enterprise's editorial policy. \A/hep News Corp

held iO0% control over Sky, Slaughter and May said that nothing in the statute

required or permitted an enquiry into whether that controlwould be used to control

the enterprise's editorial policies.

A2.404 The submission stated that this approach was consistent with the Court of Appeal's
judgement in the Sky/lTV case. Nothing in that case suggested that,where
-complete 

control of ine enterprise was established, it would be permissible to

consider how that control might be used. Slaughter and May said that it was not

found in the Court of Appeal that, in circumstances of full control, de facfo editorial

independence was relevant to the statutory test'

Policy

A2.4OS Slaughter and May said that this analysis was consistent with the underlying policy

considerations: a ilearance based on internal plurality considerations would

delegate the task of safeguarding the public interest to the controlling party. The 
_

submission stated that such a vulnerable situation would not represent "sufficienf

plurality of persons for the purposes of the statutory tesl and thal this was

iupporteO by the House of Lords Select Committee on Communications.

A2.406 Slaughter and May therefore stated that it was irrelevant to consider possible

editorial diversity of separate media outlets under the 100% ownership of the same

corporate group.

News Corp intemal PlunlitY

A2.407 Slaughter and May argued that, even if internal plurality were considered, News

Cordougets did not hive sufficient editorial freedom to remedy the external plurality

concerns.

A2.40g The submission stated that News Corp's Chairman and Chief Executive (Rupert

Murdoch) had spoken of his interventionist role in The Sun and The News of the

World toine House of Lords Select Committee on Comrnunications.

A2.4Og Slaughter and May also said that there was also 'significant evidence'that News

Corfplayed a role in setting the agenda for the Times and the Sunday Times, citing

accounts ftom previous edi{ors. The submission also noted that Mr Murdoch had

reported that hL regularly spoke to editors, which Slaughter and May believed

illustrated 'the fundimental'difficulty of seeking to rely on intemal diversity to uphold

PluralitY'.
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A.2.410 The support News Corp's newspapers for the lraq War was also cited by Slaughter
and May as indicative of both the 'domlnant force of the proprieto/, and the limits on
intemal plurality.

42.411 Slaughter and May submitted that News Corp appeared to have influenced the
agenda of The Times titles despite the conditions set out in the DTI's consent to the
original acquisition of those titles. None of the parties were aware of independent
directors having exercised the right of veto and the submission highlighted that at
least two former editors had expressed doubts over the efiectiveness of this
system.

42.412 The track record of News Corp was said to be significant by demonstrating that that,
even if internal plurality was relevant to the assessment in this case:

o it was appropriate to treat the various News Corp titles as one voice for plurality
purposes; and

r when assessing the post-transaction situation, there would be no reason to
believe that Sky News willenjoy editorial independence such that it could
constitute a separate voice to News Gorp.

A.2.413 Slaughter and May stated that the plurality issue would not be addressed by
broadcasting impartiality requirements, noting the Gompetition Commission's
conclusion that the measures do not cover what content selected or the prominence
given to particular stories.

42.414 Slaughter and May concluded that it was clear that there was 'no sound basis' to
expect significant intemal plurality within the merged entity.

Future developments

A;2.415 Slaughter and May stated that a thorough consideration of future developments was
essential to the proper application of the public interest test. When considering
whether the level of news plurality was 'sufficient" for the purposes of Section 58, it
was essential to consider future reductions in plurality that might be expected
regardless of the relevant merger. To be sufficient, the levelof plurality must be
sufficient in light of any reductions in plurality that might be expected to occur in the
foreseeable future.

Key developments - declining tevenue

A2.416 Slaughter and May said that the main news media groups had suffered downward
pressure on revenues for severalyears, noting the decline in TV and newspaper
advertising revenues. In contrast, online advertising revenues had been increasing,
although this had not been matched by investment in news gathering.

A2.417 The online experience was said to be presenting a challenge to the traditional
model of financing news gathering. Traditional media relied on a degree of cross-
subsidy between inexpensive but popular content and costlier news content.
Conversely, consumers could access very specific content directly online, and
along with targeted advertising technology, this meant that significant traffic and
revenues had been diverted away from news content. This trend was expected to
continue.
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A2.41A Slaughter and May said that the threat to plurality of declining revenues arose from

there being fewer companies in the future (or at least those with the resources to

invest in news-gathering).

Az.41g The submission stated that the financial health of ITN was a key point in this regard,

with concerns over ITN's ability to contribute to news plurality in the coming years. 
.

ITN was said to be heavily reliint on its contracts for the supply of news to lTV, and

the loss of this contract would threaten ITN's viability'

A2.420 Similarly, Slaughter and May said that the recent BBC licence fee seftlement would

result in tne BdC having to iund a wider range of operations from the same level of

funding, which could adlversely affect its ability to fund news-gathering at its current

levels.

Key developments - media convetgence

A2.421 Media convergence was said by Slaughter and May to be an ongoing process, with

developmentiin technology and evolving consumer preferences reducing the

differences in the output and consumption of media which used to be distinct. The

submission gave examples such as VoD services and the use of video and audio

on newspaper websites.

A2.422 Slaughter and May believed that convergence presented challenges for news

prodlction anO diitribution. For example, a scheduled TV bulletin or a daily

newspaper may not be deemed sufficient to meet consumers'expectations, with

other content (6,g. an upto-date website) required. Convergence therefore required

a greater investment in technology.

A2.42g Additionally, media was said to be converging around web-based platforms,

meaning the internet was an important route to market for media companies.

SlaughtLr and May noted Sky's position as a major broadband provider, giving it a

substantial markeiing advantage over competitors. The submission stated that

because of this, convergence was likely to lead to an increase in Sky's share of

audience even absent the transaction'

tmptications for pluratity assesstnent of tmnsaction

A2.424 These trends were said to have a number of effects on the transaction:

r the pressures on news media organisations. meant it would be 'unjustifiable' for

Ofcom to assess sufficiency of plurality on the assumption that all of the existing

voices in UK news media would continue to exist in their current form for the

foreseeable future;
. News Corp and Sky were particularly well-placed to survive the current pressure-s

even in inE aOsenc'e of a merger, meaning that a takeover would combine two of

organisations that would otherwise be important contributors to news plurality;

and,
. it was necessary to consider the possibility that the transaction would givethe.

combined entitythe ability and incentive to engage in.strategic behaviour that had

the effect of removing or weakening other news suppliers.

Effect of the transaction on SkY

A2.425 Slaughter and May outlined why the transaction would result in a relevant change

for piurality purpoies notwithstanding News Corp's existing 39% stake in Sky.
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The legislation specifically ptovidesfor interuention in these circumstances

42.426 Slaughter and May stated that the media plurality provisions in the Enterprise Act
specifically provide that where two media enterprises serving the same audience
are part of a "merger situation" and thereby "cease to be distinct " (which would
include a move ffom 39% to 100%), then 'the number of such enterprises serving
that audience shallbe assumed to be more immediately before they cease to be
distinct than it is afterwards".

42.427 The submission noted statements relating to this provided in the DTI Guidance and
the Court of Appealjudgement in the Sky/lTV cade. Slaughter and May stated that,
even if it was the case that News Corp already had material influence over Sky for
the purposes of the Enterprise Act 2002, it was 'clear as a mafter of lau/ that an
increase to 100% ownership could result in a relevant reduction in plurality.

Sky is sepante ftom News Corp

42.428 Slaughter and May emphasised the limits of News Corp's existing influence over
Sky, which indicated that a move to 100% ownership would be of a significant
impact.

42.429 lt was highlighted that the Sky directors had a duty to promote the success of the
company for the benefit of the shareholders as a whole, and treat all shareholders
equally. They also had to ensure that certain transactions with News Corp were
carried out on terms that were fair and reasonable to shareholders as a whote and
to seek the prior approval of minority shareholders for certain transactions.

42.430 Therefore, the directors could not seek to favour News Corp. lf the transaction were
permitted, however, directors would be able to take account of the benefit to the
News Corp group as a whole, and Sky's operations coutd then be directed for the
benefit of News Corp.

42.431 Slaughter and May noted that Sky had put procedures in place to ensure that the
company did not discriminate in favour of News Corp. News Corp's minority
ownership meant that it only had limited influence over the appointment of Sky's
management (with five of the fourteen directors as being News Corp employees or
former employees). This would not be maintained if Sky were 100% owned by
News Corp.

42.432 Slaughter and May stated that News Corp's own actions suggested that it did not
have control over Sky. News Corp had notified the transaction to the EU
Commission for competition clearance, and since jurisdiction only arose under the
European Union Merger Regulation in the event of a change of control of the target
company, News Corp must itself recognise (and the EU Commission must accept)
that the Transaction would result in a change in the control of Sky.

PA.$s Slaughter and May also said that News Corp's minority shareholding in Sky did not
translate into any ability to influence the news agenda of Sky News. The submission
noted findings from the Competition Commission's report into the Sky/lTV case,
which suggested that News Corp did not have the ability to influence Sky's news
content. This was said to be consistent with Rupert Murdoch's submissions to the
House of Lords Select Commiftee on Communications.

42.434 The editorial independence of Sky News from News Corp was also said to be
demonstrated by its strong record of reporting on stories even where they are
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potentially prejudicial to News Corp, such as the allegatigng_of illegalphone-tapping

by The trt-etjw 6tthe World or BBC Director-General, MarkThompson's riposte to

ciiticisms made by News Corp executive, James Murdoch in 2009.

A2.43S Slaughter and May concluded that it was clear that Sky's news output should be

treated as distinct from News Corp for the purposes of assessing the impact on
plurality of a move to outright control over Sky.

Remedies

A2.436 None of the parties were aware of any measures (short of divestment) which would
provide an eifective remedy. Slaughter and May emphasised that behavioural

undertakings to guarantee the editorial independence of Sky from News Corp were

likely to be ineffective, for a number of reasons:

. the output of Sky News was likely to be influenced by the^preferences.of News
Corp -''editorialielf-censorship'was said to be likely.as.Sky News editors would

not be expected to act with disregard to the views of their owner.

o it would be possible to undermine or circumvent any- behavioural remedy without

necessarily'breaching the letter of the undertaking (for example by encouraging

the departirre of a news editor by cufting their budget)'

. a behavioural remedy based on editorial independence would be unlikely

effectively to secure ihe need for any indepen-dent editor to have access to an

independ'ent news-gathering capacity - therefore if News Corp sought to cut
costs and share neivs gathering functions, Sky Neurs stories would be selected

from the same sources as News Corp ones.

A2.437 Slaughter and May stated that it was clearthat, whatever behavioural remedies

werJput in place, Sky could not provide an independent contribution to news

plurality when under the 100% control of News Corp.

Conclusion

A2.438 Slaughter and May concluded that there was a compelling case for OFCOM

recommending thit the Secretary of State refer the transaction to the Competition

Commission.

Trinity Mirror Plc

A2.43g Trinity Mirror submitted a response in addition to the Slaughter and May submission

AZ.MA Trinity Minor outlined its position in the market and its media assets, including, five

national newspapers (director competitors at The Sun and lhe News of the Wodd),

150 regional newspapers, 400 digital products and its role as the largest newspaper

contract Printer.

A2.M1 t)<l

Public interest

AZ.44Z Trinity Mirror stated that news was essential to the proper functioning of democratic

society, and that a free flow of news from various sources (which Trinity Mirror took

to mein plurality) was at the centre of societal importance. lt followed that if the

number dt souriis of news was reduced or if its supply was concentrated in

ownership, plurality would diminished and the democratic process threatened'
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PC.443 Trinity Minor was concemed that the scale of a merged News Corp/Sky would have
a detrimentaleffect on the viability of Trinity Mirror and the long term health of its
newspapers. lt highlighted that the Minor titles were the only national newspapers
to adopt a consistent left of centre political position and as such were a vital part of
the democratic system in the United Kingdom.

P4.444 Similarly, the reglonalpress was stated to play a very significant role in local
communities. Localand regional newspaperc were often the only media outlets that
reported on the work of individual members of parliament and allowed them to
speak directly to their constituents.

Ofcom test

M.445 Trinity Mirror believed that the test Ofcom was required to apply was set at a low
hurdle and that a recommendation of a referralto the Competition Commission
would be appropriate if it lis or may be the case! that the proposed transaction
'operates or may be expected to operate' against the pubic interest.

M.446 Trinity Minor asserted that transaction would be highly likely to operate against the
public interest by the mere fact of the reduction in the number of owners of news
suppliers.

Change in control

42.447 Trinity Minor argued that at its present level of ownership News Corp could only
exert negative control (i.e. preventing certain events) but could not impose positive
control (i.e. compel Sky to take a particular dlrection).

42.448 The submission acknowledged that News Corp had material influence over the
running of Sky both by the size of its shareholding and by the number of News Corp
employees or representatives on the Sky board, but stressed that a move to 100%
ownership would be a'clear change in status'.

42.49 Trinity Mirror believed there had been an attempt to'underplay'the influence of the
presence of independent non-executive directors on the Sky board, and noted that
their constraining influence would disappear in the case of a successfultakeover.

News Corp / Sky presence in the market

A2.450 Trinity Mirror noted that the newspaper market was highly concentrated, with News
Corp possessing by far the biggest share (more than the next two players
combined). By combining both popular titles and influential 'quality'titles, News
Corp was said to have'an unparalleled readership drawn from the widest spread of
socio-economic groups'.

42.451 The TV news sector was also said to be highly concentrated, with only three
significant suppliers of TV news. Sky was noted as being the second biggest TV
news supplier in the UK by hours broadcast and third biggest by total hours viewed.

Ed itorial idterference

42.452 Trinity Mirror stated that there was a 'well documented' culture of "proprietorial'
interference or influence on editorial policy and coverage within News Corp. The
submission highlighted that this was a concern only in the context of the number of
media "voicesu being reduced.
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A2.453 Trinity Mirror provided two attachments in support of this assertion. One was a

Times editorial dated 13 October which criticised the BBC's comments on the
proposed News Corp takeover of Sky. The other was an article by Kelvin
MacKenzie in the Sun dated 14 October which was critical of other media providers

commenting on the proposed acquisition'

A2.454 The submission rejected the argument that impartiality regulations precluded any

influence editorially, saying that such an argument ignored the impact that could be
exerted over the news agenda by the choice of stories to cover'

Potential for Commercial actions against Trinity Mirror

A2.455 Trinity Mirror stated that News Corp was 'aggressively protective of its market

share', citing previous strategies in support of this. Trinity Mirror was concerned
that, if the proposed transaction were permifted, decisions that were not
commercially sound in the short term could be taken in the perceived greater long-

term good of News CorP.

A2.456 Possible actions included:

. [x]

. A bundling of products (e.g.TV, newspaper and online subscriptions). Trinity
Mirror suggesied that such a proposition would be entirely unmatchable by stand-
alone newspaper Publishers.

o Cross-promotion, whether through straight "house ads' or through cross
fertilisation of star columnists, presenters and flattering TV reviews and features.

. The ability to create "packages'for advertisers which would be unmatchable by
other meilia outlets, giving a combined News Corp and Sky an 'unfair advantage'.

. Negotiation of "solus" arrangements or share deals with advertisers. Trinity Mllfgt
asserted that the size of a combined News Corp/Sky and its reach within the UK
would give it a significant advantage in this respect.

. Gross subsidy of cover price discounting on News Corp titles, to the long-term
detriment of their comPetitors.

A2.457 Trinity Mirror recognised that a number of these concerns could be categorised as
"competition" matters rather than having any immediate and direct impact on
plurality. However, the submission indicated that it was the ability of the combined
entity tb use a all or some of these activities to protect its position to the detriment of
others that was of concern.

AZ3S8 Trinity Mirror expressed concern that the long-term impact of these activities would
have a detrimental impact on the commercialviability of its existing portfolio of
products, with an additionalthreat to the plurality of news supply in the UK.

t><l IA submissionl

A2.4se [X]

A2.460 []<l

A2.461 IXI

A2.462 l><l
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,42.463 lxl
42.464 [X]

42.465 [xl

Individ ual subm issions
Avaaz

A2'466 Avaaz presented ofcom with a spreadsheet of 3g,105 messages indicatingopposition to the proposed acquisition.

A2'467 Most of these messages repeated the Avaaz standard text, which stated thatindependent analysirinoicated that the pr"p"il ;cquisition could enable Newscorp to own half of UK media in a few vE"ii iirn". ini" wouto, in ine view otsignatories, 'dangerously limit' rnedia c-noices, utming democratic debate.

42'468 A'round '!'330 subnnissions contained substantially dlffereni text and raised points inaddition to the standard rnessage.

A2'469 Many signatories highlighted News Corp's (and Rupert Murdoch,s) perceived trackrecord of editorial influence with News corp newsfapers. Similarlf, a-numoer otsubmissions indicated that News corp already eiEriiseo r rtrong inflr"n* onpoliticians, with several respondents making rlei.n* to (amongst other examptes)the sun =*itg!!g its support to the conseriative p"rty .n..0 of the generalelection in 2010.

A2'470 There was a.foc-us by some on the fact that Rupert Murdoch was able to exercisesuch political influence.lhrough his media 
"tseir 

despite not ding ; uii citizen.several signatories indicated that this meant that there was a lacliof accountabilityto the UK public of News Corp's editorial stance.

A2'471 some messages suggested that there would be a lack of commitment to UK originalprogramming, which could undermine the UK content industry ano cultuie.

A2'472 Many submissions expressed concern that the acquisition woufd result in sky Newsbeeoming more akin to Fox News. Respondents ohen implied that thii woutdencompass a lowering of standands, or more partisan coverage of issues.

A2'473 other respondents were concerned lhat a greater News corp would seek to targetthe position of the BBC. Some submissioni Ggu"i.d this was riiu"ov unincreasing trend, evidenced by pubric 
"or'nunir"ov-ootn 

nupert anJG*u,Murdoch

A2'474 Some submissions argued that the News Corp paywatt strategy served to timit thepublic access to contenvnews and therefore rimitirig the dem#ratic piocess

F'2.475 A number of messages highlighted. News corp,s past record of offeringundertakings in relation to transactions of this natlre, with references to the .broken
promises" in relation to acquisition of The Times and.other non-ur< nl**bapers

A2'476 There were also references to a variety of competition arguments outside the publicinterest test, mainly centring on the Sky platfor*. fnLr" included the possibility of
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content exclusivity limiting consumer choice, and the perceived existence of
excessive prices.

38 Degrees

A2.477 The 38 Degrees submission consisted of around 19,500 messages to Ofcom, the

majority 1u[ to 15,000) of which replicated the standard text proposed by 38

Oe6reds. This argued that Rupert Murdoch controlled too much of the media

alrJady, and that the proposed transaction would result in:

o Too much media control in the hands of one individual

. Less choice for consumers
o Too much political influence for Rupert Murdoch.

M.4Zg Many of the 'customised' messages advanced similar arguments as those
described above for the Avaaz submissions. In addition, a number of other
arguments were raised:

. Concerns about giving Murdoch more opportuni$ to cross-promote his TV and

newspaper holdings
o That the proposed transaction would have a negative effect on democratic trade

union activitY
. Some submissions voiced concerns about the impact on British journalism' For

example- that News Corp fails to develop in-house talent and just poach talented

peopfu from the public sector - which leads to extra expense for the public, and

that'independeni journalists would be forced to wo..3 abroad.

r There was a concern that News Corp could later be sold on to someone with

dubious/dangerous political or religious beliefs, with serious consequences.

o There were a number of references to the fact that this transaction would cause

the UKs media to be similar to Berlusconi's situation in ltaly

. That the proposed transaction would have a negative effect on innovation

o There were a number of references to content being effected, particularly on the

news - in particular that it might be "dumbed down", overly-inflammatory, or

racist.
r Some people expressed general concerns about this transaction setting a

preced'ent for bij business to dominate the UK (not just in terms of media
industry).

Private individuals

AZ.47g Ofcom also received 104 direct submissions in response to our Invitation to

Comment. The vast majority opposed the proposed transaction, although some (7

in total) were in favour or suggested that it did not create media plurality concerns.

AZ.4AO Individuals who opposed the proposed transaction presented arguments in keeping

with those identified above in the Avaaz and 38 Degrees summaries.

AZ.4g1 Those who were in favour of the transaction cited a number of reasons for this,

including:

o That the transaction would facilitate further investment and innovation in

broadcasting
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That media choice and plurality would remain high regardless of the transaction
being permitted
That sky I News corp should not be'penalised'for establishing and growing
successful companies
That News corp already exercised control of sky by virtue of its large
shareholding

Some individual subrnissions submitted anecdotalevidence such as articles to
support their views. One individual submitted a significant volume of documents to
support his view that the proposed acquisition formed part of a coordinated effort
between many parties to exert influence in the interests of particular religious or
culturalgroups.

Some specific individual responses are summarised below.

M.485

Elstein, former Sky employee

Mr Elstein noted the concerns of parties opposed to the proposed transaction, and
in particular the submission to the Secretary of State by Enders A.nalysis. !-le stateC
that Enders had 'misunderstood'the nature of Sky, treating it as a media business
along the lines of ITV or the BBC, when in fact it derived a significant part of its
revenue from technical aspects rather than content (e.g. set-top box installation,
Sky+ set-top boxes etc). In this respect, it was more similar to Virgin Media or BT

Mr Elstein asserted that Sky's relative position in the pay TV sector was not relevant
to Ofcom's assessment, which should instead be focused on'control of viewership'.
The submission also stated that the ierms of the review 'explicitly exclude cross-
media ownership issues, as these are dealt with under the 2003 Communications
Act, and clearly do not apply to the News Corp proposal'.

The submission argued that the sale of the remaining shares in Sky to News Corp
would not constitute a reduction in the number of media owners. This was partly
because the current shareholders could not, in Mr Elstein's view, be characterised
as'media owners'given their identity (i.e. largely investment institutions) and that
News Corp had previously been treated by UK authorities as being in effective
control of Sky.

Mr Elstein further argued that the number of media outlets was not likely to be
reduced by the proposed acquisition. Sky News accounted for only a small amount
of viewing, br.lt would remain in operation on account of being 'a creation of News
Corp's'.

Mr Elstein stated that in his previous role of having had responsibility for all Sky
programming for four years, no pressure was ever applied to Sky News. The only
'blemish'on its impartiality in Mr Elstein's view related to reporting on the Sky bid for
Manchester United in 1998, which was quickly addressed. The submission
highlighted a number of recent stories which had been fulty reported despite being
potentially negative for flews Corp (for example, the recent phone hacking stories).

It was stated that if Sky were compelled to sell sky News to allow the deal to go
through, the most likely outcome would simply be a closure of the channel, agit
would be difficult to sell glven that the service was loss-making.

Mr Elstein rejected the suggestions that News Corp would divert Sky's cash flows to
News Corp's newspapers (to the detriment of its rivals), or to allow the cross-media

42.486

42.487

42.488

A2.489

A2.490
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opportunities that would not be available to News Corp's disadvantaged. newspaper

competitors. lt highlighted that these opportunities were already available and did

not require Sky / News Corp to be a combined entity. The fact that they had not

already been icted suggested that they were not sufficiently attractive

opportunities. Mr Elstein also said that it was unclear why some kind of merged

opbrations between News Corp's newspapers and Sky would be an issue, as there

was no legalor regulatory inhibition to such co-operation'

A2.4g1 The submission stated that some concerns expressed by third parties - such as the

use of pay-walls, and aggressive strategies including price.cutting by.News Corp -
did not'appear relevant to tne matter of the proposed acquisition of Sky. lt also

highlight6i that the launch of Sky TV had led to the provisiol of a large. number (14)

ot2e nour news channels, which would not have been possible othentvise.

AZ.4g2 Mr Elstein concluded that third party concerns were not enough to trigger a formal
plurality investigation into a transaction that 'clearly does not reduce media

ownership or ol1ets now, and cannot be realistically projected as doing so in the

future'.

Dr Des Freedman

A2.4g3 Dr Freedman's submission focused on competing definitions of plurality which he

stated had 'very different public policy consequences'. lt was noted that plurality in

this context refers to both 'external control' (the number of different people owning

media organizations) and 'internal control' (the diversity of content circulated to

audiences by individual companies).

'Narrow' pluralitY

A2.4g4 Dr Freedman submitted that there was an assumption in some quarters that the

new digital environment would inevitably deliver competition, choice and plurality

(the submission highlighted that Rupert Murdoch had previously made this

argument). This definition referred to a conception of plurality related simply to the

nr,inber oi media outlets available, as opposed to the distinctive character of these

outlets and the contribution they make to diversity.

A2.4gS Dr Freedman argued that this definition served two purposes for News Corp:

o it supports criticism of existing regulatory regimes by arguing that plurality is best

serv'eb through market forces-, unrestricted by competition legislation, content
regulation an-d restrictions on ownership. Plurality, according to this approach, is

tadititateO even when competition leads to the closure of titles and services.

. it allows News Corp to challenge the BBC's position in the UK media market
(hiding what Dr Freedman referred to as the greater truth' that Sky's income is

iar grJater than the BBC's). This interpretation denied the significance of the
'intdrnal pluralism' of a publicly-funded, public service institution.

'Robust' pluralitY

A2.496 Dr Freedman argued (with reference to Ofcom's discussions on plurality in the
Media Ownership Review in 2009) that plurality should not be reduced to the

number of different outlets, as there is no guarantee that a 'plural' media

environment of competing groups will provide a platform for the range of views and

information sufficient for a democratic society.
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M.497 The submission highlighted that the DCMS consultation on ownership rules in 2001
conceived of plurality in a more robust fashion, via four functions:

. 'Plurality ensures that no individual or corporation has excessive power in an
industry which is centralto the democratic process.'

' 'A plurality of ownership should secure a plurality of sources of news and editorial
opinion...A heafthy democracy depends on a culture of dissent and argument,
which would inevitably be diminished if there were only a limited number of
providers of news.'

o 'A single, dominant source of news would be in a position fully to define the news
agenda'.

r 'Plurality maintains our cuftural vitality...A plurality of approaches adds to the
breadth and richness of our cultural experience'

Dr Freedman stated that it would be difficult to argue that these functions would not
be affected by a News Corp / Sky merger.

42.498 Dr Freedman said that News Corp with fullownership of Sky would be in a
particularly powerful position to withstand current economic pi'essures and to place
severe pressure on the viabili$ of its rivals. Furthermore, the organisation would be
under no obligation to cater for a range of editorial views nor to promote 'a culture of
dissent'.

42.499 News Corp would also be able, in the event of acquisition, to leverage its already
significant influence on the news agenda onto the emerging digital news
environment, with Dr Freedman citing Claire Enders analysis on the possibility of
Sky News and News Corp newspapers increasingly becoming similar. In addition,
the submission argued that in the event of the transaction being permitted, Sky
would trave no obligations other than to serve the longterm financial interests of its
owners and would be highly unlikely to prioritise 'culturalvitality' as a strategic aim.

A2.500 Dr Freedman concluded that the impact of News Corp being allowed to take full
control of Sky would be to limit the plurality of the UK media environment. News
Corp would have strategic control over a large portion of the UK television,
newspaper and broadband markets, and would be likely to occupy a dominant
position, with negative implications for plurality.

t><l tA submissionl

42.501 t><l

A2.502 [}<]

42.503 [><]

42.504 [X]

42.505 [}<]

42.506 [X]
p\2.507 [x]
A2.508 [X]
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Lord Puttnam

A2.SO9 Lord Puttnam's submission highlighted the debate in the House of Lords on

November 4,2010 entitled 'To call attention to the case for maintaining a broad

plurality of media ownership in the United Kingdom". lt noted that in the course of

inat Oe-Uate, various speakers set out the reasons why they believe allowing News

Corp to acquire 1OO% ownership of Sky would lead to a serious reduction in the

plurality of the media in the UK.

42.510 The debate is available at
http://www.p_ublications.parliament,uUpa/|d201 01 1/ldhansrd/teXV101 104-

0002,htry#1 01 1 0446000798

Professor Vi ncent Porter

AZ511 Professor Porter argued that the acquisition by News Corp of the remaining shares

in Sky plc would constitute the takeover of a British broadcaster by an American

company, and thus reduce the plurality of media organisations fulfilling the needs of

UK audiences.

AZ51Z The submission stated that Ofcom should look beyond the five issues identified in

the Invitation to Comment, and consider the relations between these issues.

AZ.S13 Professor Porter noted that the acquisition would reduce by one the plurality of
persons with controlof media enterprises in the UK. He further submitted that
section SB of the Enterprise Act 2002 appeared to be concemed with the effect on

audiences, a term which would not seem to include the citizen's need for
newspapers, and therefore suggested that Ofcom's advice would be restricted to

the plurality of persons serving television audiences.

AZ514 Professor Porter highlighted that News Corp held a material influence over Sky's

affairs, but that the proposed acquisition would give it control over Sky. The
submission noted that UK competition law draws a distinction between material

influence and control, recognising that the latter gives the controlling party more

powers than mere material influence.

A2.b1S The submission also stated that as News Corp was registered in the USA, the

transaction would effectively move the control of the new enterprise outside the

United Kingdom. This could lead to a de facto reduction in the plurality of people

serving the UK television audience'

A2.516 professor Porter noted that Sky was a commercially successful company,

highlighting the aftractiveness of the Sky platform as a reason for this.

AZ.S1T The submission urged Ofcom to take a long-term view of the future relationships

between a global media market and the information and media needs of UK

audiences. it frigntignted that there may be possible 'tensions' between a narrow

interpretation of gU competition law and the public interest provisions of both the

Communications Act 2003, and the Enterprise Act 2002'

42.S1B professor Porter proposed that if the transaction were permitted, the UK authorities

should seek to ensure six undertakings from News Corp in order to ensure that

there continues to be a sufficient plurality of persons with control of the media

enterprises serving UK audiences:
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. Sky would remain as a UK-based company, which is accountable to the UK
regulatory and tax authorities

. The new enterprise would futfil the minimum quotas for transmitting EU
programmes and commissioning independent producers required by the EU
Audiovisual Media Services Directive

. The new enterprise would not transfer outside the UK (or possibly the European
Economic Area) the ownership of any of the intellectual properg rights either in
its own programmes, or of those programmes which it produces in the UK in the
future.

r The new enterprise would not prevent, by means of exclusive contracts, other UK
broadcasters from acquiring the UK rights to foreign films and television
programmes which Sky also seeks to broadcast in the UK

. After a specified period of time - possibly one month - the new enterprise would
offer its own productions for sublicensing to UK free-to-air channels.

r News Corp would require any third party, to which it assigned control of new
enterprise, or to which it sold any of its assets, to futfilthese same conditions.

Robert Beveridge, Lecturer in Media Policy

42.519 Mr Bevei'idge said that Ofcom should recommend thai ihe matter be examined by
the Competition Commission. The submission stated further that it could be argued
that changes in the media ecology warrant a Royal Commission to examine
questions of pluralism and diversity of voice in the media as a whole,

42.520 The submission cited evidence in Cardiff University research on the quality of
broadcast reporting of impartiality and accuracy in news in the context of devolution,
which suggested that lTV, Channel4 and Sky only achieved accuracy in some 35%
of their content

42.521 lt was argued that the proposed acquisition would increase the likelihood of costs
and content to be shared across the gathering and reporting of news between the
two organisation. Mr Beveridge argued that this would lead to an increasing
emphasis on headlines rather than impartial analysis.

42.522 The submission noted that there may be a move towards partnership and content
sharing (particularly in the context of increasing cost cutting), and that the sourcing
of media content from a limited or smaller number of newsrooms might have
implications for levels of impartiality or plurality as a whole.

42.523 Mr Beveridge stated that it was 'self evident' that Rupert Murdoch already held what
many would perceive as an 'undue influence' on British politics and democracy"

Professor Steven Barnett

42.524 Professor Barne$ highlighted the existing market share of News Corp, noting it's
strong position relative to competitors and also that it was predicted to grow further
in the near future. The subrnission also outlined Sky's strong position in the pay T\/
market, and the role that ptemium sport and movie rights played in maintaining and
strengthening this position.

42.525 The submission noted that Sky was one of three television news providers in the
UK, and that ITN was in a particularly vulnerable position. lf ITN existed the maa'ket,
Sky News would become the only commercial television news alternative to the
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BBC. This would match the structure of the radio news sector, where by virtue of its

contract with lRN, Sky was 'the only radio news competitor to the BBC'.

professor Barnett stated that, were the acquisition to be permitted, there would

remain just one viable commercial provider of television and radio news in the UK,

wtrolly owned by a single corporation and ultimately controlled by a single individual

who ilso owned over a third of Britain's national press. This concentration was, in

ProfessOr Bamett's view, 'Surely... unacceptable for a healthy democracy'.

Professor Barnett said that News Corp and its Chairman Rupert Murdoch had'a
long and well established track record both in direct intervention and in exercising

indirect influence over his media properties'. The submission argued that
impartiality rules would not guarantee that internal plurali$ was maintained, as they
did not cover the selection or omission of stories.

It was also noted that editorial influence could be achieved through the selection of
of like-minded senior editorial staff who are trusted to pursue styles or news

agendas which are more acceptable to the owner', and noted the editorial stances

of News Gorp newspapers in relation to the lraq war as indicative of this'

professor Barnett stated that a broadcaster's output could be shifted without'heavy-
handed intervention'. He said that plurality did not only mean allowing opposing

views to be aired on matters of controversy, but that it involved recognising that

corporate influence could be exercised in a number of ways throughout a media

compant's output, and that a prevalent "news culture" could reflect the worldview of
an interventionist owner without breaching any statutes on impartiality'

The submission said that corporate values and editorial positions were likely to be

heavily influenced by the commercial interests of the parent company. lt stated that

News Corp had previously used its editorial presence to generate interest in new
product launches, pricing innovations, major sports contracts or Hollywood movies.

bonversely, News Corp had also, in Professor Barnett's view, failed to publicise

rival initiatives on occasions, or distorted coverage against in this respect.

A2.S31 Professor Barnett gave examples of this practice, including the establishment of the
Sadler Inquiry on cross-promotion following complaints from British Satellite
Broadcasting over the amount of promotion that News Corp titles were granting to
the launch of SkY in 1989.

A2.532 The submission stated that if the transaction were approved, similar editorial
pressures could be applied which would lead to extensive reporting of negative

stories involving competitors, or minimal coverage of controversial stories related to
News Corp itself, such as the recent phone hacking allegations.

A2.533 Professor Barnett rejected arguments that there an 'explosion' of news and

information outlets (most notably through the intemet) had rendered any merger

restrictions unnecessary. He highlighted that the origination of news stories was still
largely undertaken by mainstream news organisations, and that the role of

television as the primary source of news remained for most people. Professor

Bamett emphasised the latter point, highlighting that the importance of television

had remained high despite technological changes, and that this indicated that it was

likely to remain significant in the future'

A2.534 Professor Barnett stated that this analysis was applicable to content types beyond

news and journalism, given that a 'corporate ethos' could spread through all
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aspecls of a media organisation's operations, including the commissioning of
content such as drama or comedy.

A2.535 The submission concluded by stating that there were arguably already too few
voices dominating the main media outlets, and to reduce this further would be
contrary to the public interest.
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