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Key Messages

The Leveson Inquiry should recommend use of a broad range of 
policy instruments to regulate media power and pluralism: not 
just press self-regulation but also those that deal with the root 
cause of media capture of politicians: media ownership and 
concentration

There is no infallible policy prescription but the approach should 
be holistic; looking at both internal and external plurality of the 
media, and ensuring maximum transparency of ownership for 
citizens and consumers.

To protect citizens and enhance certainty for industry, fixed 
ownership limits should be (re)-established for media mergers 
and a regular review of the market carried out by an 
independent media regulator to assess media plurality and 
concentration of media power and influence.

Politicians should play no role in deciding 
individual cases involving media competition or plurality issues.
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“I am concerned about the extent to which 
it is appropriate for me to start to opine 
about percentage market shares, because 
that involves all sorts of competition 
issues which would require themselves 
quite detailed analysis.”

Lord Justice Leveson, June 13 2012
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Introduction

In the UK, the framework for measuring ‘media plurality’ came under 
increasing scrutiny in 2011 and 2012. The weakness of the current regulatory 
framework was highlighted when Business Secretary Vince Cable had to 
resign from administering a media plurality test on the proposed News 
Corporation/BSKYB merger in December 2010 and, again, as his 
replacement. Culture Secretary Jeremy Hunt faced calls for his resignation 
over the same merger. In a recent report,̂  media regulator Ofcom has 
highlighted the inadequacy of the current legislative framework and 
suggested that new rules should deal with threats to media pluralism arising 
not only from proposed mergers but also from the ‘organic’ growth of specific 
media companies. Awareness of the difficulty of implementing a framework 
for media mergers has been heightened by the gradual realisation that 
regulators and politicians failed to deal with phone hacking and other illegal 
activities by journalists, because they felt unable or unwilling to challenge

certain parts of the media.
“Because party leaders were so 

keen to win the support of 
newspapers, we turned a blind 
eye to the need to sort this 
issue, get on top of the bad 
practices, to change the way our 
newspapers are regulated”.

David Cameron, July 2011.

In framing any new regime we thus 
need to address some fundamental 
questions. Who should decide when a 
merger between two media companies 
operates against the public interest, or 
when one has grown too big? How can 
decisions of this kind be made whilst 
avoiding the risk that politicians use 
merger review as a lever to curry 
favour with the very media owners 
they are supposed to constrain, or that 

the framework itself chills free speech? Such problems are exacerbated by 
the difficulty of defining ‘media pluralism’. Numerous experts  ̂ have now 
commented on the complexities of reaching a judgement on what constitutes 
a ‘sufficient plurality’ of owners with control of media companies.

An analysis of the post-war media pluralism framework in the UK since the 
1947 Royal Commission on the Press has identified four distinct objectives for 
media plurality regulation:^

• maintaining the integrity of the democratic process;
• preventing media misrepresentation and suppression of information;
• enhancing citizen’s access to diverse information and opinions; and
• protecting freedom of expression.
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But media pluralism is now not only a domestic imperative, recognised in the 
general duties of Ofcom (Communications Act 2003, section 3) and of the 
BBC (BBC Licence Agreement 2006, clauses 9 and 10); it is also considered 
an essential component of media systems in democratic societies by both the 
Council of Europe and European Union, notably in article 11 of the Charter of 
Fundamental Rights of the European Union.

During 2012 the Leveson Inquiry will make recommendations to Government 
on media pluralism. Ofcom, which has previously suggested'* reforms are 
necessary, has just reported on the matter, and so will a select committee 
Inquiry. This brief outlines key elements of the current regulatory structure 
and sets out criteria for evaluating existing policies. It then reviews possible 
regulatory techniques and makes proposals for a revised framework for 
protecting media plurality. It argues that we need to establish clear limits on 
media ownership in order to protect the interests of citizens and create 
certainty for industry but that this can only be one part of a much broader 
‘holistic’ approach -  one that recognises the interconnectedness of media 
ownership controls with questions relating to competition in media markets, 
media transparency and accountability, press self-regulation, broadcasting 
impartiality, freedom and protection for journalists, and state support for public 
service media and investigative journalism.
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1. W h y  In te rv e n e  to  P r o te c t  M e d ia  P lu r a l is m ?

Witnessing the role of the mass media in both supporting and 
undermining democracy during the Second World War, European 
institutions, notably the Council of Europe, and European states have 
sought to put in place constitutional and legal frameworks that both 
protect the media from government manipulation and prevent an 
excessive concentration of media power in private hands. These 
frameworks characteristically include content requirements, for example, 
to cover a range of views and opinions or to act impartially; disclosure 
and accountability requirements; and structural controls.

This policy brief focuses on structural controls but recognises the 
importance of placing these controls within the broader framework of other 
relevant regulatory initiatives and standards. In the UK, ownership 
controls have been introduced primarily in order to:

• Enhance content diversity. In certain markets, enhanced 
competition encourages companies to diversify their product from 
that of their rivals.

• Prevent any one individual or company having excessive media 
power and influence. With more competitors there is less scope 
for a company to suppress information and dictate the news 
agenda. This also reduces the scope for the media to exercise an 
undue influence on government policy.

Structural controls can take a variety of forms. Most countries have 
introduced sector specific limits, which restrict the number of broadcast or 
press interests a given individual or company can accumulate at regional 
or national levels. An alternative approach is to rely simply on the 
operation of general competition rules, an approach often employed in 
relation to the printed press where there is no technical basis for licensing. 
The UK has increasingly employed a third, ‘hybrid’, form of intervention, 
which allows sectoral plurality considerations to be taken into account 
alongside general competition concerns when reviewing certain media 
mergers.

In addition, the UK prevents certain individuals or entities, notably 
advertising agencies, politicians, political bodies and religious institutions.
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from owning certain broadcasting licences because of the potential for 
conflicts of interest. In addition, under section 3(3) of the 1990 and 1996 
Broadcasting Acts, Ofcom is required to ensure holders of broadcasting 
licences to be ‘fit and proper’ persons.

Within Europe it is widely recognised that the media not only need 
protection from government control and influence but that citizens and 
the government may need protection from powerful private media 
companies. General competition law, which does not directly address 
questions of media plurality, is unlikely on its own to be sufficient.

2. A r e  C o n t r o ls  S t i l l  N e e d e d  G iv e n  th e  R is e  o f  N e w  M e d ia ?

It has frequently been argued that technological changes -  such as the 
decline of print, the lowering of barriers to entry in news provision, and the 
rise of an apparently infinite number of news and information websites on 
the internet -  render twentieth century media pluralism controls 
redundant^. In the past decade, the UK, the US and other, governments 
have relaxed some of the controls on media ownership, in part on this 
basis. These moves appear premature since media power has proven 
more resilient than expected. Rather than simply come to an end, it has 
changed form:

• Internet delivery of news may have modified, but does not appear to 
have undermined, the influence that mainstream media have over 
opinion formation, rather mainstream media have actively and 
successfully colonised this new arena.®

• Interactive, social media generate new forms of power based on 
closer relationships between prosumers^ and news providers, and a 
more tailored news experience. The ability to control and influence 
public opinion involves knowledge about what consumers expect, use, 
and demand. Companies such as Google, Facebook, and Twitter 
have an unprecedented ability to understand the diffusion of facts and 
opinions, and even link this information to individual subscribers.®.

• The representation and formation of public opinion is no longer a 
simple process of production and dissemination of guiding texts, but a 
more complex interactive process. The representation of what is 
public opinion is itself a strong influence on what is public opinion. 
Development of semantic polling and other tools of monitoring public
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opinion are already deployed by media firms, many of whom have 
privileged access to the data required to monitor traffic and flow of 
opinion.

New media technologies mean there are new dimensions of 
‘communication power’ not captured by the traditional regulatory 
frameworks for media pluralism. Increasing reliance is placed on 
general competition law, which allows some scope to consider 
consumer but not citizens’ interests.

2. S e t t in g  th e  P a ra m e te rs :  T h e  M e a s u re m e n t  o f  M e d ia  P iu r a i ity .

Unfortunately there are no simple policy prescriptions for enhancing 
media plurality and, in shrinking markets, policy options may be limited. In 
framing any future regulatory regime the following considerations do, 
however, need to be taken into account:

Ends and Means

In certain contexts policy trade-offs are required. In particular, our twin 
goals of content diversity and controlling media power may call for 
incompatible courses of action. Although a greater number of operators 
can enhance content diversity, there are situations, particularly where the 
market is limited, when a reduction in the number of operators is likely to 
result in more diverse, higher quality, content.^° But concentration 
enhances media power and makes it easier for a media company to avoid 
or misrepresent certain issues for commercial or ideological reasons. A 
policy decision then needs to be taken as to whether to tailor structural 
rules to promote diversity or control media power. Depending on the 
choice taken, alternative mechanisms, such as content controls or 
subsidies, may be needed to address the other concern.

Relevant Content

A key decision has to be made whether to consider only new s and current 
affa irs content or a ll m edia content and, if news, whether only nationa l o r  
also foreign news services. Because of its democratic importance, Ofcom
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decided in the NewsCorp/BSkyB proposed merger to narrow its focus to 
news only, with specific reference to providers of domestic news. It has 
maintained this approach in its recent report to the Secretary of State on 
‘Measuring media plurality’^̂ Regulation in other European countries has 
tended to focus on media content as a “whole”. I n  Germany, for 
example, the focus is on general audience share of television channels.

The counter argument is that other forms of content, entertainment, 
religious or cultural programmes, for example, can be equally important in 
conveying political and social information and that we require access to 
diversity across all programme genres. It has been suggested that 
consideration should thus be given to the impact of a transaction on 
‘cultural provision serving any group of users or viewers that might be 
significantly affected by it’.̂  ̂There is also a practical problem in focusing 
solely on news and current affairs content in that this creates a 
disincentive for companies to offer news and companies wishing to 
expand may strategically spin-off their news services to avoid control, as 
was proposed by News Corporation in relation to SkyNews. To address 
these concerns, as a minimum, separate consideration should be 
given to a firm ’s position in the market for news and current affairs 
as well as across all genres.

Relevant firms

Given media convergence it no longer makes sense to focus solely on 
broadcast radio and television services and the printed press. Online 
providers of media content need to be included in any future regulatory 
scheme. Aggregators, search engines and other intermediaries that do 
not create specific content services of their own should not at present be 
covered by ownership restrictions but the position should be monitored to 
see whether they start to play a more central role in editorial decisions 
and opinion formation. Competition law does, however, need to be 
rigorously applied in this field and consideration should be given to 
whether there should be further scope to take media plurality concerns 
into account in this context. A high level of transparency for consumers 
and other communications operators as to the basis on which information 
is relayed should be guaranteed, and adequate returns ensured for the 
use of third party content. Some European countries, such as France and 
Spain, have imposed a tax on intermediaries and reinvested the funds in 
original content.
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Wholesale or retail provision?

The decision regarding what level of a company should be considered is 
also relevant in relation to media markets. Ofcom has illustrated the 
importance of focusing on news providers at the “wholesale” level, 
meaning that the focus is not on the single “brand” accessed by the 
consumer (for example Sky News or Channel 5), but on the underlying 
news provider (Sky in both cases). This is because it would be 
misleading to conclude that there is a plural media market where multiple 
services all provide information obtained from a single source.

Considering the wholesale level provides a more comprehensive 
picture of a news provider’s influence. In addition, this approach is 
more appropriate in a converged media market, where distinctions 
between single platforms become blurred.

Relevant indicators 14

In evaluating the market for media diversity purposes, the relevant 
consideration, in structural terms, is the number of available outlets in a 
particular market. The position is, however, more complicated in relation 
to media influence because of the difficulty of establishing robust 
measures of influence. Subjective assessments are prone to error; 
behaviour modification difficult to evaluate because of causal complexity; 
while proxy measures, such as overall reach and the frequency and 
duration of exposure (taking into account reliance on alternative sources) 
raise specific questions regarding the comparability of data across media 
sectors and platforms.

The Ofcom report on the Public Interest Test^̂  in the case of the 2010 
NewsCorp/BSkyB merger is a case in point: Ofcom research combined 
more than a dozen separate dimensions of media plurality and a very 
wide range of separate empirical indicators, looking at news flow across 
platforms, relative influence of different platforms, in addition to a bespoke 
survey looking at ‘share of references’ (i.e. subjective reports of news 
sourcing). Despite the rigour of the research, it was criticised from 
numerous directions and had the merger proposal not been withdrawn, it 
is likely that any decision based on the research would have been subject 
to lengthy challenges and appeals.

10
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Table 1 below illustrates the respective advantages and disadvantages of 
some of the various metrics of measurement that have been used, or 
proposed, in various European countries.

Tab le  1: C om m on  In d ic a to rs  fo r  M ed ia  P lu ra lity
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These indicators prove particularly useful in the case of cross-media 
mergers, thus potentially becoming even more relevant in a future, 
increasingly converged, media market. Apart from the share of revenues 
measure, they all focus on the consumer side, which represents the 
most effective policy approach to assess media influence over public 
opinion.^® Although revenue proves useful to show the weight of a 
company in a given market, it provides poor evidence of a media outlet’s 
real capacity to reach (thus influence) citizens.

11
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Share of time exposure is likely to be the best s in g le  measurement of 
potential influence, but these findings will be strengthened when other 
forms of assessment such as share of reference and audience reach are 
also taken into account.

N o n e  o f the  in d ica to rs  lis ted  ab o ve  is  a b le  to d ire c tly  a s s e s s  the  le ve l o f 
multi-sourcing, m ean in g  the a v e ra g e  nu m be r o f s o u rc e s  u sed  by an 
in d iv idu a l on a  regu la r b a s is . T h is  is  data , w h ich  sh ou ld  a lso  be taken  into 
accoun t, u n de r the  a s su m p tio n  that the  in flu en ce  o f a  s in g le  m ed ia  ou tle t 
d e c re a s e s  w hen  an in d iv idu a l a c c e s s e s  an  in c re a s in g  nu m b e r o f so u rce s .

In add it ion  to the  in d ica to rs  lis ted  above , concentration indices -  su ch  
a s  the  Herfindahl-Hirschman Index (HHI) - h a ve  a ls o  been  d e v e lo p ed  
p rim arily  in th e  U n ited  S ta te s , in o rd e r to a llo w  com pe tition  au tho rit ie s  to 
a s s e s s  the  d eg ree  o f con cen tra tio n  in sp e c if ic  m a rke ts . N o rm a lly , th e se  
m a rke ts  a re  c a lcu la te d  in te rm s o f sh a re  o f re venu es , bu t in the  c a s e  of 
m ed ia  co m p a n ie s , m a rke ts  sh ou ld  be  a s s e s s e d  in d iffe ren t te rm s, su ch  a s  
co n s id e r in g  sh a re  o f tim e expo su re .

Applying concentration indices to a media market assessed in this way 
could provide a transparent mechanism to understand the degree of 
media power.^®

T h e s e  in d ic e s  p rove  p a rticu la r ly  u se fu l in the  c a s e  o f m e rge rs  - b e c a u se  
th ey  a llow  o ne  to e a s ily  e va lu a te  w h e th e r a  m e rge r w ou ld  b re a ch  a  p re 
de fin ed  con cen tra tio n  lim it -  and  can  be  a p p lie d  a s  part o f a  co n tin u o u s  
re v iew  o f the  m ed ia  market.^® Still, co n cen tra t io n  in d ic e s  do  not e xem p t 
p o lic ym a ke rs  from  fix ing  sp e c if ie d  lim its, o th e rw ise  the  v a lu e s  ob ta in ed  by 
ap p ly in g  th e se  in d ic e s  a re  s im p ly  m ean in g le ss .

3. R e g u la to r y  S t ra te g ie s  in  th e  U K  a n d  A b r o a d

M e d ia  o w n e rsh ip  ru le s  th u s  e m p lo y  v a r io u s  sy s te m s  o f m easu rem en t. In 
pa rticu la r, in te rven tion  can  be  m ore  o r le s s  so p h is t ic a te d  and  can  afford 
m ore  o r le s s  d isc re t io n  to the  d e s ig n a te d  d e c is io n  m aker. T h e  g re a te r the 
d e g re e  o f so p h is t ica t io n  and  d isc re t io n  in vo lved , the  g re a te r the  like lihood  
o f un ce rta in ty  fo r in dus try  and  ‘a g e n c y  c a p tu re ’. S o m e  co u n tr ie s  have  
so u g h t to a vo id  th e se  r isk s  by  e s ta b lish in g  fix ed  o w n e rsh ip  lim its. 
A lte rna tive ly , th re sh o ld s  o r tr ig ge rs  can  be  sp e c if ie d  that then lead  to a 
m ore  e x te n s iv e  e xam ina tio n  o f the  im p ac t o f the  p ro p o sed  o r a c tua l 
co n cen tra t io n  on sp e c if ie d  p lu ra lity  interests.^® T h e  U K  cu rren tly  
in co rp o ra te s  e le m e n ts  o f both th e se  ap p ro a ch e s , c o n s id e re d  in turn

12
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be low , but h a s  sh ifted  o ve r tim e to re ly  m uch  m ore  h e a v ily  on  a  ‘h o lis t ic ’ 
fo rm  o f p lu ra lity  review .

F ix e d  L im its

F ix e d  lim its e s ta b lish  c le a r  p roh ib it ion s  on sp e c if ic  co n cen tra t io n s  of 
o w n e rsh ip  and  m ay  be  ca lib ra ted  by re fe ren ce  to the  v a r io u s  m e a su re s  
d is c u s s e d  above , su ch  a s  sh a re  o f a u d ie n ce  o r re venue , n u m b e r of 
ope ra ting  lic e n ce s  etc. T h e s e  ru le s  a re  qu ite  co m m o n  in Eu rope . In 
G e rm an y , the  co n ce p t o f M ed ia  P lu ra lism  is no t m en tion ed  in the 
regu la t io n s  that ap p ly  to the  m ed ia . Instead, contro l o v e r  op in ion -fo rm ing  
p o w e r is the  c ru c ia l c o n s id e ra tio n  to be  ta ken  into a c co u n t 
{‘meinungsmacht’). C o m p a n ie s  that a ttract m ore  than  30  p e r cen t o f the 
te le v is io n  au d ie n ce  a re  p re su m ed  to e xe rt too  g rea t an  in flu en ce  on pu b lic  
o p i n i o n . I n  Italy, o w n e rs  a re  p roh ib ited  from  ob ta in ing  m ore  than 20  p e r 
c e n t o f re ve n u e s  de r ived  from  a  b ro ad ly  de fin ed  m ed ia  secto r, in c lud ing  
au d io v isu a l d istr ibu tion  se rv ice s , b o o k  pu b lish in g  and  ad ve rtis in g  
a g e n c ie s . F ixe d  lim its have, until recen tly , b een  the  p re fe rred  m e a n s  of 
con tro l a lso  in the  U S , w h ich  h a s  tend ed  to fa vo u r ‘b righ t line  regu la t io n ’ to 
lim it a g e n c y  captu re .

In th e  U K  m ost fix ed  lim its h a ve  now  been  ab o lish ed . T h e  so le  rem a in ing  
lim it p roh ib its  an y  com b in a t io n  be tw een  a  co m p a n y  w ith  s ig n if ican t 
in te re s ts  in na tiona l n e w sp a p e rs  and  the  h o ld e r  o f a  C h a n n e l 3 te le v is io n  
b ro a d ca s tin g  licen ce . A c co rd in g  to S c h e d u le  14 o f the  2 0 03  
C o m m u n ic a t io n s  A c P :

“A person is not to hoid a iicence to provide a Channei 3 service if—(a) he 
runs a nationai newspaper which for the time being has a nationai market 
share of 20 per cent, or more; or (b) he runs nationai newspapers which 
for the time being together have a nationai market share of 20 percent or 
more. ’’

T h re s h o ld s  a n d  U n d e rta k in g s

T h e  a lte rn a tive  a p p ro a ch  is to e s ta b lish  v a r io u s  th re sh o ld s  o r tr ig ge rs  that 
le ad  to a  m ore  in -dep th  a n a ly s is  o f the  im p ac t o f a  g iven  concen tra tion . 
T h e  U K  ad o p ts  a  trigger, in the  fo rm  o f a  p ro p o sed  m e rg e r m ee ting  ce rta in

13
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th re sho ld  cond it ion s , w h ich  ca n  then le ad  to e xam ina tio n  o f sp e c if ie d  
m ed ia  pu b lic  in terests. T h e s e  m ed ia  p u b lic  in te re s t (M PI) c o n s id e ra t io n s  
a re  se t ou t in se c t io n  58  o f the  E n te rp r ise  A c t  2 0 0 2 ^̂ . T h e  d e c is io n  to 
re v iew  a  re le van t m e rge r on the  b a s is  o f th e se  te s ts  re s ts  w ith  the 
S e c re ta ry  o f S ta te . T h e  M PI c o n s id e ra t io n s  d iffe r d ep en d in g  on  the 
m ed ium  in vo lved  but b ro ad ly  re fle c t the  co n ce rn s  to p rom o te  d ive rs ity  and  
p re ven t undue  m ed ia  p o w e r iden tified  above . F o r  n e w sp a p e r  m e rge rs  the 
M P I ’s  are:

58(2A) The need for:
(a) accurate presentation o f news; and
(b) free expression o f opinion;

and

58(2B) The need for, to the extent that it  is reasonabie and  
practicabie, a suffic ient p iu ra iity  o f views in newspapers in each  
m arket fo r new spapers in the United K ingdom  o r a p a rt o f the United  
Kingdom...

F o r  b ro a d ca s tin g  and  n e w sp a p e r/b ro a d ca s t m e rge rs  the  co n s id e ra t io n s  
are:

58(2C)...
(a) the need, in re iation to every  d iffe ren t audience in the United  
K ingdom  o r in a pa rticu ia r area o r ioca iity  o f the United K ingdom, fo r  
there to be a suffic ient p iu ra iity  o f persons w ith contro i o f  the m edia  
enterprises serving that audience;
(b) the need fo r the ava iiab iiity  throughout the United K ingdom  o f a 
wide range o f broadcasting which (taken as a whoie) is both o f  high  
qua iity  and  ca icu ia ted to appea i to a w ide variety o f  tastes and  
in terests; and
(c) the need fo r persons carrying on m edia enterprises, and fo r those  
with contro i o f such enterprises, to have a genuine com m itm ent to the 
atta inm ent in re iation to broadcasting o f the standards objectives se t 
out in section 319 o f the C om m unications A c t 2003.

T h e  U K  sta tu to ry  p ro v is io n s  do  not th e m se lv e s  in d ica te  how  the  M PI 
co n s id e ra t io n s  sh ou ld  be  a s s e s s e d  in p ra c t ice  and  le a ve  w id e  d isc re t io n
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to e le c te d  p o lit ic ia n s  in the fina l d e c is io n . R e c e n t e x p e r ie n ce  o f app ly in g  
th is  te s t in the  m ed ia  se c to r  h a s  led to in ten se  d eb a te  (and co s t ly  m arke t 
unce rta in ty) ab o u t w ha t co n s t itu te s  a  ‘su ff ic ien t p lu ra lity  o f p e rs o n s ’ w ith 
con tro l o v e r  m ed ia  e n t e r p r i s e s . W h e r e  n e w sp a p e rs  en jo y  po lit ica l 
in flu en ce  th is  c re a te s  an  e n d e m ic  con flic t o f in te re st that u n d e rm in e s  the 
le g it im acy  o f the  p ro ce ss .

T h e  u se  o f th re sh o ld s  and  u n de rta k in g s  a ffo rd s m ed ia  co m p a n ie s  the 
po ss ib ility  o f c o n v in c in g  regu la to rs  that, w h ils t a  ch a n g e  in m ed ia  
o w n e rsh ip  a p p e a rs  prima facie a  th rea t to m ed ia  p lu ra lism , it w ill no t in 
fa c t o pe ra te  a g a in s t the  p u b lic  in te re st o r that an y  neg a tiv e  c o n se q u e n c e s  
w ill be  co u n te rb a la n ce d  by o th e r ad van tag es . It m ay, fo r e xam p le , be 
p o s s ib le  to sh o w  that a  com pany , if not taken  over, w ill fa il so  that a llow ing  
a  m e rge r sh ou ld  a t le a s t m a in ta in , ra the r than  reduce , p lura lity. T h is  w a s  a 
co n s id e ra t io n  w hen  N e w s  C o rp o ra tio n  w a s  g iven  p e rm is s io n  to buy  the 
S u n d a y  T im e s  and  T i m e s . A l t e r n a t i v e l y ,  m ed ia  c o m p a n ie s  m ay  be 
a llow ed  to co n v in ce  the re le van t regu la to r that th ey  can  put in p la ce  
re lia b le  sa fe g u a rd s  to p ro tect m ed ia  p lu ra lism , su ch  a s  in d ep en d en t

d ire c to rs  o r s e p a ra te  new sroom s, so  that 
I th e  m e rge r sh ou ld  be  perm itted. T h e y  
I m ay  a ls o  o ffe r ‘s id e -p a y m e n ts ’ in the  form  
I o f add it io na l in ve stm en t in new s 
I ga th e rin g  o r the  tra n sm is s io n  o f n ew s o r 
I o th e r fo rm s o f u n de^ rep re sen ted  content. 
I T h e  fa c to rs  that can  be taken  into 
I co n s id e ra t io n  can  be sp e c if ie d  w ith  m ore 
I o r le s s  p re c is ion .

The Co-ordinating Committee 
for Media Reform (CCMR) has 
suggested the introduction o f a 
15% threshold and 30% limit in 
relation to share o f news 
provision at national and 
regional levels.

Where a company exceeds the 
15% limit, consideration would 
be given to the introduction by 
the company o f various 
initiatives that could enhance 
media plurality.

T h e re  a re  p ro b lem s w ith  a ffo rd ing  s co p e  
fo r sa fe g u a rd s  o r ‘u n de rta k in g s  in lie u ’ : 
firstly , the  e ffe c t iv e n e ss  o f su ch  
s a fe g u a rd s  -  fo r e x a m p le  g u a ra n te e s  of 
ed ito ria l in d e p e n d e n ce  and  n o n -e xecu tiv e  
d ire c to rs  - a re  o ften  m et w ith scep tic ism , 
and  se co n d ly , the  nego tia tion  of 

‘u n d e rta k in g s  in lie u ’ can  itse lf constitu te  a  th rea t to m ed ia  and  po lit ica l 
in d ep en d en ce , a s  w a s  w itn e ssed  d ra m a tica lly  in the  c a s e  o f the  N ew s  
In ternationa l/ B S K Y B  m e rge r d e c is io n  in 2010 -2011 .

O u r  su rv e y  o f s y s te m s  em p lo yed  fo r m easu r in g  m ed ia  p lu ra lity  sh o w s  that 
m ed ia  p lu ra lity  m e a su re m e n t fa c e s  a  trade -o ff be tw een  certainty
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(justic iab ility /ob jectiv ity ) and  responsiveness (flex ib ility /soph istica tion ). 
T h e re  is a  c le a r  in te re s t in d e s ig n in g  p red ic tab le , o b je c tiv e  o u tco m e s  that 
a re  ‘a b o ve  p o lit ic s ’ y e t an  o p p o s ite  in te re st in fle x ib ility  and  m ean ing fu l 
in terven tion . D e sp ite  the  w id e sp re a d  p o lic y  e xpe rim en ta tion , no  coun try  
h a s  m a n a ged  to find  a  sa t is fa c to ry  m e a su re m e n t sy s tem . M ed ia  p lu ra lity  
m e a su re m e n t te n d s  to be  su b je c t to a p p e a l and  long d e la y s . T h e  le ve l o f 
ch a n g e  in the  m ed ia  se c to r  m a ke s  the  q u e s t fo r su ch  a  m e thod o log y  le s s  
lik e ly  ra the r than  m ore  lik e ly  to succeed^®. It is n o n e th e le s s  p o s s ib le  to se t 
ou t so m e  p ro p o sa ls  fo r re fo rm  that d raw  on e x p e r ie n c e s  in the  U K  and  
o th e r coun tries:

16

MOD400001490



For Distribution to CPs

LSE Media P olicy Project: Media p o licy  b rie f 7 
Media P luralism  and Media Power

Conclusions: Elements of a New Policy

F ron t b en ch  p o lit ic ia n s  o f a ll p a rtie s  h a ve  now  a c kn o w le d g ed  that the 
p o w e r o f N e w s  In ternationa l re su lted  in co rrup tion  and  the  co ve r-u p  o f 
ille g a l p ra c t ic e s  by  U K  m ed ia  in the  p a s t tw o d e ca d e s . T h e  L e v e so n  
Inquiry fa c e s  the  add it iona l c h a lle n g e  o f d e c id in g  to w ha t ex ten t it 
sh ou ld  g ive  d e ta ile d  po lic y  p re sc r ip t io n s  g iven  that it h a s  a lso  hea rd  
e v id e n ce  that p o lit ic ia n s  m ay  be  tem p ted  to co m p ro m ise  on p o lic y  in 
o rd e r to reta in  the  su pp o rt o f p riva te  m ed ia . In th is  context, it is 
e s se n t ia l that L e v e so n  se ts  ou t c le a r  p r in c ip le s  to g o ve rn  po lic y  a s  w e ll 
a s  so m e  po ten tia l options:

Leveson should 
recommend a new  
framework that is:

• Protective: o f citizens' 
interests, employing a 
precautionary principle

• Ceiiain: to encourage 
investment in domestic 
journalism, combining 
streamlined merger 
control with periodic 
market review

• Independent: from  
politicians and industry

• Justiciable: to create 
trust

T h e  pu b lic  po lic y  im p lica t io n s  o f the  co rrup tion  and  
co ve r-u p  e x p o se d  by the  L e v e so n  Inquiry cou ld  be 
a p p ro a ch e d  in a  va r ie ty  o f w ays . R eg u la t in g  the 
b e h a v io u r o f p o lit ic ia n s  and  the  p re s s , fo r e xam p le  
by  m ak ing  m ee tin g s  be tw een  them  m ore 
transpa ren t, is pa rt o f the  so lu tion , a s  is re form  o f the  
se lf - re g u la to ry  reg im e  fo r the  p re ss , p o s s ib ly  by 
e x tend in g  its re ach  to on lin e  con ten t m ore  w id e ly  
and  by c lo se ly  in co rpo ra ting  jo u rn a lis ts  a s  w e ll a s  
th e  pu b lic  in th e  e s ta b lish m e n t and  e n fo rcem en t o f 
e th ica l ru les. Bu t th e se  a re  on ly  partia l so lu tio n s . It is 
n e c e s s a ry  to dea l w ith  the  root cau se s : 
con cen tra t io n  o f m ed ia  o w n e rsh ip  and  pow er. T h is  
p o lic y  b rie f h a s  show n  that th e re  a re  tw o k ind s  o f 
po ten tia l re sp o n se s  ava ilab le : stru ctu ra l ru le s  that 
g o ve rn  the  s iz e  o f m ed ia  c o m p a n ie s  and  m e rge rs  
be tw een  them  (exte rna l p lu ra lism ) an d  behav iou ra l 
ru le s  that p la ce  lim its on  the  u se  o f op in ion  fo rm ing  
p o w e r ( in terna l p lu ra lism ). A n y  new  po lic y  se tt lem en t 
w ill requ ire  a  com b in a t io n  o f th ese .

Principles for policy

R eg u la t io n  sh ou ld  be:

o Precautionary. W h e n  regu la tion  o f m ed ia  p lu ra lity  fa ils , tru s t in 
d e m o c ra t ic  in stitu tion s is d am aged . The re fo re , p re ven tion  shou ld  
be  a  priority. A  p re cau tio n a ry  p rin c ip le , w ith  re a d in e s s  to in te rvene  
e ven  w h e re  the  s c a le  o f the  r isk  is d ifficu lt to quan tify  sh ou ld  be
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ad o p ted  b e ca u se  o f the  po ten tia lly  se r io u s  na tu re  o f a n y  e n su in g  
d a m a g e  to so c ie ty .

o Certain. A  sy s tem  that in vo lv e s  too  m uch  d isc re tio n  and  a  la c k  o f 
c le a r  d e fin it ion s  and  ag re ed  m ea su re m e n ts  is a  bad  sy s tem . T h e  
tim e and  co s t o f c h a lle n g e  and  ju d ic ia l re v iew  is s im p ly  too  great, 
po ten tia lly  le ad ing  to harm fu l d is in v e s tm en t from  the  U K  m ed ia . 
T h e  new  sy s tem  sh ou ld  p ro v ide  co m p a n ie s  and  in ve s to rs  w ith 
c la r ity  to e n a b le  long term  p lann ing .

o Independent. A n y  fu tu re  regu la to ry  body  d ea lin g  w ith m ed ia  

con cen tra t io n  sh ou ld  be  in d ep en d en t from  the go ve rn m en t and  
from  the m ed ia .

o Justiciable. T o  c re a te  tru s t in the  sy s tem  and  e n su re  that the  ru le s  

a re  a p p lie d  co rrectly , w ithou t b ias, th e re  sh ou ld  be  s c o p e  fo r 
ju d ic ia l review .

External Pluralism: New Limits on Media Ownership

Mergers. T h e  cu rren t m ed ia  o w n e rsh ip  con tro ls  a re  too  com p lex , o pen  to 

ch a lle n g e  and  p la ce  too  m uch  d isc re t io n  in the  h a n d s  o f the  re levan t 
m in iste r. W e  su g g e s t re con s id e ra tio n  o f fix ed  lim its, b a se d  on  m e tr ics  
su ited  to o u r c o n ve rg ed  m ed ia  env ironm en t, le ad ing  to a  s im p le r, m ore 
p red ic tab le , m e rge r p rocedu re :

N ew  fix ed  lim its sh ou ld  be  e s ta b lish e d  b a se d  on sh a re  o f a u d ie n ce  
e x p o su re  to content, both in re la tion  to new s/cu rren t a ffa irs  and  con ten t in 
g e n e r a l . F i x e d  lim its can  im p rove  m arke t ce rta in ty  and  a vo id  leng thy  
d ispu te s , th ey  a re  w id e ly  em p lo yed  in o the r coun trie s . M e rg e rs  w ou ld  be 
p roh ib ited  w hen  the  tim e sp e n t a c c e s s in g  con ten t p rov ided  by re levan t 
firm s e x c e e d s  a  sp e c if ie d  p e rcen ta g e  o f the  a u d ie n c e ’s  tota l e xp o su re  
tim e.

L im its  sh ou ld  be  se t w ith a  p re cau tio n a ry  p r in c ip le  in m ind. F u rth e r 
re se a rch  and  co n su lta tio n  is requ ired  be fo re  fix ing  th e se  lim its but a  figu re  
in the  o rd e r o f 15% -20%  o f tota l a u d ie n ce  e xp o su re  to n ew s and  to 
con ten t in gene ra l, a t the  na tiona l leve l, cou ld  be  app rop ria te . T h e  
m e a su re m e n t w e  su g g e s t re la te s  to the  m u lti-m ed ia  m arket, in c lud ing  
on lin e  se rv ice s .

• P u b lic  se rv ic e  m ed ia  su ch  a s  the  B B C  and  C h a n n e l 4  sh ou ld  be 
in c lu d ed  in the  a s s e s s m e n t  to e n su re  a  p rop e r e va lu a tio n  o f the 
m a rke t bu t sh ou ld  not be  su b je c t to con tro l b e c a u se  o f th e ir e x te n s iv e
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p lu ra lity  o b lig a t io n s  and  d e g re e  o f in su la tion  from  po lit ica l and  
co m m e rc ia l p re ssu re s .

• C o n s id e ra t io n  sh ou ld  be g iven  to app ly in g  a  s im ila r  lim it in the  con tex t 
o f sp e c if ic  m ed ia  se c to rs , fo r in stance , rad io , g iven  that the  s ty le  and  
na tu re  o f repo rting  d iffe rs  a c ro s s  m ed ia . T h is  is a ls o  im po rtan t to 
p re ven t sm a lle r  m ed ia  se c to rs  be in g  co m p le ted  dom ina ted  by o ne  o r a 
few  con ten t p rov ide rs . T h is  lim it is p ro p o sed  fo r m e rg e rs  in vo lv ing  
firm s ope ra ting  at the  na tiona l le ve l but m od ified  fix ed  lim its cou ld  a lso  
be  ap p lied  in the  d iffe ren t reg iona l m arke ts.

• T h e s e  lim its a re  ab so lu te , a lthough  co n s id e ra tio n  w ou ld  need  to be 
g iven  to s itu a tio n s  in vo lv ing  fa iling  firm s.

Organic growth. H e re  the  s itua tion  is d iffe ren t in that th e re  is a  s trong  
a rg u m en t that firm s sh ou ld  not be  p e n a lis e d  fo r the ir co m m e rc ia l s u c c e s s . 
O n  the  o th e r hand, o rg a n ic  g row th can  be  ju s t a s  d a m a g in g  to the  pu b lic  
in terest. W e  thu s su g g e s t a  p ro c e s s  o f p e r io d ic  (p o ss ib ly  b i-annua l) 
m a rke t re v iew  to be  ca rr ied  ou t by O fcom . W h e re  a  firm  e x c e e d s  the 
sp e c if ie d  au d ie n ce  e xp o su re  lim its fo r n ew s o r co n te n t in gene ra l, it 
sh ou ld  be  o pen  to the  firm  to e s tab lish , u s in g  w h a te v e r in fo rm ation  it 
c o n s id e rs  m ost app rop ria te , e ith e r that m ed ia  p lu ra lity  is not a t risk; that 
s a fe g u a rd s  have  been  put in p la ce  to a d d re s s  po ten tia l con ce rn s ; o r that 
co un te rva ilin g  ac tion  has, o r w ill be  taken , to c o m p e n sa te  fo r a n y  harm fu l 
c o n s e q u e n c e s  s tem m ing  from  grow th. In o rd e r to p ro tec t m a rke t ce rta in ty  
the  m e a su re s  like ly  to sa t is fy  the  regu la to r sh ou ld  be  se t ou t c le a r ly  in 
g u id an ce . T h e  C o o rd in a tin g  C o m m itte e  fo r M e d ia  R e fo rm  h a s  se t ou t a 
po ten tia l l i s P .

M in is te rs  s h o u id  be  re m o v e d  fro m  d e c is io n s  on  m e rg e rs  a n d  
u n d e rta k in g s . The f in a i d e c is io n  s h o u id  be  m ade  b y  an  in d e p e n d e n t  
m e d ia  re g u ia to ry  b o d y  s u c h  a s  O fcom .

Internal Pluralism and other strategies for addressing media power

T h e  re v ised  p ro p o sa l fo r m e rge rs  and  n ew  au d ie n ce  sh a re  lim its a re  a 
n e c e s s a ry  but not su ffic ien t in te rven tion  to p ro tect m ed ia  p lu ra lism . 
W ithou t w id e r  re fo rm s e ven  th is  re form  is like ly  to fa il. A  ran ge  o f o the r 
in te rven tio n s  w ill h e lp  to ch a n g e  the  cu ltu re  o f m ed ia  in the  UK .

• N ew  g en e ra l m e a su re s  to p rom o te  in terna l p lu ra lism  an d  con ten t 
d ive rs ity  sh ou ld  be  e n co u ra g e d  fo r all m ed ia , u s ing  a  ran ge  of 
in cen tiv e s , su ch  a s  su b s id ie s , ap p ro p ria te  ta x  in cen tive s , and  c la u s e s  
o f c o n s c ie n c e  fo r jo u rna lis ts . In pa rticu la r, th e re  sh ou ld  be  su pp o rt fo r
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a v a r ie ty  o f ow nersh ip , g o v e rn a n ce  and  a ccou n ta b ility  m ode ls , su ch  
a s  u s e r  o w n e rsh ip  and  trusts.

• T ra n sp a re n c y  o f m ed ia  ow nersh ip , con tro l and  regu la tion  sh ou ld  be 
pa ram oun t. C it iz e n s  sh ou ld  be  a b le  to know  w ho  ow n the m ed ia  they  
u se  and  firm s sh ou ld  be  requ ired  to pub lish  su ch  da ta  in a 
c o m p re h e n s ib le  and  a c c e s s ib le  form .

Making this Work: Audience Measures and New Sources of Data

T h e  U K  d o e s  not cu rren tly  g a th e r e n o ug h  da ta  to e ffe c t iv e ly  m e a su re  the 
v a r io u s  a s p e c t o f m ed ia  p lura lity. O fcom  cou ld  bu ild  on its ow n p re v iou s  
e x te n s iv e  re se a rch  and  w o rk  co n d u c te d  by the  to d e ve lo p
co n v in c in g  s tan d a rd s  fo r m ea su r in g  m ed ia  p lu ra lity  an d  to e s ta b lish  
g u id e lin e s  on good  p ra c t ice  a t the  na tiona l and  E u ro p e a n  leve ls .

• O fco m  sh ou ld  be  a s k e d  to co n d u c t a  s tudy  on  the  da ta  n e ed ed  to 
p ro v ide  e v id e n ce  fo r a u d ie n ce  sh a re  a c ro s s  m ed ia .

• O fco m  sh ou ld  be requ ired  to a d v is e  on the  re la tive  m erits  o f v a r io u s  
t im e -b a sed  m easu re s , in c lud ing  both te ch n ica l m e a su re m e n t and  se lf
reporting , and  d e v e lo p  a  robus t m ethod  fo r a s s e s s m e n t  (po ten tia lly  
co m b in in g  the  two).

• In an  in c re a s in g ly  in te rna tiona l m ed ia  env ironm ent, o w n e rsh ip  n e e d s  
to be  tra n sp a ren t not on ly  a t the  na tiona l bu t a lso  in te rna tiona l leve ls . 
E U  su p p o rt in a s s is t in g  fu rthe r co -o rd in a tion  b e tw een  d o m e s t ic  
regu la to rs  and  p ro v ide rs  o f da ta  re la ting  to the  m ed ia  cou ld  he re  p rove  
usefu l.

Reforming Regulation

O fco m  sh ou ld  a lso  co n d u c t re gu la r and  w ide -rang in g  m arke t re v iew s  of 
m ed ia  p lura lity. T h e s e  cou ld  ta ke  p la ce  e ve ry  fo u r y e a rs  and  w ou ld  co ve r  
o w n e rsh ip  and  o p in io n  fo rm ing  pow er.

• T h e s e  sh ou ld  m on ito r the  m ed ia  m a rke t in c lud ing  on line , no t the 
le g is la t io n  a s  is cu rren tly  the  c a se . T h e s e  fin d in g s  m ay, how ever, fo rm  
the  b a s is  fo r regu la to ry  o r le g is la t iv e  in itia tives.

• G o v e rn m e n t sh ou ld  o rd e r a  se p a ra te  p o lic y  re v iew  to suppo rt 
jo u rn a lism  a t the  L o ca l leve l
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In the longer term, be cause  o f the chang ing nature o f the m ed ia m arket 
consideration  shou ld  be g iven to the creation of a converged, m ed ia-specific , 
com petition regulator. A t p resen t O fcom  has com petition pow ers in relation 
to the se rv ice s  it licen ce s  but its pow ers are lim ited in relation to on line 
prov iders. If such  a body w ere  to be created w ith pow er to review  
com petition issu e s  in the m edia fie ld m ore genera lly  and, in particu lar, to take 
into accoun t p lurality considerations, th is cou ld  add re ss  som e  of the conce rns 
relating to the grow ing pow er of in term ed iaries such as sea rch  eng ines and 
new s aggregators.
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m e d i a  p o l i c y  p r o j e c t

A b o u t The L S E  Media Po licy Project aims to establish a
deliberative relationship between policy makers, civil 
society actors, media professionals and relevant media 
research. W e want policy makers to have timely access 
to the best policy-relevant research and better access to 
the views of civil society. W e also hope to engage the 
policy community with research on the policy making 
process itself.

Links Project blog: http://blogs.lse.ac.uk/mediapolicyproject/ 
Twitter: http://twitter.eom/#i/LSEmediapolicy 
Facebook: http://on.fb.me/dLN30v

C o ntac t M edia.policyproject@ lse.ac.uk 
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