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F R O M ;  P a u l W r ig h t
B roadcasting  and M ed ia  G ro u p
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D A T E : 21 N o v e m b e r  1 9 9 4

cc; L o r d A s t o r  
M r  P h illip s  
M r  E d w a rd s (o/r)

M s M a c L e a n  
M r  Stevens

Se cre ta ry  o f  State

P R E S S  S E L F - R E G U L A T I O N

I  u n d e rsta n d  that y o u  are seeing L o r d  W a k e h a m  at 6 .0 0 p m  o n  W e d n e sd a y  2 3  
N o v e m b e r, and that y o u  are h a v in g  a b r ie fin g  m e e tin g  w ith  officials o n  T u e sd a y , 2 2  
N o v e m b e r  (the day on w liic h  h is a p p o in tm e n t is due o ffic ia lly  to be a n n o u n c e d ).. 
I  a m  afi:aid that I w ill be in  Strasbourg o n  b o th  days, b u t I h o p e  that M r  E d w a rd s  a n d  
M r  Steven s w ill  be  able to attend the b r ie f in g  m eetin g.

2. F o r  the b rie fing  m eeting on  22 N o v e m b e r, I  attach a short paper w h ic h  sets o u t  
so m e o f  the self-regulatory im p ro ve m en ts w h ic h  y o u  m ig h t w ish  to suggest to L o r d  
W a k e h a m  fo r consideration b y  the Press C o m p la in ts  C o m m iss io n  and the n ew spap er  
ind u stry. I  should  say that the list o f  im p ro ve m e n ts  reco m m e n d e d  in  the draft W l i i t c  
P a p e r  (listed  in  paragraph 2 o f  the attached paper) is the p ro d u ct o f  M in iste ria l 
d is c u s s io n  o ve r a lo n g  p e rio d  and is, to  som e extent, a co m p ro m ise . T h u s , fo r  
e x a m p le , the h o tlin e  and the in co rp o ra tio n  o f  the p riv a cy  tort in to  the in d u stry ’s 
C o d e  w e re  ve ry  m u ch  the ideas o f  the L o r d  C h a n c e llo r, the in d e p e n d e n ce  o f  the  
P r iv a c y  C o m m is s io n e r  and co m p e n satio n  the co n cern s o f  y o u r  predecessor.

3. B u t  w e  are not co n v in ce d  that, eve n  i f  the in d u stry  im p lem e n te d  all fo u r  
W h it e  P ap e r reco m m end atio n s -  an d  w e k n o w  they are stro n gly  opposed to  
co m p e n sa tio n  and sceptical about the "h o tline" -  this w o u ld  m ake the P C C  fuU y  
effective . W e  co nsid er that its a b id in g  w eaknesses are:
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i. the  fact that m an y people  do n o t co m p la in  to it  (because th e y  do not  
k n o w  o fits  existence, because they th in k  it is in e ffe ctive  or, in  p riv a c y  
cases, because they fear the fu rth e r p u b lic ity  w h ic h  P C C  in v o lv e m e n t  
w o u ld  b rin g );

i i .  its la c k  o f  p e rce iv e d  in d e p e n d e n ce  fro m  the in d u stry ;

h i. its rather va gu e  and w e ak C o d e ;  

iv . ------ its so m ew h at p erfu n cto ry  pro ced ures;

V. its la c k  o f  real sanctions.

4. S o m e  o f  these w eaknesses cann o t b e  la id  at the d o o r o f  the P C C  itself. F o r  
exam ple, they cannot be blam ed i f  v ictim s o f  in tru s io n  do n o t w a n t to co m p la in , n o r  
can they be  h e ld  responsible, as a vo lu n ta ry  b o d y , fo r  la c k  o f  real sanctions. B u t  w e  
do t l i in k  that there is som e ro o m  fo r m an o e u vre  o n  the issues o f  in d e p e n d e n ce, the  
co n te n ts  o f  the C o d e , procedures and  p u b lic ity . F u rth e m io re , the a p p o in tm e n t o f  
L o r d  W a k e h a m  gives us a valuable w in d o w  o f  o p p o rtu n ity  fo r  m a k in g  fiirth er  
suggestio n s to the ind u stry.

In  su m m ary , the im p ro vem en ts w h ic h  m ig h t b e  suggested are:

A p p o in tm e n ts

i. m o re  in d e p e n d e n ce  fo r the P r iv a c y  C o m m is s io n e r

P ro ce d u re s

ii.  the "hotline"
i i i .  th ird  party com plaints
iv .  general enquiries
V. oral hearings
v i.  m o re  th o ro u gh  investigations

C o n te n t  o f  the C o d e

V ll.

V lll.

am endm ents to g ive  better p ro te ctio n  fo r the in d iv id u a l, in c lu d in g  
elaboration in  detail o f  som e o f  its va g u e r requirem ents  
in co rp o ra tio n  o f  elem ents o f  tort in to  C o d e
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Sanctions

ix. incorporation o f  Code into newspapermen's contracts
X .  compensation

Publicity

xi. Any steps which bring the PCC to a wider public.

6. These are in no order o f importance, and there may be other self-regulatory 
improvements which could be suggested. Subject to the conclusions o f  the briefing 
meeting on 22 November, we will prepare briefing for your meeting with Lord 
Wakeham next day, which will set out the improvements you wish to suggest, and 
our arguments for them and (if known) any PCC/industiy reasons against them.

C P (^

L P  W R IG H T

(NOV\PR£SSREG3RF_
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P R E S S  S E L F -R E G U L A T IO N

The Government has publicly urged the newspaper industry to make the selt- 
regulatory improvements listed in paragraph 5.30 o f  Sir David Calcutt's R eview  o f  
Press Self-Regulation (first column in the attached Annex). Some o f  these 
recommendations were repeated by the National Heritage Committee (second 
column in the Annex), and thus imphcitly have the Government's support, but the 
Government has not commented on other Heritage Committee recommendations 
for self-regulatory improvements.

Im p ro v e m e n ts  re c o m m e n d e d  in  d ra f t  W h ite  P a p e r.

2. The draft White Paper makes four recommendations for better self-regulation, 
adoption o f which by the industry would make the Govemrhent less likely to support 
or implement legislation providing for intmsion offences or a tort. These 
Government recommendations are:

i. a more independent mechanism for appointing the Privacy 
Commissioner (paragraph 2.27; Calcutt recommended a more 
independent means o f  appointing the PCC)

ii. installation o f a "hodine" by which the PCC or the Privacy 
Commissioner might warn editors thought likely to breach the Code 
(paragraph 2.29; also recommended by Calcutt and the Heritage 
Committee)

iii. financial compensation for those whose privacy has been invaded 
(paragraph 2.30; the Heritage Committee recommended compensation 
and fines) and

iv. incorporation o f the main elements o f the privacy tort into the Code 
(paragraph 3.46).

O th e r  p o ss ib le  s e lf - re g u la to ry  im p ro v e m e n ts

3. There is also a strong case for giving further consideration to self-regulatory 
improvements, recommended by Calcutt or the Select Cominittee, which the 
industry has not implemented, and for looking at other improvements which have 
suggested themselves to ofiicials dealing with Ministers' cases. The more important 
recommendations are discussed below.
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Content o f Code

4. Calcutt noted significant ways in wliicli the industry Code o f Practice fell short 
o f what had been recommended by the Privacy Coimnittee in 1990 (paragraphs 3.48 
-  3.62 ofliis report). Among these are provisions relating to the right o f  reply, pubfic 
interest defences, privacy, misrepresentation, trespass, intrusion into grief or shock, 
identification o f  innocent fiiends and relatives, and victims o f  crime, publication of 
criiTiinal convictions and stories about the recently dead, and the interviewing and 
photographing o f children. Calcutt concluded that iri every case the effect has been 
to weaken the protection wliich the Privacy Committee's proposed code would have 
given to individuals, and to do it in a way that does not hold the balance fairly. It is 
true that the industry has made some improvements to the code -  on the use o f  
bugging devices and long-range cameras, on jigsaw identification and on editors' 
personal responsibifity for unjustifiable harassment by their journalists - but Calcutt's 
criticism o f the Code retains its force.

5. In addition, officials have noted weaknesses which stem from the vagueness o f  
the Code. The preamble to the Code requires the press to maintain the highest 
professional and ethical standards, and says that the Code applies in the spirit as well 
as in the letter, but a recent PCC adjudication found no breach by a newspaper which 
published topless photographs o f a young woman, Sarah Parkinson, who had just 
been murdered. The PCC said that this was a matter o f  taste and decency which was 
outside their remit. This may well have been an untypical and perverse adjudication, 
but it suggests that the PCC are ignoring the preamble and sticking to the letter o f  
the code. They might be asked to spell out, in their code, the implications o f  the 
liighest professional and ethical standards for taste and decency (and aU other matters). 
(Adjudications on taste and decency are part o f the statutory remit o f the Broadcasting 
Standards Council.)

6. The industry might also be asked to particularise the requirement in Article 10 
that, in cases involving personal grief and shock, enquiries should be made with  
sympathy and discretion, a stipulation which, according to Ministerial 
correspondence, is firequently honoured in the breach. In the case o f Andrew NickeU, 
whose daughter was murdered on Wimbledon Common, the press seems to have 
subjected him and his neighbours to unacceptable intrusion, and the PCC seems to 
have been very dilatory in warning newspapers not to publish photographs o f Mr 
Nickell's grandson who had witnessed the murder.

7. Officials have also noted complaints that the press gives addresses o f  those 
involved in a story, even when their involvement is peripheral and the address is 
completely irrelevant. The Code already requires newspapers to avoid publishing 
sensitive personal matters (comprising race, colour, religion, sex or sexual orientation)
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unless these are directly relevant to the story. There is a case for adding names and 
addresses, and perhaps other personal data, to this list.

Procedures

8. Calcutt and the Heritage Committee recommended that the PCC should be 
prepared to take tliird party complaints, and to conduct general enquiries without any 
complaint. Tlie PCC says that it is not prevented from taking third party complaints, 
andmh^it do sO'with the^orisent^nd co-^p^ation o f  tho^^lifecflyTffec^ 
practice it does not. N or does it carry out general enquiries. Calcutt also 
recommended oral hearings. The PCC says that its rules o f  procedure allow for oral 
hearings "where appropriate", but we are not aware that any such hearing has taken 
place.

9. Officials have noted a Ministers' case in wliich a complaint o f flagrant intrusion
into a hospital ward was found inadmissible when the editor o f the Cambridge 
Evening N ew s told the PCC that his reporters would never do such a thing. In 
another case, the PCC did not uphold a complaint from a widow whose husband's 
death had been broken to her by a reporter from the Nottingham Evening Post, on 
the grounds that there was no evidence that the reporter worked for the paper, and 
that the editor had questioned his reporters "and none had made the call". In these 
cases, investigation by the PCC seems to be very perfunctory^ and to rely on an 
equally casual enquiry by the editor. There is a case for a more vigorous pursuit by 
the PCC, perhaps even involving cross-questioning. .

Newspapennen's contracts

10. The Heritage Committee recommended that editors, journalists and freelancers 
should have compliance with the Code written into their contracts. The PCC have 
accepted this in principle, and have agreed a timetable for inclusion o f compliance 
with the Code in editors' contracts. It would be valuable to know what is proposed 
for journalists and freelancers.

Publicity

11. Often those who complain about press abuses do not make a formal complaint 
to the PCC, not because they do not know o f it, but because they think it is 
ineffective. The PCC, in turn, will say that they cannot be expected to deal with 
alleged abuses without a complaint. This creates a vicious spiral which might be partly 
counteracted by the PCC giving itself more publicity. It would be valuable to know  
what steps the PCC proposes to take in this regard.
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ANNEX

NEWSPAPER INDUSTRY RESPONSE TO THE CALCUTT AND NATIONAL 
HERITAGE SELECT COMMITTEE (NHSC)

CALCUTT NHSC PRESSBOF/PCC

Appointment to the 
PCC...  ...... ....

G overnm en t and industry 
to  choose an independent 
person to  appoint an 
A ppoin tm ents . 
Com m ission; that person 
to  appo in t an independent 
A ppoin tm ents 
Com m ission; the 
A ppoin tm ents 
C om m ission in turn  to 
appo in t the P C C .

A ppoin tm ent by 
representatives o f  the 
industry.

T w o  out o f  the  three 
C alcutt points rejected. 
A ppointm ents 
Com m ission increased to 
ensure lay (non-press) 
m ajority  and Com m ission 
now  has lay m ajority.

Freedom o f the Press

P C C  to  have no  function 
positively to  prom ote 
press freedom .

N ew  Press Com m ission to  
be charged w ith 
upholding press freedom .

R ejec ted  Calcutt, 
accepted N H S C .

Drafting o f Code

C o d e  o f  practice to  be 
d raw n up by the P C C  
itse lf

R ejected , b u t P C C  to 
discuss differences w ith  
industry and has now  
ratified code.

Content o f Code

N eed s to  be am ended to 
reflect proposals in Privacy 
C o n u n itte e  report. In 
particu lar, needs to  spell 
o u r  justifiable "public 
in terest".

R ecognition  in the code 
o f  an individual's 
fundam ental right to 
privacy; delete references 
to  "anti-social" conduct; 
neither victims o f  sexual 
offences nor their relatives

C alcutt partially accepted. 
Changes covering the use 
o f  "bugging" devices and 
long-range cameras; 
"jigsaw" identification 
m ade; new  consoHdated 
definition o f  pubhe
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to  be identified; no 
"jigsaw" identifications.

interest; emphasis on 
editorial responsibility fo r 
harassment.

»Hotline» fPCC 
intercedes with 
newspaper

T o  be introduced. T o  be introduced. R ejected . A greed to 
im plem ent "helpline" 
(putting com plainant in  
touch  w ith  newspaper 
instead).

Third Party 
Complaints

T he P C C  should receive 
tliird  party  complaints 
m ore widely.

T he  new  Press 
Conunission should 
receive and examine tliird 
party  complaints.

R ejected . Claims that 
P C C  already take some 
tliird  party complaints, bu t 
will no t do so w ithout 
consent and co-operation 
o f  those directly affected.

Oral Hearings

T he P C C  should be m ore 
read to  hold  oral hearings.

R ejected . P C C  already 
allows fo r oral hearings 
"w here appropriate".

General Enquiries

P C C  to initiate enquiries 
w here pruna fecie breach 
o f  code bu t no  com plaint 
m ade.

T he  Press Conunission 
should initiate enquiries 
in to  issues o f  general 
public concern or in to  
specific incidents.

Silent.

Role o f Pressbof

T o  be lim ited  to  provision 
o f  finance for 
Com m ission.

R ejected , bu t Pressbof 
role reduced.
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Employment Contracts

Editor's contracts should 
require them  to enforce 
the C ode o f  Practice; 
compliance w ith  code to 
be m ade a part o f  every 
journalist's contract; 
freelancers also to  comply.

Accept in  principle. H ave 
agreed tim etable fo r 
appHcation to  editor's 
contracts.

Readers 
Rep res entatives

Newspapers should 
consider appointing an 
independent readers' 
representative i f  they  have 
n o t already done so.

Accept in  principle th e  
need to  encourage this 
trend.

Publicity

Details including address 
and telephone nu m b er o f  
the Press Conunission to  
be published in 
newspapers at regular 
intervals.

Already im plem ented.

Regional Offices

T he Press Conm iission 
should set up offices in 
W ales and Scotland and 
other areas w here 
appropriate.

Silent.

Research and 
Monitoring

T he Press Conunission 
should research 
periodically in to  pubHc 
attitudes towards the 
Press, the effectiveness o f 
the revised C ode o f  
Practice; it should also 
m onitor the Press.

Silent.
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Corrections and 
Apologies

W liere factual errors or 
breaches o f  the C ode have 
occurred, the Conunission 
should be  able to  order 
the publication w ith  due 
prom inence and o f  a 
correction and appropriate 
apology.

Claims that P C C  already 
gives guidance on 
prom inence.

Compensation and 
Fines

N ew  Press Com m ission to  
be able to  impose fines 
and order compensation.

R ejected .

Identification o f  
Tournalists

AH journalists to  provide 
p ro o f  o f  identity and a 
copy o f  the C ode to  those 
they seek to interview  or 
photograph.

Accept in principle.

Translation o f the 
Code

(NOVNd̂SCSBJÛ

Translation o f  the C ode in 
o ther languages used by 
m ajor etlmic groups in  the 
U K .

A greed to  im plem ent.

Training o f journalists

Press Conm iission to  assist 
in  the training o f  
joum ahsts in the use o f  the 
C ode Practice.

A greed to  im plem ent.
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