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OFFICE OF FAIR TRADING
il

RESTRICTED - COMMERCIAL AND
MARKET SENSITIVE

The Rt. Hon Jeremy Hunt, MP
Secretary of State for Culture, Olympics,
Media and Sport

2-4 Cockspur Street

London

SW1Y 5DH

Your ref Direct line
Our ref Fax

Date 22 June 2011 Email

Dear Secretary of State

Advice from the Office of Fair Trading on undertakings in lieu offered by News
Corporation relating to the anticipated acquisition by News Corporation of
British Sky Broadcasting Group plc

1. | refer to your letter of 18 March 2011 following our report to you of 11
February 2011 (the February Report) and our advice to you of 1 March 2011
(the March Advice). :

2. In your letter, you asked us to review our advice on the practical and financial
viability of the undertakings in lieu (UIL) offered by News Corporation (News)
in light of the representations that you had received from certain respondents’
to the consultation on the UIL proposed by News on 1 March 2011 and
published for consultation on 3 March 2011 (the 1 March UIL). You asked us
to let you know whether, having considered these representations, it would be
appropriate for the 1 March UIL to be amended in any respect.

3. You also asked us to engage with News in relation to drafts of the carriage
agreement and brand licensing agreement® contemplated by the 1 March UIL

1
[X]
% Your letter in fact refers also to 'certain operational agreements which are referred to in the proposed
UlLs'. However, none of the operational agreements detailed in paragraph 5 of the UIL are required to
be approved prior to the Effective Date and hence have not been submitted by News for approval Offfice of Fair Trading
Fieetbank House

é\:}!&. A%\i'; 2-6 Salisbury Square
Y } London EC4Y 8JX
‘.'.},.\l. Switchboard: (020) 7211 8000
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with a view to advising you whether these agreements, once finalised, are
consistent with the 1 March UIL (as subsequently amended in the light of the
consultation) and the OFT's previous advice with regard to their practical and
financial viability.

4, Your letter asked that we continue to work closely with Ofcom in respect of the
above.
5. Since receiving your letter of 18 March, the OFT — alongside Ofcom — has

engaged with News extensively in relation to both the proposed UIL of 1
March and the draft carriage agreement and brand licensing agreement. This
process has led to a revised set of UIL submitted by News on 14 June 2011
(the Revised UIL), and revised forms of the carriage agreement submitted by
News on 15 June 2011 (the Revised Carriage Agreement) and brand licensing
agreement submitted by News on 16 June 2011 (the Revised Brand Licensing
Agreement), copies of which are attached as Annexes 3, 4 and 5 respectively
to this letter.

6. | note that your assessment of the Revised UIL will be in the context of their
ability to resolve media plurality concerns. The advice and recommendations
that | provide in this letter are based on the remit to the OFT originally set out
in your letter of 27 January 2011. The OFT is advising on whether the Revised
UIL are practically and financially viable and has considered if there are any
practical issues which could undermine the operation of the Revised UIL and
whether they would be effective over the medium and long term. To the extent
that the OFT has been concerned with 'effectiveness' of the Revised UIL, this
relates to their mechanical and operational effectiveness.

7. | set out first below advice in relation to the key changes that have been made
from the 1 March UIL to the Revised UIL in light of the Reviewed Responses. |
then discuss the Revised Carriage Agreement and Revised Brand Licensing
Agreement.

Advice in relation to the Revised UIL as a result of the Reviewed Responses
8. The OFT advised in its March Advice that 'the [1 March] UIL are likely to be

practically and financially viable in the short and medium term (that is, no more
than 10 years).' It also advised that ... it would be appropriate for you to test

for review by the OFT at this point. (Note: certain operational agreements do require the approval of
the Secretary of State prior to the Spin-off of Newco.)
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10.

1.

further the viability and robustness of the commitments offered during the
statutory public consultation process.'

The OFT has carefully assessed the Reviewed Responses with a view to
determining whether they cast doubt on the fundamental practical and
financial viability of the proposed UIL or whether they provide suggestions that
would improve the practical and financial viability of the proposed UIL. |

The Reviewed Responses do not, individually or collectively, provide reasons
for the OFT to change the fundamental tenor of its March Advice.

However, the Reviewed Responses do provide suggestions as to how the 1
March UIL could be improved so as to improve the practical and financial
viability of the proposed UIL. The OFT has discussed these improvements
with News, and News has been willing — ultimately — to accept all of the
amendments which the OFT regards as material and desirable. The most
significant of these amendments in terms of practical and financial viability are
that the Revised UIL provide that:

. the Articles of Association of Newco now be subject to approval by the
Secretary of State prior to the Effective Date; this change reflects the
importance of the Articles of Association of Newco in ensuring the
effectiveness of the proposed UIL and provides the Secretary of State
with a greater degree of comfort in this regard; the OFT has reviewed
draft Articles of Association of Newco provided by News on 10 May
2011 (attached as Annex 6 to this letter) and confirms that these are
consistent with the Revised UIL and the OFT's previous advice with
regard to their practical and financial viability;

. in effecting the spin-off of the Sky News business in accordance with its
obligations in paragraph 2.2 of the UIL, News shall not ‘take any action
that would prevent Newco being placed in an overall position of
editorial, governance, commercial and financial independence in which
it will continue to contribute to plurality as Sky News did prior to the
Transaction', this principle, amongst other things, provides guidance for
the Monitoring Trustee in relation to his / her monitoring of the spin-off
and his / her review of the operational agreements; and

. a Monitoring Trustee be appointed prior to the Closing Date to review

News' compliance with the Revised UIL; this provides a greater degree
of comfort that the provisions of the Revised UIL will be adhered to, and
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is designed to ensure that the main cost of monitoring of the Revised
UIL is borne by News.

12. A full list of the amendments made to the 1 March UIL so as to result in the

13,

14.

Revised UIL are detailed in Annex 1 to this letter, complete with reasons for
their inclusion.?

There were a number of other suggestions or comments in the Reviewed
Responses potentially related to the practical and financial viability of the 1
March UIL that the OFT has not elected to take forward with News. The
reasons for not taking forward those suggestions are variously that:

. the issue raised has already been covered in the OFT's February
Report or March Advice; or

. the OFT does not believe that the concern that a suggestion seeks to
remedy is in fact present or justified on the basis of its review; or

. the concern that a particular suggestion seeks to remedy has been
remedied by an alternative mechanism in the Revised UIL.

The OFT advises the Secretary of State that the Revised UIL are likely to be
practically and financially viable in the short and medium term (that is, no more
than 10 years).

The OFT also advises the Secretary of State that none of the amendments
made to the Revised UIL in light of the Reviewed Responses addresses the
essential structural limitation identified in the Report, that the UIL offered are
unlikely to be practically and financially viable over the long term.

Advice in relation to the Revised Carriage Agreement and Revised Brand
Licensing Agreement

16.

News provided first drafts of the carriage agreement and brand licensing
agreement to you on 21 March 2011, which were passed to the OFT for
review. The OFT understands that you have also taken advice from external
legal advisers on the draft carriage agreement and brand licensing agreement.

® A limited number of drafting changes relate to requests by News to amend the 1 March UIL. These
changes are not considered material and do not impact on the OFT's advice. In addition, a limited
number of changes relate to requests by DCMS and its external advisers to amend the 1 March UIL.
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17.  The OFT has reviewed and discussed the draft carriage agreement and brand
licensing agreement with News with a view to ensuring that the provisions of
the agreements are compliant with the letter and spirit of the Revised UIL, in
particular — from OFT's perspective — that the terms of the carriage agreement
and brand licensing agreement are such that Newco will be practically and
financially viable for the lifetime of the carriage agreement.

18.  The discussions with News have resulted in a number of changes to the initial
drafts of the carriage agreement and brand licensing agreement of 21 March
2011 such as to result in the Revised Carriage Agreement and Revised Brand
Licensing Agreement. The most significant of these amendments in terms of
practical and financial viability are that:

. the Revised Carriage Agreement will be a full-form agreement, and not
merely a 'heads of terms'; this should provide a greater degree of
comfort and is arguably required by paragraph 4.4 of the 1 March UIL
(and the Revised UIL); and

. the Revised Carriage Agreement provides for both Newco's revenue (in
relation to SD and HD subscriptions) and its costs (that are attributable
to News / Sky) to be CPI index-linked, subject to a stepped, symmetric
upper cap in both cases;* this provides an enhanced degree of financial
security for Newco than the drafts of 21 March 2011, as set out in more
detail in Annex 2.

19.  Inlight of the changes made, the OFT advises that the Revised Carriage
Agreement and Revised Brand Licensing Agreement are consistent with the
Revised UIL and the OFT's previous advice with regard to their practical and
financial viability.

Yours sincerely,

Clive Maxwell
Executive Director, OFT

cC

* The upper cap is reflected in the revision to paragraph 5.3(jii) of the Revised UIL.
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Colette Bowe, Chairman, Ofcom
Ed Richards, Chief Executive, Ofcom
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Annex 1 — Changes made from the 1 March UIL to the Revised UIL

Revised UIL Effect and rationale for
pr:fr:gerscp: Change from UIL of 1 March change
Amendment to require that in
effecting the spin-off of the Sky
News business in accordance with
paragraph 2.2 of the UIL, News .
shall not take any action that would To proyldg context for' the
revent Newco being placed in an Monitoring Trustee’s
2.1 P ) DeIng placec assessment of News' fulfilment
overall position of editorial, . . . .
. of its obligations in relation to
governance, commercial and the spin-off of Newco
financial independence in which it
will continue to contribute to
plurality as Sky News did prior to
the Transaction
News' amendment to provide
Amendment that shares in Newco News with the flexibility to
21 shall be distributed or otherwise ensure that the spin-off of
' issued or transferred to the Newco is conducted in a tax
shareholders of Sky efficient manner for the benefit
of both News / Sky and Newco
To allow News, for practical
Amendment to delete the word reasons, initially to form Newco
2.2(i) ‘public' from the requirement for as a private company to be
the formation of Newco registered as a public company
prior to spin-off
Requirement that the Articles of A;%%?;%C: tgfrflhe?/végljﬂgﬁﬁz fs
3.1 Association be in a form to be upfront approval, prior to
' approved by the Secretary of State '
prior to the Effective Date acceptance of UIL, by the
Secretary of State
New requirement that the meetings
of the board of Newco shall be
quorate in respect of the
3 1(ii) consideration of editorial or See Ofcom advice of 22 June

journalistic matters only if an
Independent Director with senior
editorial and/or journalistic
expertise is present

2011
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Revised UiL
paragraph
reference

Change from UIL of 1 March

Effect and rationale for
change

3.1(ix)(E)

New requirement that the meetings
of the corporate governance and
editorial committee shall be
quorate in respect of the
consideration of editorial or
journalistic matters only if an
Independent Director with senior
editorial and/or journalistic
expertise is present

See Ofcom advice of 22 June
2011

3.3

New requirement that News shall
not attempt to cause Newco to act
in breach of its Articles of
Association

Inserted to provide additional
comfort that News will not seek,
or attempt to seek, to cause
Newco to act in breach of its
Articles of Association (which
includes a commitment to abide
by the principles of editorial
independence and with the
Ofcom Broadcasting Code)

See also Ofcom advice of 22
June 2011

4.2

Extension of the non-solicitation
period to begin on the Closing
Date and end 24 months after the
date of spin-off

Extension on non-solicitation
provision to cover the period
between Closing Date and
spin-off

4.5(ii)

Amendment that the Carriage
Agreement shall be terminable
(apart from in the event of material
breach that has not been cured) in
the event that the Brand Licensing
Agreement expires or terminates
(rather than if Newco ceases to
provide output which is branded
"Sky News")

Clarification sought by DCMS

4.6

Change from 'an initial seven year
term, with an automatic renewal for
a further seven years'to 'a
fourteen year term'’

To simplify the drafting and
avoid any ambiguity about the
initial term of the Brand
Licensing Agreement
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Revised UIL o

paragraph ;-
reference’

 Change from UIL of 1 March

_Effect and rationale for -
: change

4.7(iii)

Insertion that the Brand Licensing
Agreement shall be terminable
(apart from in the event of a
material breach that has not been
cured and/or in the event of a
change in Control of Newco) in the
event that Newco ceases to
provide output which is branded

"Sky News"

Clarification sought by DCMS

4.8

Replacement of 'News' with
‘Newco'

Correction of a typographical
error in 1 March UIL

4.9

New obligation on News to
continue, through Sky, to cross
promote Sky News for the duration
of the Carriage Agreement

See Ofcom advice of 22 June
2011

5.1

Insertion of requirement that the
operational agreements referred to
in paragraph 5.1 be on terms that
are fair and reasonable

To provide context for the
Monitoring Trustee's
assessment of News' fulfilment
of its obligations in relation to
the terms of the operational
agreements

5.3((iii)

Insertion of a cap (of six per cent
plus 50 per cent of the incremental
increase in CPI between 6 per cent

and 10 per cent) on the rate at
which charges to Newco in relation
to the agreements at 5.1(iii), 5.1(iv)
and 5.1(v) may be annually
increased by CPI

Capping of the CP!l-related
charges payable by Newco to
News provides an enhanced
degree of financial security for
Newco than having costs
uncapped

5.3

Insertion of audit rights for Newco
in relation to usage levels, savings
or cost increases

The provision of audit rights for
Newco with respect to the
operational agreements
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barsgmen | Change from UIL of 1 March |  Effect and rationale for
reference - - - change
Insertion of dispute resolution
Extension of the dispute resolution | principles in relation to the key
mechanism in paragraph 4.8 to operational agreements (that is,
cover the lease agreement in those requiring prior approval
5.4 paragraph 5.1(ii) and the by the Secretary of State)
agreements in relation to services analogous to those already
described at paragraphs 5.1(iv)(A), provided for in the Carriage
5.1(iv)(B) and 5.1(iv)(C) Agreement and Brand
Licensing Agreement
Monitoring Trustee will help
ensure that News is complying
Insertion of clauses regarding the with its obligations under the
5-10 appointment, functioning, UIL and will provide advice to
remuneration and reporting of a the Secretary of State in
Monitoring Trustee relation to his review of the key
operational agreements
requiring his prior approval
Clarification that the Sky News Clarification that the Sky News
13.1(i) business refers to the business as | Business means the business
at the Closing Date assessed at the Closing Date
Extension of the interim obligation | 1 iseation provides additional
regarding maintenance and . )
: comfort in relation to the
13.1(iii) preservation of the Sky News maintenance and preservation
business to cover its facilities and prese
; of the Sky News business
goodwill
New interim obligation to
Insertion of an interim obligation ensure that News will not
requiring that News shall not attempt to influence Sky News
13.1(iv) attempt to influence the editorial | in editorial matters whilst News
' decisions of the Sky News is preparing to spin-off Sky
business prior to the completion of News
spin-off See also Ofcom advice of 22
June 2011
Insertion of information obligation Information obligat ision
13.2 on News in relation to monitoring nformation obligation provisio

of compliance with the UIL

on News

10
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Revised UIL

paragraph
reference

' Change from UIL of 1 March

‘Effect and rationale for
change

Definition of
Material
Transaction

Clarification that any renewal of or
material amendment to the lease
agreement described in paragraph
5.1(ii) or the agreement(s) in
relation to services described at
paragraph 5.1(iv)(A), 5.1(iv)(B) and
5.1(iv)(C) would be deemed to be
a material transaction

Extension of the definition of
Material Transaction to cover
the key operational agreements
(that is, those requiring prior
approval by the Secretary of
State)

Definition of
Monitoring
Trustee and
Monitoring
Trustee
Functions
Definition of
Working Day

Insertion of new definitions relating
to the Monitoring Trustee (see
above)

Required for the operation of
the provisions relating to the
Monitoring Trustee

Insertion of a definition of Working
Day

Required for time periods in
relation to the appointment of a
Monitoring Trustee

11
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Annex 2 — Financial analysis of Newco in the light of

the Revised Carriage Agreement and Revised Brand Licensing Agreement

Following receipt of the draft carriage agreement and brand licensing
agreement from News, the OFT has been able to review the financial position
of Newco in greater detail than it was able to do in the February Report and
the March Advice. The OFT has been able to address some concerns that it
initially identified on receipt of the draft carriage agreement and brand
licensing agreement from News, notably:

the effect of higher inflation on Newco's financial viability; and

indexing of costs relating to services provided by Sky to Newco.

The OFT summarises below the changes that have been made since the
February Report, which should be considered alongside that analysis (and in

particular the 'Analysis of Revenue and Cost Projections’ set out in the
Annexe). '

. Carriage agreement payments

3.

The original proposal made by News, as commented upon in the February
Report, envisaged payments to Newco per subscriber per month (pspm)
related to total Sky subscribers (index linked); plus an additional payment for
HD subscribers (increasing at two per cent fixed per annum) and a fixed HD
exclusivity premium.

Those original proposals have since been slightly modified, such that the
pspm payments have been uplifted to meet in full some additional costs that
were identified. Indexation of the payments is now based on full indexation for
each element up to six per cent growth in CPl and 50 per cent compensation
for inflation between six per cent and 10 per cent (the ceiling).

Costs and indexation of costs

Following review of the draft carriage agreement and brand licensing
agreement from News, a limited number of additional technical costs were
identified that relate to Newco and a more accurate estimate of equipment and
fixed assets to be transferred was carried out, impacting on depreciation
charges. The relevant tax rate was also reassessed. These effects are

12
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included in the latest projections and the pspm payments were adjusted, as
commented above. :

To provide some symmetry between Newco's costs and revenue payments
under the carriage agreement, the same formula for price indexation has been
applied to Sky-related costs in the Revised Carriage Agreement. This would
ensure that such core costs would be covered by the revenue stream. This
has been reflected in paragraph 5.3(iii) of the Revised UIL relating to the
permitted cost increases for the agreements listed at paragraphs 5. 1(iii),
5.1(iv) and 5.1(v) of the Revised UIL.

[¥<]To provide a similar symmetry to the indexation for revenue, an index-
related element of the calculation also uses the same formula for price
indexation as for subscription payments.

Overall, by way of summary, the changes to the additional technical costs and
reassessed tax costs referred to above have been fully compensated for in the
Revised Carriage Agreement by an increase in the subscription payments. A
similar basis for inflation has now been used for Sky-related costs, for [3<] and
for subscription payments.

Sensitivity of the latest projections

9.

10.

1.

12.

A comparison has been made for profit and cash flow under different inflation
assumptions, comparing the projection used for the February Report with the
proposal under the Revised Carriage Agreement. Under the base case
assumptions, with annual CPI at three per cent, six per cent, eight per cent
and 10 per cent, both profit and cash flow are higher under the Revised
Carriage Agreement than under the proposals modelled for the February
Report. The improvement in these scenarios relative to the projection used for
the February Report is more marked for the higher inflation situations than for
the lower inflation situations.

To check Newco's sensitivity to risk of unfavourable events, [3<].

This scenario was also explored under higher inflation assumptions, while
making an adjustment for advertising revenues. [¥<].

The latest proposals in the Revised Carriage Agreement appear to be more
resilient to the effects of inflation, up to CPl inflation of 10 per cent, than the
original proposals.

13
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Assessment

13.  As the OFT previously assessed, while it is possible to imagine a combination

of unfavourable events that could cause the financial viability of Newco to be

- threatened, this is not considered to be very likely. The assumptions made in
the projections for Newco continue to appear to be reasonable and there is
some flexibility to handle unforeseen problems. The benefit of the assured
income from the Revised Carriage Agreement strengthens the financial
position of Newco and while this agreement operates, and based on the
evidence seen, the OFT continues to have no reason to expect that Newco
would not be financially viable.

14
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Annex 3 — The Revised UIL submitted by News on 14 June 2011

15
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Annex 4 —
The Revised Carriage Agreement submitted by News on 15 June 2011

16
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Annex 5 —
The Revised Brand Licensing Agreement submitted by News on 16 June 2011

17
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Annex 6 —
Articles of Association of Newco submitted by News on 10 May 2011

18
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CONFIDENTIAL Ofcom

22 June 2011

The Rt. Hon Jeremy Hunt, MP Colette Bowe
Secretary of State for Culture, Olympics, Media and Sport Ed Richards
2-4 Cockspur Street Chief Executive
London

SW1Y 5DH

Der J Eren

News Corporation / BSkyB proposed merger: further advice on proposed
undertakings in lieu

We are writing in response to your letter of 18 March 2011 following on from our report of 31
December 2010 and our previous letters of advice to you of 11 February and 1 March 2011.

You requested Ofcom to advise you on the extent to which proposed undertakings in lieu of a
reference to the Competition Commission (*UILs") address the potential impact on plurality
identified in our 31 December report’ as arising from the proposed acquisition by News
Corporation of the shares in Sky it does not already own.

Background

In the light of our 31 December 2010 report, you announced that you intended to refer the
merger to the Competition Commission, subject to considering UlLs offered by News
Corporation.

We advised on an initial draft of the proposed UlLs on 11 February 2011 and then on a
revised version on 1 March 2011. We advised that the revised version would, with reference
to the points set out in our letter, address the plurality concerns identified in our report of 31
December 2010.

You held a public consultation seeking views on those revised UILs. In your letter of 18
March 2011, you asked us to review our earlier advice in the light of some of the
representations you had received in response to the consultation. In view of those
representations, we have agreed with News Corporation a number of changes to the
proposed UlLs dated 14 June 2011, attached.

' A non-confidential version of this is publicly available at:
http://www.culture.gov.uk/images/publications/OfcomPITReport NewsCorp-BSkyB 31DEC2010.pdf.

Riverside House Telephone
2a Southwark Bridge Road Facsimile 4
London SET 9HA

www.ofcom.org.uk
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You also asked us to engage with News Corporation as necessary in relation to the drafts of
the carriage and brand licence agreements contemplated by the proposed UlLs of 1 March,
with a view to advising you whether these agreements, once finalised, were consistent with
the UlLs as they have now been amended and Ofcom'’s previous advice with regard to media
plurality

In parallel, the OFT has similarly been reviewing its advice to you on the practicality and
financial viability of the UlLs including the carriage and brand licence agreements and we
have seen a copy of its advice to you. We are aware that you have taken independent legal
advice on the terms of the draft carriage and brand licence agreements.

For the reasons set out below and in our previous letters, our advice is that the revised
proposed undertakings would address the plurality concerns identified in our report of 31
December 2010.

Consultation responses

1. We have reviewed all of the submissions received from your officials®>. Overall, we do not
consider that the points raised in the submissions require us to change our previous
advice. The consultation responses provided a number of comments on the proposed
UlLs. We address these below.

Changes in the UlLs

2. Inthe light of the consultation responses, we have agreed with News Corporation a
number of amendments to the UILs.

3. The proposed UlLs require News Corporation to establish Newco with Articles of
Association which provide that Newco's Sky News, TV and any closely related services
will abide by the principle of editorial independence and integrity in news reporting. News
Corporation now offers an additional undertaking not to attempt to cause Newco to act in
breach of its Articles of Association (UIL 3.3).

4. The proposed UiLs require News Corporation to establish Newco with Articles of
Association which require it to have an independent director with senior editorial and/or
journalistic experience. News Corporation now offers an additional undertaking that the
Articles will provide that when considering editorial or journalistic matters, meetings of
each of the Board and the corporate governance and editorial committee are only

2 BECTU, BT, [¥<],Virgin Media, Slaughter and May (representing an alliance of media groups), DLA
Piper (representing Avaaz), DMOL, Jewish Funds for Justice, Media Matters for America, National
Union of Journalists, {$<], Patricia Holland, [3<], TUC, UK Coalition for Cultural Diversity and the
Campaign for Press and Broadcasting Freedom.

20f8
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considered quorate if an independent Board member with senior editorial and/or
journalistic experience is present (UIL 3.1 (iii)(C) and (ix)(E)).

5. Consultation responses expressed concerns about the level of protection for Sky News
from editorial influence by News Corporation in the interim period between News
Corporation’s acquisition of shares in Sky and the spin off of Newco. A number of
additions to the UlLs have been included in the light of these comments:

e The UlLs now provide for a monitoring trustee to be appointed, to monitor News
Corporation’s compliance with the undertakings during this interim period (UIL
sections 6 to 10).

e An additional undertaking requires that in effecting the spin off of Newco, News
Corporation will take no action that would prevent Newco being placed in an
overall position of editorial, governance, commercial and financial independence
in which it will continue to contribute to plurality as Sky News did before the
transaction (UIL 2.1).

e An additional undertaking requires that the arm’s length terms of the operational
agreements to be entered into between News Corporation and Newco be fair and
reasonable (UIL 5.1).

¢ An additional undertaking requires News Corporation not to attempt to influence
the editorial decisions of the Sky News business prior to spin off (UIL 13.1(iv)).

6. Today, Sky News benefits from cross promotion and marketing of its services on other
Sky channels. News Corporation has agreed to include a commitment in the UlLs to
provide continued cross promotion of the Sky News service for as long as Newco and
Sky are party to the carriage agreement to a level and in a manner comparable with such
cross-promotion for the period of 12 months prior to the date of your acceptance of the
UlLs (UIL 4.9).

7. Consultation responses identified a risk that News Corporation might establish Newco
with Articles of Association which limited its ability to operate (e.g. to borrow) such that it
would not be sufficiently independent to contribute to plurality. The proposed UILs now
provide for the Secretary of State to approve the Articles prior to acceptance (UIL 3.1(ii)).

8. We can also confirm that we are satisfied that the draft Articles of Association provided to
us on 10 May 2011 (attached) are consistent with the UlLs and our previous advice.

Duration

9. Some consultation respondents considered that the UlLs were insufficient in that both the
duration of the carriage agreement and the prohibition on acquisition by News
Corporation of further shares in Newco last for 10 years. In particular, the argument was
made that plurality may decline over the next 10 years and that as a matter of principle

30f8
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UlLs relating to a proposed merger should not be accepted in circumstances where they
do not remove permanently the risk the merger poses to plurality.

As we have previously advised, we agree that the proposed UlLs are not a permanent
solution and that their effectiveness may start to diminish in the run up to the end of the
10 year period. We consider that a carriage agreement of a 10-year term in the context of
industry dynamics in this sector is long term. This is because we consider there is likely
to be significant evolution of the market and consumers’ use of news and current affairs
over the next decade. As a result, the situation with regard to plurality may be
significantly different in 10 years time.

. As set out above, at the end of the 10 year period, the prohibition on acquisition and the

carriage agreement come to an end. If News Corporation wished to acquire the
remainder of the shares in Newco after the end of the 10 year period, a media public
interest test may be triggered if the threshold criteria in the Enterprise Act 2002 are met.

in order for the Secretary of State to have sufficient flexibility for dealing with plurality
issues we would, however, refer to our previous advice that the Government should
consider undertaking a wider review of the statutory framework to ensure plurality in the
public interest in the longer term. We believe that the current system is deficient in failing
to provide for intervention to be considered where plurality concerns arise in the absence
of a relevant corporate transaction involving media enterprises, for example as a result of
organic growth.

Governance arrangements

13.

14.

15.

There were a number of further comments in the consultation responses, in the light of
which we did not consider it necessary to make further amendments to the UlLs. In
particular, while we have made the changes set out above in relation to monitoring of the
UlLs, we did not reflect every comment made in this area.

In addition, a number of consultation respondents raised concerns about the ongoing
relationship between News Corporation and Newco under the proposed UlLs. They noted
Newco would be dependent on News Corporation for a substantial proportion of its
revenues. It was argued that Newco's independent shareholders and directors may
perceive it to be in Newco's best interests to fall in with News Corporation’s wishes and
that individuals may consider their own job security to be dependent on their conduct as
regards News Corporation. Some consultation respondents suggested changes to the
UlLs, for example, to reduce News Corporation’s voting rights.

We consider that the UlLs must be assessed against the fact that the plurality concerns
we identified arose out of a change in the degree of control News Corporation has over
Sky. We do not consider it necessary to establish Sky News in a position where News
Corporation has no relationship with it at all, because today News Corporation controls
37.19% of Sky. ‘

4 0f 8

MOD300010187



For Distribution to CPs

16. We consider that the proposed UlLs and associated contracts provide for Newco to be
able to take independent decisions for the long term. Key to this is the carriage
agreement, which in our view provides for sufficient certainty over Newco revenues and
overall profitability for 10 years.

17. The UlLs provide for structural separation of Newco from News Corporation and for the
formation of an independent Board. The Directors will have to abide by the principle of
editorial independence and integrity in news reporting required in the Articles of
Association. The Chairman of the Newco Board will be an independent director. The UllLs
provide for a corporate governance and editorial committee comprising a majority of
independent directors to oversee Newco’s compliance with the provisions relating to the
principle of editorial independence and integrity in news reporting. The committee will
consider any representations made by the Sky News Editor relating to compliance with
these provisions. Newco's annual report will include a statement on the committee’s
activities and oversight functions.

Perceptions of the credibility of past undertakings

18. A number of consultation respondents expressed the view, by reference to commitments
previously given by News Corporation or related persons in relation to The Times and the
Wall Street Journal, that the UlLs may be ineffective or that News Corporation may
breach them.

19. For the reasons set out in our advice, we consider that the terms of the Ulls address the
potential impact on media plurality we have identified. In this context we note in particular
that Newco will be a separate company, in which News Corporation controls only 37.19%
of the total votes. The Chairman of the Newco Board will be an independent director.
Newco will have a majority of independent shareholders and directors. We are not in a
position to take a view on the reasons for the effectiveness or otherwise of commitments
given in other circumstances.

Obligation to distribute required

20. Consultation responses expressed a concern that the UlLs do not specifically require
News Corporation to distribute Sky News. We do not believe it is necessary to place this
obligation on News Corporation.

21. Under the operational agreements identified in section 5.1(iv) of the UlLs, (play-out ,
uplink, satellite capacity, Digital Terrestrial Television (“DTT”) capacity, online distribution,
mobile distribution), Newco will be able to secure the transmission of its service via DTT,
satellite, mobile and internet. News Corporation has committed to providing Newco with
an Electronic Programme Guide listing on its satellite platform no worse than Sky News’
today (UlILs section 4.5(iv)). In addition, in the carriage agreement, Sky is under an
obligation to distribute any encrypted high definition version of the service (carriage
agreement section H.1), and unencrypted (standard or high definition) services will
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necessarily be available to all customers of the Sky platform as a free to air service. In
addition, we believe News Corporation will have a significant incentive to continue to
distribute the Sky News service in order to realise value from its carriage agreement with
Newco.

22. News Corporation has also committed within the UILs to use all reasonable endeavours
to procure that the carriage agreement between Sky and third parties (including Virgin
Media) for the distribution of Sky News on cable will be transferred to Newco (UIL 4.3 (i)).
How this commitment may be realised is a matter of commercial negotiation between the
relevant parties. In any event, we do not believe that such distribution is of critical
importance to the ongoing viability of Newco, or that the loss of distribution on cable
would have a significant effect on plurality given the availability of Sky News on satellite,
DTT, mobile and the internet.

Competlitiorr issues

23. Within the consultation, a number of wider concerns were raised by respondents relating
to News Corporation or Sky. These wider concerns generally related to potential
competition issues, either current or as a result of the transaction. The UlLs, and
associated agreements, are concerned only with addressing the potential impact on
media plurality identified in Ofcom’s report of 31 December 2010. We have not
considered any competition-related concerns within our engagement with News
Corporation, refinement of the UlLs or review of the carriage agreement or brand licence.

Review of the carriage agreement and brand licence in respect of our potential
plurality concerns

24. \We have reviewed and discussed the draft carriage agreement and brand licence with
News Corporation in relation to plurality. As set out above, the OFT in parallel considered
the draft agreements in relation to their advice on the practical and financial viability of
the UlLs. We understand that you have taken independent legal advice on the draft
agreements.

25. The versions of the draft carriage agreement and brand licence provided to us on 21
March 2011 were incomplete and did not reflect the UlLs in all respects. We believe the
revised drafts of the carriage agreement (dated 15 June 2011) and the brand licence
(dated 16 June 2011) are consistent with the proposed UILs as amended, and our
previous advice with regard to media plurality.

Opportunities for diversification by Newco

26. It is important to note that diversification, while desirable, is not in our view necessary to
ensure Newco continues to contribute to plurality as it did prior to the transaction. We
believe it is unlikely that any of the diversification opportunities below are likely to replace
the carriage agreement as Newco's main revenue source.

6of8
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27. However, we note that the carriage agreement and brand licence include provisions
which limit Newco’s ability to diversify in some respects. In particular:

o they create a right for Sky to take any new Sky News branded services made
available by Newco, without additional payment. We believe this to be a reasonable
position in the light of the terms and value of the carriage agreement being offered;
and

o they create a right for Sky to take any new service offered by Newco in future, on
terms which are no less favourable to Sky than those offered to any third party. We
understand News Corporation’s position to be that Newco’s ability to invest in new
products and services results from the carriage agreement. We believe this is a
reasonable position, but that News Corporation should be required to pay for such
access on terms no less favourable than those offered to third parties.

28. In this context we note News Corporation has identified the diversification opportunities
for Newco as including:

e non-Sky News branded news channels, programming blocks, apps or websites,
including national and local news services, using substantially new content;

o syndicated content on a non-packaged basis of raw content broadcast or distributed
by Sky News;

e aservice similar to the Channel 5 service to other third parties (e.g. ITV, Channel 4);
and

o syndication of Sky News branded content to other websites within agreed fair use
limitations.

29. Internationally, Newco would also have opportunities for diversification, including [5<]

Advice

For all the reasons set out above and in our previous letters of advice, we consider that the
revised proposed undertakings offered by News Corporation would address the plurality
concerns identified in our report of 31 December 2010.
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AnS evey |
Coletre Bowe Ed Richards
e Clive Maxwell, Executive Director, OFT
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Draft: 29 June 2011

ARTICLES OF ASSOCIATION
of
[NEWCO]
PUBLIC LIMITED COMPANY
(effective as from [@®])
PRELIMINARY
1. (1)  Inthese articles the following words bear the following meanings:

“the Acts” the Companies Acts (as defined in section 2 of the Companies Act
2006), in so far as they apply to the Company;

“Audit Committee” the audit committee of the Company referred to in
Article 141;

“these articles” the articles of association for the time being of the Company;

“Broadcasting Act 1990” the Broadcasting Act 1990 (as amended by the
Communications Act) including any supplementary legislation, Orders or
Statutory Instruments enacted pursuant thereto;

“Broadcasting Act 1996” the Broadcasting Act 1996 (as amended by the
Communications Act) including any supplementary legislation, Orders or
Statutory Instruments enacted pursuant thereto;

“Broadcasting Acts” the Broadcasting Act 1990 and the Broadcasting Act
1996;

“Chapter 11”7 Chapter 11 of the Listing Rules (Related party transactions:
Premium listing) (as varied or amended from time to time) or any such other
rules contained in the Listing Rules which relate to related party transactions
from time to time;

“clear days” in relation to the period of a notice, that period excluding the day
when the notice is given or deemed to be given and the day for which it is
given or on which it is to take effect;

“the Code” the UK Corporate Governance Code published by the Financial
Reporting Council (or any relevant successor body) (as amended from time to
time);

“Communications Act” the Communications Act 2003 including any
supplementary legislation, Orders or Statutory Instruments enacted pursuant
thereto;

“the Company” [Newco] plc;

“connected person” (i) in relation to a person, his spouse, civil partner, child
or remoter issue or the trustee of a family trust acting in that capacity and (ii)
in relation to a body corporate, any holding company of which it is a wholly
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owned subsidiary and any other wholly owned subsidiaries of that holding
company (including any wholly owned subsidiary of the body corporate);

“Daily Official List” the daily official list of the London Stock Exchange;

“director" a director of the Company, from time to time, including an
Independent Director;

“electronic address” any number or address used for the purposes of sending
or receiving notices, documents or information by electronic means;

“electronic form” has the same meaning as in the Companies Act 2006;
“electronic means” has the same meaning as in the Companies Act 2006;

“Excess Shares” the Specified Shares (or any interest therein) which are
required to be disposed of under a Mandated Disposal;

“executed” any mode of execution;

“financial institution” a recognised clearing house or a nominee of a
recognised clearing house or of a recognised investment exchange who is
designated within the meaning of section 778(2) of the Companies Act 2006;

“FSA” the Financial Services Authority;

“FSMA” the Financial Services and Markets Act 2000 (as amended from time
to time);

“Governance and Editorial Committee” the corporate governance and
editorial committee referred to in articles 137 to 140;

“Governance and Editorial Committee Matters” shall mean oversight of
the Company's compliance with articles 89 to 91;

“Group of Interconnected Bodies Corporate” has the same meaning
ascribed to it in section 129(2) of the Enterprise Act 2002; references to a
Group of Interconnected Bodies Corporate shall be to the Group of
Interconnected Bodies Corporate as constituted from time to time;

“Head of Sky News” the chief editor of Sky News from time to time;

“holder” in relation to shares, the member whose name is entered in the
register of members as the holder of the shares;

“Independent Director” a member of the Company's board of directors who:

(1) has not been an employee of the Company, News Corporation or any
member of the same Group of Interconnected Bodies Corporate as
News Corporation within the last five years;

(i)  does not have, and has not had within the three years preceding the
date of their first election to the Company's board of directors, a
material business relationship with the Company or News Corporation
either directly, or as a partner, shareholder, director or senior employee
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of a body that has such a relationship, other than to the extent that such
person has previously served as a director of Sky;

(iii))  has not received and does not receive additional remuneration from the
Company or News Corporation apart from a director's fee, does not
participate in the Company's or News Corporation's share option or
performance-related pay scheme, and is not a member of the
Company's or News Corporation's pension scheme;

(iv)  does not have close family ties with any of the Company's or News
Corporation's advisers, directors or senior employees;

(v) does not hold cross-directorships and does not have significant links
with other directors of the Company through involvement in other
companies or bodies;

(vi)  does not represent a significant shareholder of the Company or News
Corporation; and

(vii)  has not served on the Company's board of directors or the board of
directors of News Corporation within the nine years preceding the date
of their first election to the Company's board of directors;

“Independent IB” the investment bank appointed by the Company and
approved by a majority of the Independent Directors to advise the Company in
respect of its compliance with Chapter 11 to the extent applicable to the
Company;

“Licence” a licence to provide a television licensable content service, a digital
television programme service or any other service under the Broadcasting
Acts;

“Licence Holder” a person who has been:-

(1) granted a Licence by Ofcom which Licence (including any renewal or
extension thereof) has not been terminated or revoked; or

(ii) awarded, but not yet granted a Licence by Ofcom and such award has
not been revoked;

“Listing Rules” the Listing Rules of the FSA made under Part VI of FSMA
(as amended from time to time);

“London Stock Exchange” the London Stock Exchange plc;
“Main Principles” the Main Principles of the Code;

“Mandated Disposal” the sale or other transfer of Specified Shares (or any
interest therein) pursuant to article 43;

“Nominated Advisor” the Company's nominated advisor as required by the
AIM Rules for Companies published by the London Stock Exchange (as
amended from time to time);

0012561-0000352 CO:14044661.2 3
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“Ofcom” the Office of Communications established pursuant to section 1 of
the Office of Communications Act 2002 or such other successor body as may
be appointed from time to time to exercise all or any of the powers of such
body under the Broadcasting Acts and/or Communications Act;

“the Ofcom Broadcasting Code” the broadcasting code published by Ofcom
(as amended from time to time);

“Office” the registered office of the Company from time to time;
“Official List” the Official List maintained by the FSA;

“Operational Agreements” the carriage agreement, the brand licensing
agreement, the site support service agreement, the lease agreement and the
broadcast and technical services agreements, each dated ® 2011 and entered
into between the Company and Sky;

“Premium Listing” a listing where the issuer is required to comply with those
requirements in Listing Rule 6 (Additional requirements for premium listing
(commercial company)) (as amended from time to time) and the other
requirements in the Listing Rules that are expressed to apply to securities
admitted to the Official List with a premium listing;

“Relevant Interest” any interest (which either alone or when taken with any
other interest or interests) in shares in the Company (including any interest
attributed by the directors pursuant to the definition of "Relevant Investor”
below) as a result of which (a) the Company or any subsidiary would become
a disqualified person in relation to any Licence held by it (or awarded, but not
yet granted, to it) by virtue of Part II of Schedule 2 to the Broadcasting Act
1990, (b) there would be a breach of, or failure to comply with, any
requirements or conditions imposed by or under section 5 of the Broadcasting
Act 1990 and/or Schedule 14 of the Communications Act, in relation to any
Licence of the Company or any subsidiary to which those requirements apply,
by the Company or any subsidiary or any other person, (c) Ofcom may refuse
to grant or may revoke a Licence to the Company or any subsidiary under the
Broadcasting Acts or (d) the Company or any subsidiary would otherwise be
materially affected in relation to any Licence held by (or awarded, but not yet
granted, to) it;

“Relevant Investor” any person who, as a result of the transfer to him of any
shares, (a) has a Relevant Interest unless, in any such case, Ofcom has given
its consent in writing to the Company or any subsidiary to the existence or
continuance of the circumstance or circumstances which cause (or would have
caused if such consent had not been given) the person to be or to become a
Relevant Investor and (i) such consent has not been withdrawn and (ii) there
has not been any change in any circumstance which would be relevant to
Ofcom in considering whether to withdraw its consent or (b) is determined by
the directors, following consultation with Ofcom, to have an interest in shares
in the Company which may cause Ofcom to vary, revoke, determine or refuse
to award, grant, renew or extend a Licence to or of the Company or any
subsidiary. Without prejudice to the generality of the foregoing, for the
purpose of determining whether any person is a Relevant Investor as a result
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of the transfer to him of any shares, the directors may attribute to such person
and aggregate with the interests in issued shares of such person (a) any interest
which the Company may require a person to disclose pursuant to section 793
of the Companies Act 2006 (b) any shares which are, in the opinion of the
directors, the subject of an agreement or arrangement (whether legally
enforceable or not) whereby such shares are to be voted in accordance with
that person's instructions (whether. given by him directly or through any other
person) and (c) any interest of any associate of such person or any person
controlled by or connected with such person;

“seal” the common seal (if any) of the Company and an official seal (if any)
kept by the Company by virtue of section S0 of the Companies Act 2006 or
either of them as the case may require;

“secretary” the secretary of the Company or any other person appointed to
perform the duties of the secretary of the Company, including a joint, assistant
or deputy secretary;

“Sky” British Sky Broadcasting Group plc;

“Sky News” the business of news gathering and production, and creating and
offering (whether on a free to air or subscription basis) the broadcast news
channels branded “Sky News” and “Sky News HD” and related services under
the Sky News brand and/or news services provided to third parties, including
the wholesale provision of news input to third party media enterprises;

“Specified Shares” shares in the issued capital of the Company which have
been transferred to a member and which are comprised in the interest of a
Relevant Investor;

“Uncertificated Securities Regulations” the Uncertificated Securities
Regulations 2001; and

“undertaking” includes a body corporate or partnership or an unincorporated
association carrying on a trade or business with or without a view to profit
(and, in relation to an undertaking which is not a company, expressions in
these articles appropriate to companies shall be construed as references to the
corresponding persons, officers, documents or organs (as the case may be)
appropriate to undertakings of that description).

(2)  In these articles references to a share being in uncertificated form are
references to that share being an uncertificated unit of a security, and
references to a share being in certificated form are references to that share
being a certificated unit of a security, provided that any reference to a share in
uncertificated form applies only to a share of a class which is, for the time
being, a participating security, and only for so long as it remains a
participating security.

Save as aforesaid and unless the context otherwise requires, words or
expressions contained in these articles bear the same meanings as in the
Companies Act 2006 or the Uncertificated Securities Regulations (as the case
may be).

—~
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(C)) Except where otherwise expressly stated, a reference in these articles to any
primary or delegated legislation or legislative provision includes a reference to
any modification or re-enactment of it for the time being in force.

(5) In these articles, unless the context otherwise requires:
(a) words in the singular include the plural, and vice versa;
(b) words importing any gender include all genders; and

c a reference to a person includes a reference to a body corporate
: _ y corp
(wherever resident or domiciled) and to an unincorporated body of
persons.

(6) In these articles:

(@) references to writing include references to typewriting, printing,
lithography, photography and any other modes of representing or
reproducing words in a legible and non-transitory form, whether sent
or supplied in electronic form or made available on a website or
otherwise;

(b) references to “other” and “otherwise” shall not be construed ejusdem
generis where a wider construction is possible;

(©) references to a power are to a power of any kind, whether
administrative, discretionary or otherwise; and

(d) references to a committee of the directors are to a committee
established in accordance with these articles, whether or not comprised
wholly of directors.

7N The headings are inserted for convenience only and do not affect the
construction of these articles.

2. Neither the regulations contained in Table A in the Companies (Tables A to F)
Regulations 1985 nor the regulations contained in the Companies (Model Articles)
Regulations 2008 apply to the Company.

LIABILITY OF MEMBERS

3. The liability of the members of the Company is limited to the amount, if any, unpaid
on the shares held by them.

SHARE CAPITAL

4. Subject to the provisions of the Acts, and without prejudice to any rights attached to
any existing shares, any share may be issued with such rights or restrictions as the
Company may by ordinary resolution determine (or, if the Company has not so
derermined, as the directors may determine).

[

Subject to the provisions of the Acts, any share may be issued which is or is to be
liable to be redeemed at the option of the Company or the holder, and the directors
may determine the terms, conditions and manner of redemption of any such share.

0012561-0000352 CO:14044661.2 6

MOD300010197



For Distribution to CPs

6. The Company may exercise the powers of paying commissions or brokerage
conferred or permitted by the Acts. Subject to the provisions of the Acts, any such
commission may be satisfied by the payment of cash or by the allotment of fully or
partly paid shares or partly in one way and partly in the other and may be in respect of
a conditional or an absolute subscription.

7. Except as required by law, no person shall be recognised by the Company as holding
any share upon any trust. Except as otherwise provided by these articles or by law,
the Company shall not be bound by or recognise (even if having notice of it) any
equitable, contingent, future, partial or other claim or any interest in any share other
than the holder's absolute ownership of it and all the rights attaching to it.

8. Without prejudice to any powers which the Company or the directors may have to
issue, allot, dispose of, convert, or otherwise deal with or make arrangements in
relation to, shares and other securities in any form:

(a) the holding of shares in uncertificated form and the transfer of title to such
shares by means of a relevant system shall be permitted; and

(b) the Company may issue shares in uncertificated form and may convert shares
from certificated form to uncertificated form and vice versa.

If and to the extent that any provision of these articles is inconsistent with such
holding or transfer as is referred to in paragraph (a) of this article above or with any
provision of the Uncertificated Securities Regulations, it shall not apply to any share
in uncertificated form.

9. Notwithstanding anything else contained in these articles, where any class of shares
is, for the time being, a participating security, unless the directors otherwise
determine, shares of any such class held by the same holder or joint holder in
certificated form and uncertificated form shall be treated as separate holdings.

VARIATION OF RIGHTS

10. Subject to the provisions of the Acts, if at any time the capital of the Company is
divided into different classes of shares, the rights attached to any class may be varied,
either while the Company is a going concern or during or in contemplation of a
winding up:

(a) in such manner (if any) as may be provided by those rights; or

(b) in the absence of any such provision, with the consent of the holders of three-
quarters in nominal value of the issued shares of that class, (which consent
shall be given in writing) or with the sanction of a special resolution passed at
a separate meeting of the holders of the shares of that class,

but not otherwise. To every such separate meeting the provisions of these articles
relating to general meetings shall apply, except that a poll may be demanded by any
one holder of shares of the class whether present in person or by proxy and the
necessary quorum at any such meeting other than an adjourned meeting shall be at
least two persons together holding or representing by proxy at least one-third in
nominal value of the issued shares of the class in question and at an adjourned
meeting shall be one person holding shares of the class in question or his proxy.
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11.  Unless otherwise expressly provided by the rights attached to any class of shares,
those rights:

(a) shall be deemed to be varied by the reduction of the capital paid up on those
shares and by the issue of a further class of shares ranking in priority for
payment of a dividend or in respect of capital;

(b) shall otherwise be deemed not to be varied by the issue of further shares
ranking pari passu with or subsequent to the first-mentioned shares; and

(©) shall be deemed not to be varied by the purchase or redemption by the
Company of any of its own shares.

SHARE CERTIFICATES

12 () On becoming the holder of any share other than a share in uncertificated form,
every person (other than a financial institution in respect of whom the
Company is not required by law to complete and have ready a certificate) shall
be entitled, without payment, to have issued to him within two months after
allotment or lodgement of a transfer (unless the terms of issue of the shares
provide otherwise) one certificate for all the shares of each class held by him
(and, upon transferring a part of his holding of shares of any class, to a
certificate for the balance of that holding) or, upon payment for every
certificate after the first of such reasonable sum as the directors may
determine, to several certificates each for one or more of his shares.

(2) Every certificate shall be issued under the seal, or under such other form of
authentication as the directors may determine (which may include manual or
facsimile signatures by one or more directors), and shall specify the number,
class and distinguishing numbers (if any) of the shares to which it relates and
the amount or respective amounts paid up on them.

3) The Company shall not be bound to issue more than one certificate for shares
held jointly by several persons and delivery of a certificate to one joint holder
shall be sufficient delivery to all of them, and seniority shall be determined in
the manner described in article 77.

“) If a share certificate is damaged or defaced or said to be lost, stolen or
destroyed, it may be renewed on such terms (if any) as to evidence and
indemnity and payment of any exceptional expenses incurred by the Company
in investigating evidence as the directors may determine but otherwise free of
charge, and (in the case of damage or defacement) on delivery up of the old
certificate. ‘

LIEN

13,  The Company shall have a first and paramount lien on every share (not being a fully
paid share) for all amounts (whether presently payable or not) payable at a fixed time
or called in respect of that share. The directors may declare any share to be wholly or
in part exempt from the provisions of this article. The Company’s lien on a share shall
extend to all amounts (including dividends) payable in respect of it.
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14, The Company may sell, in such manner as the directors determine, any share on
which the Company has a lien if an amount in respect of which the lien exists is
presently payable and is not paid within 14 clear days after notice has been given to
the holder of the share, or the person entitled to it in consequence of the death or
bankruptcy of the holder or otherwise by operation of law, demanding payment and
stating that if the notice is not complied with the shares may be sold.

15. To give effect to the sale the directors may, in the case of a share in certificated form,
authorise some person to execute an instrument of transfer of the share sold to, or in
accordance with the directions of, the purchaser; and in the case of a share in
uncertificated form, the directors may, to enable the Company to deal with the share
in accordance with the provisions of this article, require the Operator of a relevant
system to convert the share into certificated form and after such conversion may
authorise any person to execute an instrument of transfer and/or take such other steps
(including the giving of directions to or on behalf of the holder, who shall be bound
by them) as they think fit to effect the transfer. The title of the transferee to the share
shall not be affected by any irregularity in or invalidity of the proceedings in reference
to the sale and the transferee shall not be bound to see to the application of the
purchase money.

16.  The net proceeds of the sale, after payment of the costs, shall be applied in payment of
so much of the amount for which the lien exists as is presently payable, and any
residue shall (upon surrender to the Company for cancellation of the certificate for the
share sold, in the case of a share in certificated form, and subject to a like lien for any
amount not presently payable as existed upon the share before the sale) be paid to the
person entitled to the share at the date of the sale,

CALLS ON SHARES, FORFEITURE AND SURRENDER

17. Subject to the terms of allotment, the directors may make calls upon the members in
respect of any amounts unpaid on their shares (whether in respect of nominal value or
premium) and each member shall (subject to receiving at least 14 clear days’ notice
specifying when and where payment is to be made) pay to the Company as required
by the notice the amount called on his shares. A call may be required to be paid by
instalments. A call may, before receipt by the Company of an amount due under it, be
revoked in whole or in part and payment of a call may be postponed in whole or part.
A person upon whom a call is made shall remain liable for calls made upon him
notwithstanding the subsequent transfer of the shares in respect of which the call was
made.

18. A call shall be deemed to have been made at the time when the resolution of the
directors authorising the call was passed.

19. The joint holders of a share shall be jointly and severally liable to pay all calls in
respect of it.

20. If a call or an instalment of a call remains unpaid in whole or in part after it has
become due and payable the person from whom it is due shall pay interest on the
amount unpaid, from the day it became due and payable until it is paid at the rate
fixed by the terms of allotment of the shares in question or in the notice of the call or,
if no rate is fixed, at the appropriate rate (as defined by the Acts) but the directors may
waive payment of the interest wholly or in part.
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21, An amount payable in respect of a share on allotment or at any fixed date, whether in
respect of nominal value or premium or as an instalment of a call, shall be deemed to
be a call and if it is not paid these articles shall apply as if that sum had become due
and payable by virtue of a call duly made and notified.

22, Subject to the terms of allotment, the directors may differentiate between the holders
in the amounts and times of payment of calls on their shares.

23.  The directors may receive from any member willing to advance it all or any part of
the amount unpaid on the shares held by him (beyond the sums actually called up) as
a payment in advance of calls, and such payment shall, to the extent of it, extinguish
the liability on the shares in respect of which it is advanced. The Company may pay
interest on the amount so received, or so much of it as exceeds the sums called up on
the shares in respect of which it has been received, at such rate (if any) as the member
and the directors agree.

24, If a call or an instalment of a call remains unpaid, in whole or in part, after it has
become due and payable, the directors may give to the person from whom it is due not
less than 14 clear days' notice requiring payment of the amount unpaid together with
any interest which may have accrued and any costs, charges and expenses incurred by
the Company by reason of such non-payment. The notice shall name the place where
payment is to be made and shall state that if the notice is not complied with the shares
in respect of which the call was made will be liable to be forfeited. If the notice is not
complied with, any shares in respect of which it was given may, before the payment
required by the notice has been made, be forfeited by a resolution of the directors and
the forfeiture shall include all dividends and other amounts payable in respect of the
forfeited shares and not paid before the forfeiture.

75, Subject to the provisions of the Acts, a forfeited share shall be deemed to belong to
the Company and may be sold, re-allotted or otherwise disposed of on such terms and
in such manner as the directors determine either to the person who was before the
forfeiture the holder or to any other person and, at any time before the disposition, the
forfeiture may be cancelled on such terms as the directors determine. Where for the
purposes of its disposal a forfeited share is to be transferred to any person, the
directors may, in the case of a share in certificated form, authorise someone to execute
an instrument of transfer and, in the case of a share in uncertificated form, the
directors may, to enable the Company to deal with the share in accordance with the
provisions of this article, require the Operator of a relevant system to convert the
share into certificated form and after such conversion may authorise any person to
execute an instrument of transfer and/or take such other steps (including the giving of
directions to or on behalf of the holder, who shall be bound by them) as they think fit
to effect the transfer of the share to that person. The Company may receive the
consideration given for the share on its disposal and register the transferee as the
holder of the share.

26. A person any of whose shares have been forfeited shall cease to be a member in
respect of them and shall surrender to the Company for cancellation the certificate for
the shares forfeited but shall remain liable to the Company for all amounts which at
the date of forfeiture were presently payable by him to the Company in respect of
those shares with interest at the rate at which interest was payable on those amounts
before the forfeiture or, if no interest was so payable, at the appropriate rate (as
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defined in the Acts) from the date of forfeiture until payment, but the directors may
waive payment wholly or in part or enforce payment without any allowance for the
value of the shares at the time of forfeiture or for any consideration received on their
disposal.

217. The board may accept the surrender of any share which it is in a position to forfeit
upon such terms and conditions as may be agreed and, subject to any such terms and
conditions, a surrendered share shall be treated as if it had been forfeited.

28. The forfeiture of a share shall involve the extinction at the time of forfeiture of all
interest in and all claims and demands against the Company in respect of the share
and all other rights and liabilities incidental to the share as between the person whose
share is forfeited and the Company, except only such of those rights and liabilities as
are by these articles expressly saved, or are by the Acts given or imposed in the case
of past members.

29. A statutory declaration by a director or the secretary that a share has been forfeited on
a specified date shall be conclusive evidence of the facts stated in it as against all
persons claiming to be entitled to the share and the declaration shall (subject to the
execution of an instrument of transfer if necessary, in the case of a share in
certificated torm) constitute a good title to the share and the person to whom the share
is disposed of shall not be bound to see to the application of the consideration, if any,
nor shall his title to the share be affected by any irregularity in or invalidity of the
proccedings relating to the forfeiture or disposal of the share.

TRANSFER OF SHARES

30.  The instrument of transfer of a share in certificated form may be in any usual form or
in any other form which the directors approve and shall be executed by or on behalf of
the transferor and, where the share is not fully paid, by or on behalf of the transferee.

31. Where any class of shares is, for the time being, a participating security, title to shares
of that class which are recorded on an Operator register of members as being held in
uncertificated form may be transferred by means of the relevant system concerned.
The transfer may not be in favour of more than four transferees.

32. (D) The directors may refuse to register any transfer of a share in certificated form
if it is their opinion that such transfer would or might (a) prejudice the right of
the Company or any subsidiary to hold, be awarded or granted or have
renewed or extended, any Licence or (b) give rise to or cause, directly or
indirectly, a variation to be made to any such Licence (being a variation which
would, in the opinion of the directors, have a material adverse effect on the
ability of the Company or the relevant subsidiary to operate its broadcasting
business as operated by it at the relevant time) or a revocation or
determination of any such Licence by Ofcom provided that the provisions of
articles 42 to 48 will apply in relation to the shares which are the subject of
any such transfer.

2) The directors may, in their absolute discretion, refuse to register the transfer of
a share in certificated form which is not fully paid. They may also refuse to
register a transfer of a share in certificated form (whether fully paid or not)
unless the instrument of transfer:
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(a) is lodged, duly stamped, at the Office or at such other place as the
directors may appoint and (except in the case of a transfer by a
financial institution where a certificate has not been issued in respect
of the share) is accompanied by the certificate for the share to which it
relates and such other evidence as the directors may reasonably require
to show the right of the transferor to make the transfer;

(b) is in respect of only one class of share; and
(c) is in favour of not more than four transferees jointly.

(3)  The directors may refuse to register a transfer of a share in uncertificated form
to a person who is to hold it thereafter in certificated form in any case where
the Company is entitled to refuse (or is excepted from the requirement) under
the Uncertificated Securities Regulations to register the transfer.

33. If the directors refuse to register a transfer of a share, they shall as soon as practicable
and in any event within two months after the date on which the transfer was lodged
with the Company (in the case of a transfer of a share in certificated form) or the date
on which the Operator-instruction was received by the Company (in the case of a
transfer of a share in uncertificated form to a person who is to hold it thereafter in
certificated form) send to the transferee notice of the refusal together with reasons for
the refusal. The directors shall send to the transferee such further information about
the reasons for the refusal as the transferee may reasonably request.

34.  No fee shall be charged for the registration of any instrument of transfer or other
document or instruction relating to or affecting the title to any share.

35.  The Company shall be entitled to retain any instrument of transfer which is registered,
but any instrument of transfer which the directors refuse to register shall (except in the
case of fraud) be returned to the person lodging it when notice of the refusal is given.

36.  Nothing in these articles shall preclude the directors from recognising a renunciation
of the allotment of any share by the allottee in favour of some other person.

TRANSMISSION OF SHARES

37.  If amember dies the survivor or survivors where he was a joint holder, or his personal
representatives where he was a sole holder or the only survivor of joint holders, shall
be the only persons recognised by the Company as having any title to his interest; but
nothing in this article shall release the estate of a deceased member from any liability
in respect of any share which had been solely or jointly held by him.

38. A person becoming entitled to a share in consequence of the death or bankruptcy of a
member may, upon such evidence being produced as the directors may properly
require, elect either to become the holder of the share or to have some person
nominated by him registered as the transferee. If he elects to become the holder he
shall give notice to the Company to that effect. If he elects to have another person
registered he shall execute an instrument of transfer of the share to that person. All the
provisions of these articles relating to the transfer of shares shall apply to the notice or
instrument of transfer as if it were an instrument of transfer signed by the member and
the death or bankruptcy of the member had not occurred.
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39. A person becoming entitled to a share by reason of the death or bankruptcy of a
member or otherwise by operation of law shall, upon such evidence being produced as
the directors may reasonably require as to his entitlement, have the rights to which he
would be entitled if he were the holder of the share, and may give discharge for all
dividends and other moneys payable in respect of the share, except that he shall not,
before being registered as the holder of the share, be entitled in respect of it to attend
or vote at any general meeting or at any separate meeting of the holders of any class
of shares.

SHARE WARRANTS

40. ¢)) The Company with respect to fully paid shares may issue share warrants
stating that the bearer is entitled to the shares therein specified, and may
provide by coupons or otherwise for the payment of future dividends or other
moneys on or in respect of the shares included in such share warrants.

2) A share warrant shall entitle the bearer thereof to the shares included in it, and
the shares may be transferred by the delivery of the share warrant, and the
provisions of these articles with respect to share certificates, liens, calls on
shares and forfeiture and surrender, disclosure of interest, transfer of shares
and transmission of shares shall not apply in relation to share warrants or the
holders thereof. Each share warrant shall be issued under the seal.

(3) The directors shall be at liberty to accept a certificate (in such form and from
such person as the directors may approve) to the effect that a specified person
is shown in the records of the person issuing such certificate as being entitled
to the shares comprised in a specified share warrant as sufficient evidence of
the facts stated in such certificate, and may treat the deposit of such certificate
at the Office (or any other place specified from time to time by the directors)
as equivalent to the deposit there of the share warrant, and may (inter alia)
allot to the person named in such certificate any shares to which the bearer of
the share warrant referred to in such certificate may be entitled and the rights
of the allottee to the allotment shall not, after allotment, be questioned by any
person.

(4) The directors may determine and from time to time vary the conditions upon
which share warrants shall be issued, and in particular (but without limitation)
upon which a new share warrant or coupon will be issued in the place of one
worn out, defaced, lost or destroyed (provided that no new share warrant may
be issued to replace one that has been lost unless the directors are satisfied
beyond reasonable doubt that the original share warrant has been destroyed),
upon which (subject as hereinafter provided) the bearer of a share warrant
shall be entitled to attend and vote at general meetings, and upon which a
share warrant may be surrendered and the name of the holder entered in the
register of members in respect of the shares therein specified. Subject to such
conditions and to these articles, the bearer of a share warrant shall be subject
to the conditions for the time being in force relating to share warrants, whether
made before or after the issue of such share warrant.

(5) Subject to any conditions for the time being in force relating to share warrants
and as otherwise expressly provided in these articles, the bearer of a share
warrant may at any time deposit the share warrant at the Office (or at such
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other place as the directors may from time to time appoint) and, so long as the
share warrant remains so deposited, the depositor shall have the same right of
signing a requisition for calling a meeting of the Company, of giving notice of
intention to submit a resolution to a meeting and of attending and voting,
giving a proxy and exercising the other privileges of a member at any meeting
held after the expiration of 48 hours from the time of deposit, as if his name
were inserted in the register of members as the holder of the shares included in
the deposited share warrant. Not more than one person shall be recognised as a
depositor of any share warrant. Every share warrant which shall have been so
deposited as aforesaid shall remain so deposited until after the closing of the
meeting at which the depositor desires to attend or to be represented.

(6) Subject as otherwise expressly provided in these articles or in any conditions
for the time being in force relating to share warrants, no person shall, as bearer
of a share warrant, be entitled to sign a requisition for calling a meeting of the
Company or give notice of intention to submit a resolution to a meeting or
attend or vote or give a proxy or exercise any other privilege of a member at a
meeting of the Company, or be entitled to receive any notices or any
documents pursuant to these articles from the Company, but the bearer of a
share warrant shall be entitled in all other respects to the same privileges and
advantages as if he were named in the register of members as the holder of the
shares included in the share warrant, and he shall be deemed to be a member
of the Company.

(7) Without prejudice to any powers which the Company or the directors may
have to issue, dispose of, convert, or otherwise deal with or make
arrangements in relation to, share warrants and other securities in any form:

(a) the holding of share warrants in uncertificated form and the transfer of
title to such share warrants by means of a relevant system shall be
permitted; and

(b) the Company may issue share warrants in uncertificated form and may
convert share warrants from certificated form to uncertificated form
and vice versa.

If and to the extent that any provision of these articles is inconsistent with such
holding or transfer as is referred to in sub-paragraph (7)(a) of this article above
or with any provision of the Uncertificated Securities Regulations, it shall not
apply to any share warrant in uncertificated form.

DISCLOSURE OF INTERESTS

41. (1) If a member, or any other person appearing to be interested in shares held by
that member, has been given a notice under section 793 of the Companies Act
2006 and has failed in relation to any shares (the “default shares™) to give the
Company the information thereby required within 14 days from the date of
giving the notice, the following sanctions shall apply, unless the directors
otherwise determine:

(a) the member shall not be entitled in respect of the default shares to be
present or to vote (either in person or by representative or proxy) at
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any general meeting or at any separate meeting of the holders of any
class of shares or on any poll; and

(b) where the default shares represent at least 0.25 per cent of their class:

@) any dividend payable in respect of the shares shall be withheld
by the Company, which shall not have any obligation to pay
interest on it, and the member shall not be entitled to elect,
pursuant to these articles, to receive shares instead of that
dividend; and

(ii) no transfer, other than an excepted transfer, of any shares held
by the member in certificated form shall be registered unless:

(A) the member is not himself in default as regards
supplying the information required; and

(B)  the member proves to the satisfaction of the directors
that no person in default as regards supplying such
information is interested in any of the shares the subject
of the transfer.

(iii)  for the purposes of sub-paragraph (1)(b)(ii) of this article, in the
case of shares held by the member in uncertificated form, the
directors may, to enable the Company to deal with the shares in
accordance with the provisions of this article, require the
Operator of a relevant system to convert the shares into
certificated form.

(2) Where the sanctions under paragraph (1) of this article apply in relation to any
shares, they shall cease to have effect at the end of the period of seven days (or
such shorter period as the directors may determine) following the earlier of:

(a) receipt by the Company of the information required by the notice
mentioned in that paragraph; and

(b) receipt by the Company of notice that the shares have been transferred
by means of an excepted transfer,

and the directors may suspend or cancel any of the sanctions at any time in
relation to any shares.

3) Any new shares in the Company issued in right of default shares shall be
subject to the same sanctions as apply to the default shares, and the directors
may make any right to an allotment of the new shares subject to sanctions
corresponding to those which will apply to those shares on issue: provided that
any sanctions applying to, or to a right to, new shares by virtue of this
paragraph shall cease to have effect when the sanctions applying to the related
default shares cease to have effect (and shall be suspended or cancelled if and
to the extent that the sanctions applying to the related default shares are
suspended or cancelled); and provided further that paragraph (1) of this article
shall apply to the exclusion of this paragraph if the Company gives a separate

0012561-0000352 CO:14044661.2 15

MOD300010206



For Distribution to CPs

notice under section 793 of the Companies Act 2006 in relation to the new
shares.

“4) Where, on the basis of information obtained from a member in respect of any
share held by him, the Company gives a notice under section 793 of the
Companies Act 2006 to any other person, it shall at the same time send a copy
of the notice to the member, but the accidental omission to do so, or the non-
receipt by the member of the copy, shall not invalidate or otherwise affect the
application of paragraph (1) of this article.

(5) For the purposes of this article:

(a) a person, other than the member holding a share, shall be treated as
appearing to be interested in that share if the member has informed the
Company that the person is, or may be, so interested, or if the
(‘ompany (after taking account of any information obtained from the
member or, pursuant to a notice under section 793 of the Companies
Act 2006, from anyone else) knows or has reasonable cause to believe
that the person is, or may be, so interested;

(b) “interested” shall be construed as it is for the purpose of section 793 of
the Companies Act 2006;

(c) reference to a person having failed to give the Company the
information required by a notice, or being in default as regards
supplying such information, includes (i) reference to his having failed
or refused to give all or any part of it and (ii) reference to his having
given information which he knows to be false in a material respect or
having recklessly given information which is false in a material
respect;

(d) an “excepted transfer” means, in relation to any shares held by a
member:

(1) a transfer pursuant to acceptance of a takeover offer (within the
meaning in section 974 of the Companies Act 2006) in respect
of shares in the Company; or

(i) a transfer in consequence of a sale made through a recognised
investment exchange (as defined in the Financial Services and
Markets Act 2000) or any other stock exchange outside the
United Kingdom on which the Company's shares are normally
traded; or

(iii)  a transfer which is shown to the satisfaction of the directors to
be made in consequence of a sale of the whole of the beneficial
interest in the shares to a person who is unconnected with the
member and with any other person appearing to be interested in
the shares.

(6) Nothing in this article shall limit the powers of the Company under section
794 of the Companies Act 2006 or any other powers of the Company
whatsoever.
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RELEVANT INVESTORS

42, The directors may at any time serve a notice upon any member, who has had shares
transferred to him pursuant to a share transfer, requiring him to furnish the directors
with information (in the case of (2) below, to the extent that such paragraph applies to
any person other than the member, so far as such information lies within the
knowledge of or can be obtained by such member), supported by a declaration and by
such other evidence (if any) in support thereof as the directors may require, for the
purpose of determining:

(1)  whether such member is or is likely to be a party to an agreement or
arrangement (whether legally enforceable or not) whereby any of the shares
held by him are to be voted in accordance with some other person's
instructions (whether given by that other person directly or through any other
person); or

2) whether such member and/or any other person who has an interest in any
shares held by such member is a Relevant Investor.

" such information and evidence is not furnished within a reasonable period (not
being less than 14 days) from the date of service of such notice or the information and
evidence provided is, in the opinion of the directors, unsatisfactory for the purposes of
so determining, the directors may serve upon such member a further notice calling
upon him, within 14 days after the service of such further notice, to furnish the
directors with such information and evidence or further information or evidence as
shall (in their opinion) enable them so to determine.

43. (D If any person (to the knowledge of the directors) becomes or is deemed in
accordance with article 44 to be a Relevant Investor by reason of the transfer
of any shares to him, the directors may serve a written notice (a “Disposal
Notice™) on all those who (to the knowledge of the directors) have an interest
in, and, if different, on the holder or holders of, the Specified Shares. The
Disposal Notice shall refer to the voting restrictions as set out in article 46 and
shall call for a Mandated Disposal to be made and shall state the number of
Excess Shares in respect of which the Mandated Disposal is to be made and
shall call for reasonable evidence that such Mandated Disposal has been
effected to be supplied to the Company within 21 days from the date of such
Notice or such other period as the directors may consider reasonable and
which they may extend. The directors may withdraw a Disposal Notice
(whether before or after the expiration of the period referred to) if it appears to
them that there is no Relevant Investor in relation to such Excess Shares.

(2) If a Disposal Notice served under this article is not complied with to the
satisfaction of the directors and has not been withdrawn, the holder or holders
on whom such notice shall have been served shall be deemed to have
constituted the directors their agents and the directors may, so far as they are
able, make a Mandated Disposal of the number of Excess Shares stated in the
relevant Disposal Notice, at the best price reasonably obtainable and shall give
written notice of such disposal to those persons on whom the Disposal Notice
was served. Except as hereinafter provided, such a Mandated Disposal shall be
completed as soon as reasonably practicable after expiry of the Disposal
Notice as may in the opinion of the directors be consistent with obtaining the
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best price reasonably obtainable and in any event within 30 days of expiry of
such Disposal Notice provided that a Mandated Disposal may be suspended
during the period when dealings by the directors in the shares are not
permitted either by law or by regulations of the competent authority
(designated as such for the purposes of Part VI of the Financial Services and
Markets Act 2000), but any Mandated Disposal suspended as aforesaid shall
be completed within 30 days after expiry of the period of such suspension and
provided further that neither the Company nor the directors shall be liable to
any holder for failing to obtain the best price so long as the directors act in
good faith within the period specified above. If on a Mandated Disposal being
made by the directors, Excess Shares are held by more than one holder
(treating joint holders of any relevant shares as a single holder) the directors
shall cause the same proportion of each holding as is known to them to be
sold.

3) For the purpose of effecting any Mandated Disposal, the directors may
authorise in writing any officer or employee of the Company to execute,
complete and deliver any necessary transfer in the name and on behalf of any
holder and may issue a new certificate to the purchaser. The net proceeds of
such disposal shall be received by the Company, whose receipt shall be a good
discharge for the purchase money, and shall be paid (without any interest
being payable thereon) to the former holder upon surrender by him of the
certificate in respect of the shares sold and formerly held by him. After the
name of the purchaser (or his nominee) has been entered in the register of
members, the validity of the proceedings shall not be questioned by any
person.

44, (1) The directors may assume without enquiry that a person is not a Relevant
Investor. The directors may determine that any person is a Relevant Investor if
there are reasonable grounds for believing that that person is a Relevant
Investor (notwithstanding that the Company has not been supplied with a
declaration or other evidence establishing to its satisfaction that such person is
or may become a Relevant Investor) until such time as they are satisfied that
such is not the case.

(2) If in accordance with this article the directors shall have assumed that any
person is not a Relevant Investor, the exercise by that person of any right
attaching to any share in which he is interested shall not be challenged or
invalidated by any subsequent determination by the directors that such person
is a Relevant Investor.

45. The directors shall not be obliged to serve any Disposal Notice under article 43(1)
upon any person if they do not know his identity or his address and the absence of
service of such a notice in such circumstances as aforesaid and any accidental error in
giving, or failure to give, any notice to any person upon whom notice is served under
the foregoing articles shall not prevent the implementation of or invalidate any
procedure thereunder. Any notice to be served under article 43(1) upon a person who
is not a holder shall be deemed validly served if sent through the post to that person at
the address, if any, at which the directors believe him to be resident or carrying on
business. Any such notice shall be deemed served on the day following any day on
which it was put in the post and, in proving service, it shall be sufficient to prove that
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the notice was properly addressed, stamped and put in the post. Any determination of
the directors under the provisions of articles 42 to 44 shall be final and conclusive, but
without prejudice to the power of the directors subsequently to vary or revoke such
determination.

46. The holder or holders of the Excess Shares who has pursuant to article 43(1) been
served with a Disposal Notice by the directors shall not, with effect from the
expiration of such period as the directors shall specify in such notice (not being longer
than 30 days from the date of service of the notice), be entitled to receive notice of, or
to attend or vote at, any general meeting of the Company or any meeting of the
holders of shares of the relevant class in respect of the shares referred to in that article
as Excess Shares.

47. Any member who has pursuant to article 42 been served with a further notice by the
directors requiring him to furnish the directors with information and evidence or
further information or evidence within 14 days after the service of such further notice
shall not, with effect from the expiration of such period and until information or
evidence is furnished to the satisfaction of the directors, be entitled to receive notice
of, or to attend or vote at, any general meeting of the Company or meeting of the
holders of shares of any class other than in respect of such of the shares held by such
member as are shares in respect of which it shall have been established to the
satisfaction of the directors that they are not Excess Shares.

48. (D The provisions of articles 43 to 47 shall not apply to the Company during any
Non-Licence Period.

(2) A Non-Licence Period shall be any period during which none of the following
conditions are fulfilled:

(a) the Company or any of its subsidiaries shall be or shall have at any
time during the three months previously been a Licence Holder;

(b) Ofcom shall have notified the Company or any of its subsidiaries of its
intention to award or grant the Company or any of its subsidiaries a
Licence (and shall not have yet awarded or granted a licence or given
notice of withdrawal of such intention);

(c) the Company or any of its subsidiaries shall have made (and not
withdrawn) an application to Ofcom for the award or grant or
extension or renewal of a Licence and Ofcom shall not have notified
the Company or such subsidiary that such application has been
unsuccessful or rejected or refused; and

(d)  the directors shall have passed a resolution that it is the intention of the
Company or any of its subsidiaries to apply to Ofcom for the award or
grant or extension or renewal of a Licence within one year of the date
of such resolution provided that if such resolution has been passed
more than six months prior to the relevant date the provisions of this
paragraph (d) shall not apply unless a further resolution has been
passed in terms mutatis mutandis nor if such an application has been
made and has been unsuccessful or withdrawn or rejected or refused.
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3) For the purposes of articles 42 to 47 the directors may, to enable the Company
to deal with shares in uncertificated form in accordance with the provisions of
such articles, require the Operator of a relevant system to convert the shares
into certificated form.

UNTRACED MEMBERS

49. e} The Company shall be entitled to sell at the best price reasonably obtainable
any share held by a member, or any share to which a person is entitled by
transmission, if:

(a) for a period of 12 years no cheque or warrant or other method of
payment for amounts payable in respect of the share sent and payable
in a manner authorised by these articles has been cashed or been
successful and no communication has been received by the Company
from the member or person concerned;

(b) during that period at least three dividends in respect of the share have
become payable;

(c) the Company has, after the expiration of that period, by advertisement
in a leading national daily newspaper published in the United Kingdom
and in a newspaper circulating in the area of the registered address or
last known address of the member or person concerned, given notice of
its intention to sell such share; and

(d) the Company has not during the further period of three months after
the date of the advertisement and prior to the sale of the share received
any communication from the member or person concerned.

2) The Company shall also be entitled to sell at the best price reasonably
obtainable any additional share issued during the said period of 12 years in
right of any share to which paragraph (1) of this article applies (or in right of
any share so issued), if the criteria in sub-paragraphs (a), (c) and (d) of that
paragraph are satisfied in relation to the additional share (but as if the words
“for a period of 12 years” were omitted from sub-paragraph (a) and the words
“, after the expiration of that period,” were omitted from sub-paragraph (c)).

3) To give effect to the sale of any share pursuant to this article the Company
may, in the case of a share in certificated form, appoint any person to execute
an instrument of transfer of the share, and the instrument shall be as effective
as if it had been executed by the registered holder of, or person entitled by
transmission to, the share; and in the case of a share in uncertificated form, the
directors may, to enable the Company to deal with the share in accordance
with the provisions of this article, require the Operator of a relevant system to
converl the share into certificated form and after such conversion may
authorise any person to execute an instrument of transfer and/or take such
other steps (including the giving of directions to or on behalf of the holder,
who shall be bound by them) as it thinks fit to effect the transfer. The
purchaser shall not be bound to see to the application of the proceeds of sale,
nor shall his title to the share be affected by any irregularity in or invalidity of
the proceedings relating to the sale. The Company shall be indebted to the
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member or other person entitled to the share for an amount equal to the net
proceeds of the sale, but no trust or duty to account shall arise and no interest
shall be payable in respect of the proceeds of sale, which may be employed in
the business of the Company or invested in such investments as the directors
may think fit.

STOCK

50.  The Company may by ordinary resolution convert any paid up shares into stock and
re-convert any stock into paid up shares of any denomination.

51. A holder of stock may transfer it or any part of it in the same manner, and subject to
the same provisions of these articles as would have applied to the shares from which
the stock arose if they had not been converted, or as near thereto as circumstances
admit, but the directors may fix the minimum amount of stock transferable at an
amount not exceeding the nominal amount of any of the shares from which the stock
arose.

52, A holder ot stock shall, according to the amount of the stock held by him, have the
same 1ighis as if he held the shares from which the stock arose provided that no such
right {except participation in dividends and in the assets of the Company) shall be
conferred by an amount of stock which would not, if existing in shares, have
conferred that right.

53. Al the provisions of these articles applicable to paid up shares shall apply to stock,
and the words “share” and “member” shall include “stock™ and “stockholder”
respectively.

ALTERATION OF CAPITAL
54.  The Company may by ordinary resolution:

(a) consolidate and divide all or any of its share capital into shares of larger
amount than its existing shares;

(b) sub-divide its shares, or any of them, into shares of smaller amount than its
existing shares; and

(©) determine that, as between the shares resulting from such a sub-division, any
of them may have any preference or advantage as compared with the others,

and where any difficulty arises in regard to any consolidation or division, the directors
may settle such difficulty as they see fit. In particular, without limitation, whenever
any members would become entitled to fractions of a share, the directors may sell to
any person (including the Company) the shares representing the fractions for the best
price reasonably obtainable and distribute the net proceeds of sale in due proportion
among those members or retain such net proceeds for the benefit of the Company and:

i) in the case of shares in certificated form, authorise some person to execute an
instrument of transfer of the shares to or in accordance with the directions of
the purchaser; and

(ii) in the case of shares in uncertificated form, the directors may, to enable the
Company to deal with the share in accordance with the provisions of this
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article, require the Operator of a relevant system to convert the share into
certificated form; and after such conversion, authorise any person to execute
an instrument of transfer and/or take such other steps (including the giving of
directions to or on behalf of the holder, who shall be bound by them) as they
think fit to effect the transfer. The transferee shall not be bound to see to the
application of the purchase money nor shall his title to the shares be affected
by any irregularity in or invalidity of the proceedings in reference to the sale.

NOTICE OF GENERAL MEETINGS

A
A

The directors may call general meetings whenever and at such time and places as they
shall determine. If there are not sufficient directors to form a quorum in order to call a
peneral meeting, any director or, if there is no director within the United Kingdom,
any member of the Company may call a general meeting.

56. Subject to the provisions of the Acts, an annual general meeting and all other general
meetings of the Company shall be called by at least such minimum period of notice as
is prescribed or permitted under the Acts. The notice shall specify the place, the date
and the time of meeting and the general nature of the business to be transacted, and in
the case of an annual general meeting shall specify the meeting as such. Where the
Company has given an electronic address in any notice of meeting, any document or
information relating to proceedings at the meeting may be sent by electronic means to
that address, subject to any conditions or limitations specified in the relevant notice of
meeting. Subject to the provisions of these articles and to any rights or restrictions
attached to any shares, notices shall be given to all members, to all persons entitled to
a share in consequence of the death or bankruptcy of a member or operation of law
and to the directors and auditors of the Company.

57.  The accidental omission to give notice of a meeting to, or the failure to give notice
due to circumstances beyond the Company's control to, or the non-receipt of notice of
a meeting by, any person entitled to receive notice shall not invalidate the proceedings
at that meeting,

PROCEEDINGS AT GENERAL MEETINGS

58.  No business shall be transacted at any meeting unless a quorum is present. Two
persons entitled to vote upon the business to be transacted, each being a member or a
proxy for a member or a duly authorised representative of a corporation which is a
member (including for this purpose two persons who are proxies or corporate
representatives of the same member), shall be a quorum.

59.  If a quorum is not present within half an hour after the time appointed for holding the
meeting, or if during a meeting a quorum ceases to be present, the meeting shall stand
adjourned to such date, time and place as the directors may, subject to the provisions
of the Acts, determine. If at the adjourned meeting a quorum is not present within 15
minutes after the time appointed for holding the meeting, the meeting shall be
dissolved.

60.  The chairman (if any) of the board of directors, or in his absence the vice-chairman,
or in the absence of both of them some other director nominated prior to the meeting
by the directors, shall preside as chairman of the meeting, but if neither the chairman
nor the vice-chairman nor such other director (if any) is present within 15 minutes
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after the time appointed for holding the meeting and willing to act, the directors
present shall elect one of their number present and willing to act to be chairman of the
meeting, and if there is only one director present, he shall be chairman of the meeting.

61.  If no director is present within 15 minutes after the time appointed for holding the
meeting, the members present and entitled to vote shall choose one of their number to
be chairman of the meeting.

62.  The directors or the chairman of the meeting may direct that any person wishing to
attend any general meeting should submit to such searches or other security
arrangements (including without limitation, requiring evidence of identity to be
produced before entering the meeting and placing restrictions on the items of personal
property which may be taken into the meeting) as they or he consider appropriate in
the circumstances. The directors or the chairman of the meeting may in their or his
absolute discretion refuse entry to, or eject from, any general meeting any person who
refuses to submit 1o a search or otherwise comply with such security arrangements.

63 The directors or the chairman of the meeting may take such action, give such
direction or put in place such arrangements as they or he consider appropriate to
secure the safety of the people attending the meeting and to promote the orderly
conduct of the business of the meeting. Any decision of the chairman of the meeting
on matters of procedure or matters arising incidentally from the business of the
meeting, and any determination by the chairman of the meeting as to whether a matter
is of such a nature, shall be final.

64. Directors may attend and speak at general meetings and at any separate meeting of the
holders of any class of shares, whether or not they are members. The chairman of the
meeting may permit other persons who are not members of the Company or otherwise
entitled to exercise the rights of members in relation to general meetings to attend
and, at the chairman of the meeting's discretion, speak at a general meeting or at any
separate class meeting.

65. In the case of any general meeting, the directors may, notwithstanding the
specification in the notice convening the general meeting of the place at which the
chairman of the meeting shall preside (the "Principal Place"), make arrangements for
simultaneous attendance and participation at satellite meeting places, or by way of
any other electronic means, allowing persons not present together at the same place to
attend, speak and vote at the meeting. The arrangements for simultaneous attendance
and participation at satellite meeting places, or other places at which persons are
participating via electronic means, may include arrangements for controlling or
regulating the level of attendance at any particular venue provided that such
arrangements shall operate so that all members and proxies wishing to attend the
meeting are able to attend at one or other of the venues. The members or proxies at
the satellite meeting places, or other places at which persons are participating via
electronic means. shall be counted in the quorum for, and be entitled to vote at, the
general meeting in question, and that meeting shall be duly constituted and its
oroceedings valid if the chairman of the meeting is satisfied that adequate facilities
are available throughout the meeting to ensure that the members or proxies attending
at the satellite meeting places, or other places at which persons are participating via
electronic means, are able to:-

(a) participate in the business for which the meeting has been convened; and
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(b) see and hear all persons who speak (whether through the use of microphones,
loud speakers, audiovisual communication equipment or otherwise) in the
Principal Place and any other such place.

For the purposes of all other provisions of these articles (unless the context requires
otherwise), the members shall be treated as meeting at the Principal Place. If it
appears to the chairman of the meeting that the facilities at the Principal Place or any
satellite meeting place, or other places at which persons are participating via
electronic means, have become inadequate for the purposes set out in sub-paragraphs
(a) and (b) above, the chairman of the meeting may, without the consent of the
meeting, interrupt or adjourn the general meeting. All business conducted at the
general meeting up to the point of the adjournment shall be valid. The provisions of
article 66(2) shall apply to that adjournment.

66. (D Without prejudice to any other power of adjournment he may have under these
articles or at common law:-

(a) the chairman of the meeting may, with the consent of a meeting at
which a quorum is present (and shall if so directed by the meeting),
adjourn the meeting from time to time and from place to place; and

(b) the chairman of the meeting may, without the consent of the meeting,
adjourn the meeting before or after it has commenced, to another date,
time or place which the chairman of the meeting may decide, if the
chairman of the meeting considers that:-

(i) there is not enough room for the number of members and
proxies who wish to attend the meeting;

(ii) the behaviour of anyone present prevents, or is likely to
prevent, the orderly conduct of the business of the meeting;

(iii)  an adjournment is necessary to protect the safety of any person
attending the meeting; or

(iv)  an adjournment is otherwise necessary in order for the business
of the meeting to be properly carried out.

) Subject to the provisions of the Acts, it shall not be necessary to give notice of
an adjourned meeting, except that when a meeting is adjourned for 14 days or
more, at least seven clear days' notice shall be given specifying the time and
place of the adjourned meeting and the general nature of the business to be
transacted. No business shall be transacted at an adjourned meeting other than
business which might properly have been transacted at the meeting had the
adjournment not taken place.

AMENDMENTS TO RESOLUTIONS

67. (1) A special resolution to be proposed at a general meeting may be amended by
ordinary resolution if: -

(a) the chairman of the meeting proposes the amendment at the general
meeting at which the resolution is to be proposed; and
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(b) the amendment does not go beyond what is necessary to correct a clear
error in the resolution.

2) An ordinary resolution to be proposed at a general meeting may be amended
by ordinary resolution if: -

(a) written notice of the terms of the proposed amendment and of the
intention to move the amendment have been delivered to the Company
at the Office at least 48 hours before the time for holding the meeting
or the adjourned meeting at which the ordinary resolution in question
is proposed and the proposed amendment does not, in the reasonable
opinion of the chairman of the meeting, materially alter the substance
of the resolution; or

(b) the chairman of the meeting, in his absolute discretion, decides that the
proposed amendment may be considered or voted on.

68.  With the consent of the chairman of the meeting, an amendment may be withdrawn
by its proposer before it is voted on. If an amendment proposed to any resolution
under consideration is ruled out of order by the chairman of the meeting, the
proceedings on the resolution shall not be invalidated by any error in the ruling.

POLLS

69. A poll on a resolution may be demanded at a general meeting either before a show of
hands on that resolution or immediately after the result of a show of hands on that
resolution is declared. A poll on a resolution may be demanded by:-

(a) the chairman of the meéting; or
(b) a majority of the directors present at the meeting; or
(©) not less than five members having the right to vote at the meeting; or

@ a member or members representing not less than one-tenth of the total voting
rights of all the members having the right to vote at the meeting (excluding
any voting rights attached to any shares in the Company held as treasury
shares); or

(e) a member or members holding shares conferring a right to vote at the meeting
on the resolution on which an aggregate sum has been paid up equal to not less
than one-tenth of the total sum paid up on all the shares conferring that right
(excluding any shares in the Company conferring a right to vote at the meeting
which are held as treasury shares).

70.  Unless a poll is duly demanded and the demand is not subsequently withdrawn, a
declaration by the chairman of the meeting that a resolution has been carried or
carried unanimously, or by a particular majority, or lost, or not carried by a particular
majority, and an entry in respect of such declaration in the minutes of the meeting,
shall be conclusive evidence of the fact without proof of the number or proportion of
the votes recorded in favour of or against the resolution.

71.  The demand for a poll may, before the poll is taken, be withdrawn but only with the
consent of the chairman of the meeting, and a demand so withdrawn shall not be taken
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to have invalidated the result of a show of hands declared before the demand was
made. If the demand for a poll is withdrawn, the chairman or any other member
entitled may demand a poll.

PROCEDURE ON A POLL

72.  Polls at general meetings shall, subject to articles 73 and 74 below, be taken as and
when the chairman of the meeting directs. The chairman of the meeting may appoint
scrutineers (who need not be members) and decide how and when the result of the
poll is to be declared. The result of a poll shall be the decision of the meeting in
respect of the resolution on which the poll was demanded.

73. A poll on:-
(a) the election of the chairman of the meeting; or
(b) a question of adjournment,
must be taken immediately.

Other polls must be taken either immediately or within 30 days of their being
demanded. A demand for a poll does not prevent a general meeting from continuing,
except as regards the question on which the poll was demanded. If a poll is demanded
before the declaration of the result of a show of hands and the demand is duly
withdrawn, the meeting shall continue as if the demand had not been made.

74.  No notice need be given of a poll not taken immediately if the time and place at which
it is to be taken are announced at the meeting at which it is demanded. In any other
case, at least seven clear days' notice must be given specifying the time and place at
which the poll is to be taken.

VOTES OF MEMBERS
75. Subject to any rights or restrictions attached to any shares:-
(a) on a show of hands:
(1) every member who is present in person has one vote;

(ii) every proxy present who has been duly appointed by one or more
members entitled to vote on the resolution has one vote, except that if
the proxy has been duly appointed by more than one member entitled
to vote on the resolution and is instructed by one or more of those
members to vote for the resolution and by one or more others to vote
against it, or is instructed by one or more of those members to vote in
one way and is given discretion as to how to vote by one or more
others (and wishes to use that discretion to vote in the other way) he
has one vote for and one vote against the resolution; and

(iii)  every corporate representative present who has been duly authorised
by a corporation has the same voting rights as the corporation would be
entitled to; and
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(b) on a poll every member present in person or by duly appointed proxy or
corporate representative has one vote for every share of which he is the holder
or in respect of which his appointment of proxy or corporate representative has
been made.

A member, proxy or corporate representative entitled to more than one vote need not,
if he votes, use all his votes or cast all the votes he uses the same way.

76. For the purposes of determining which persons are entitled to attend or vote at a
general meeting and how many votes such person may cast, the Company may
specify in the notice convening the meeting a time, being not more than 48 hours
before the time fixed for the meeting (and for this purpose no account shall be taken
of any part of a day that is not a working day), by which a person must be entered on
the register in order to have the right to attend or vote at the meeting.

77. In the case of joint holders the vote of the senior who tenders a vote shall be accepted
to the exclusion of the votes of the other joint holders, and seniority shall be
determined by the order in which the names of the holders stand in the register of
members.

78. A member in respect of whom an order has been made by any court having
jurisdiction (whether in the United Kingdom or elsewhere) in matters concerning
mental disorder may vote, on a show of hands or on a poll, by any person authorised
in that behalf by that court. Evidence to the satisfaction of the directors of the
authority of the person claiming the right to vote shall be delivered to the Office, or
such other place as is specified in accordance with these articles for the delivery or
receipt of appointments of proxy, not less than 48 hours before the time appointed for
holding the meeting or adjourned meeting at which the right to vote is to be exercised,
and in default the right to vote shall not be exercisable.

79.  No member shall have the right to vote at any general meeting or at any separate
meeting of the holders of any class of shares, either in person or by representative or
proxy, in respect of any share held by him unless all amounts presently payable by
him in respect of that share have been paid.

80. (1)  Any objection to the qualification of any person voting at a general meeting or
on a poll or to the counting of, or failure to count, any vote, must be made at
the meeting or adjourned meeting or at the time the poll is taken (if not taken
at the meeting or adjourned meeting) at which the vote objected to is tendered.
Any objection made in due time shall be referred to the chairman of the
meeting whose decision shall be final and conclusive. If a vote is not
disallowed by the chairman of the meeting it is valid for all purposes.

2) The Company shall not be bound to enquire whether any proxy or corporate
representative votes in accordance with the instructions given to him by the
member he represents and if a proxy or corporate representative does not vote
in accordance with the instructions of the member he represents the vote or
votes cast shall nevertheless be valid for all purposes.

PROXIES AND CORPORATE REPRESENTATIVES

81. A member is entitled to appoint another person as his proxy to exercise all or any of
his rights to attend and to speak and vote at a meeting of the Company. The
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appointment of a proxy shall be deemed also to confer authority (in accordance with
section 329 of the Companies Act 2006) to demand or join in demanding a poll.
Delivery of an appointment of proxy shall not preclude a member from attending and
voting at the meeting or at any adjournment of it. A proxy need not be a member. A
member may appoint more than one proxy in relation to a meeting, provided that each
proxy is appointed to exercise the rights attached to a different share or shares held by
him. References in these articles to an appointment of proxy include references to an
appointment of multiple proxies.

K2 Where two or more valid appointments of proxy are received in respect of the same
share in relation to the same meeting, the one which is last sent shall, unless otherwise
specitied in the notice convening the meeting, be treated as replacing and revoking the
other or others. If the Company is unable to determine which is last sent, the one
which is last received shall be so treated. If the Company is unable to determine
either which is last sent or which is last received, none of such appointments shall be
treated as valid in respect of that share.

83. (D Subject to article 84 below, an appointment of a proxy shall be in writing in
any usual form or in any other form which the directors may approve and shall
be executed by or on behalf of the appointor which in the case of a corporation
may be either under its common seal or under the hand of a duly authorised
officer or other person duly authorised for that purpose.

2) Where the appointment of a proxy is expressed to have been or purports to
have been executed by a duly authorised person on behalf of a member:

(1 the Company may treat the appointment as sufficient evidence of that
y may PP
person's authority to execute the appointment of proxy on behalf of
that member; and

(ii) the member shall, if requested by or on behalf of the Company, send or
procure the sending of any authority under which the appointment of
proxy has been executed, or a certified copy of any such authority, to
such address and by such time as is required for the submission of
appointments of proxy under article 85 and, if the request is not
complied with in any respect, the appointment of proxy may be treated
as invalid.

84. The directors may (and shall if and to the extent that the Company is required to do so
by the Acts) allow an appointment of proxy to be sent or supplied in electronic form
subject to any conditions or limitations as the directors may specify, and where the
Company has given an electronic address in any instrument of proxy or invitation to
appoint a proxy, any document or information relating to proxies for the meeting
(including any document necessary to show the validity of, or otherwise relating to,
an appointment of proxy, or notice of the termination of the authority of a proxy) may
be sent by electronic means to that address, subject to any conditions or limitations
specified in the relevant notice of meeting.

85, An appointment of proxy may:-

(a) in the case of an appointment of proxy in hard copy form, be received at the
Office or such other place in the United Kingdom as is specified in the notice
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convening the meeting, or in any appointment of proxy or any invitation to
appoint a proxy sent out or made available by the Company in relation to the
meeting, not less than 48 hours before the time for holding the meeting or
adjourned meeting at which the person named in the appointment of proxy
proposes to vote; or

(b in the case of an appointment of proxy in electronic form, be received at the
electronic address specified in the notice convening the meeting, or in any
appointment of proxy or any invitation to appoint a proxy sent out or made
available by the Company in relation to the meeting, not less than 48 hours
betore the time for holding the meeting or adjourned meeting at which the
person named in the appointment of proxy proposes to vote; or

() in the case of a poll 1aken subsequently to the date of the meeting or adjourned
meeting, be received as aforesaid not less than 24 hours (or such shorter time
as the directors may determine) before the time appointed for the taking of the
poll.

An appointment of proxy which is not received or delivered in a manner so permitted
shall be invalid. The directors may specify in the notice convening the meeting that,
in determining the time for delivery of proxies pursuant to this article, no account
shall be taken of any part of a day that is not a working day.

86. A vote given or poll demanded by proxy or by the duly authorised representative of a
corporation shall be valid notwithstanding the previous termination of the authority of
the person voting or demanding a poll, unless notice of the termination was delivered
in writing to the Company at the Office, or at such other place or address at which an
appointment of proxy may be duly received or delivered under article 85, not later
than the last time at which an appointment of proxy should have been received under
article 85 in order for it to be valid for use at the meeting at which the vote was given
or the poll demanded or for use on the holding of the poll at which the vote was given.

&7 {he directors may at the expense of the Company send or make available
appointments of proxy or invitations to appoint a proxy to the members by post or by
clectronic means or otherwise (with or without provision for their return prepaid) for
use at any general meeting or at any separate meeting of the holders of any class of
shares, either in blank or nominating in the alternative any one or more of the
directors or any other person. If for the purpose of any meeting appointments of proxy
or invitations to appoint as proxy a person or one of a number of persons specified in
the invitations are issued at the Company's expense, they shall be issued to all (and
not to some only) of the members entitled to be sent a notice of the meeting and to
vote at it. The accidental omission or the failure due to circumstances beyond the
Company's control, to send or make available such an appointment of proxy or give
such an invitation to, or the non-receipt thereof by, any member entitled to attend and
vote, at a meeting shall not invalidate the proceedings at that meeting.

88.  Subject to the provisions of the Acts, any corporation (other than the Company itself)
which is a member of the Company may, by resolution of its directors or other
governing body, authorise a person or persons to act as its representative or
representatives at any meeting of the Company, or at any separate meeting of the
holders of any class of shares, and the corporation shall for the purposes of these
articles be deemed to be present in person at any such meeting if a person or persons
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so authorised is or are present at it. The Company may require such person or persons
to produce a certified copy of the resolution before permitting such person or persons
to exercise his or their powers.

UK CORPORATE GOVERNANCE CODE

89. The Company shall comply with the provisions of Listing Rules 9.8.6(5) and (6) (or
such other provisions of the Listing Rules as may from time to time be applicable) in
relation to the principles and provisions of the Code as if it is a company with a
Premium Listing.

EDITORIAL INDEPENDENCE AND INTEGRITY IN NEWS REPORTING

90.  The Company shall abide by the principle of editorial independence and integrity of
news reporting by Sky News in respect of television, radio and any other closely
related services (irrespective of the platform on which such news is distributed) and
shall, where appropriate, comply with the Ofcom Broadcasting Code.

91.  In relation to the Head of Sky News, the following matters must be approved by
resolution of the directors of the Company:

¢y his appointment and removal from office;

2) any material changes to the terms and conditions of his employment which
could give rise to a claim by him or her for constructive dismissal; and

?3) any material changes to his authority or reporting relationship.
MATERIAL TRANSACTIONS WITH NEWS CORPORATION

92.  Transactions between the Company and News Corporation or Sky and/or any of their
respective subsidiaries which involve or could reasonably involve the payment or
receipt by the Company or its subsidiaries of amounts of £5,000,000 or more shall
require the prior approval of the Audit Committee.

93.  The following transactions will require the prior approval of the Audit Committee and
the Company's board of directors:

(1) transactions between the Company and News Corporation or Sky and/or any
of their respective subsidiaries which involve the payment or receipt by the
Company or its subsidiaries of amounts of £12,500,000 or more; and

(2) any renewal of or material amendment to any of the Operational Agreements.
RELATED PARTY TRANSACTIONS

94. Subject to articles 95 to 97 below, the Company will comply with the provisions of
Chapter 11 as if it is a company which has a Premium Listing.

95. For the purposes of interpreting article 94 above:

(D) if the Company is proposing to enter into a transaction that could be a related
party transaction (as defined in Chapter 11) it is required to obtain the
guidance of the Nominated Advisor and not a sponsor to assess the potential
application of Listing Rule 11; and
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2) a related party circular must include a statement by the board that the
transaction or arrangement is fair and reasonable as far as the shareholders of
the company are concerned and that the directors have been so advised by the
Nominated Advisor and not a sponsor.

96.  To the extent that there is any question of interpretation of the Company's compliance
with or the application of the Listing Rules, including Chapter 11, the Independent 1B
shall act as independent arbiter as to whether any relevant Listing Rule has been
complied with by the Company. Any decision of the Independent IB as to the
Company's compliance with the Chapter 11 shall be final and binding on the
Company.

97.  All references to the FSA in Chapter 11 and annexes to Chapter 11 shall be deemed to
be references to the Independent IB and the FSA shall not have jurisdiction to decide
whether the Company has complied with, or approve any documentation required by,
the Listing Rules for the purposes of Chapter 11.

DIRECTORS

98.  Unless otherwise determined by the Company by ordinary resolution the number of
directors (other than alternate directors) shall not be subject to any maximum but shall
not be less than three.

99. For so long as News Corporation in combination with any member(s) of the same
Group of Interconnected Bodies Corporate as News Corporation does not control
more than 50% of the votes capable of being cast at a general meeting of the
Company, the majority of the Company's board of directors shall comprise
Independent Directors.

100. The Company's board of directors and its committees shall have the appropriate
balance of skills, experience, independence and knowledge of the Company and its
business to enable the directors to discharge their respective duties and
responsibilities effectively. At least one of the Independent Directors shall have senior
editorial and/or journalistic experience.

I3 Unti] otherwise determined by the Company by ordinary resolution, there shall
be paid to the directors (other than alternate directors and directors employed
by the Company in an executive capacity) such fees for their services in the
office of director as the directors may from time to time determine (not
exceeding in the aggregate an annual sum of £{®] or such larger amount as the
Company may by ordinary resolution decide) divided between the directors as
they agree, or, failing agreement, equally except that any director who shall
hold office for part only of the period in respect of which such fees are
payable shall be entitled only to rank in such division for a proportion of such
fees related to the period during which he has held office. The fees shall be
deemed to accrue from day to day and shall be distinct from and additional to
any remuneration or other benefits which may be paid or provided to any
director pursuant to any other provision of these articles.

2) The directors may also be paid all travelling, hotel and other expenses
properly incurred by them in connection with their attendance at meetings of
the directors or of committees of the directors or general meetings or separate
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meetings of the holders of any class of shares or otherwise in connection with
the discharge of their duties as directors.

(3) Any director who holds any executive office or who serves on any committee
of the directors or who performs services which the directors consider go
beyond the ordinary duties of a director may be paid such special
remuneration (whether by way of bonus, commission, participation in profits
or otherwise) as the directors may determine.

ALTERNATE DIRECTORS

102. (1) Subject to article 102(2), any director (other than an alternate director) may
appoint any other director, or any other person approved by resolution of the
directors and willing to act and permitted by law to do so, to be an alternate
director and may remove an alternate director appointed by him from his
appointment as alternate director. Subject to the foregoing, a director may
appoint more than one alternate and a person may act as alternate for more
than one director.

2) An Independent Director may only appoint another director or other person to
be his alternate director if the proposed alternate director would also qualify as
an Independent Director if that person had been a director of the Company.

103.  An alternate director shall be entitled to receive notices of meetings of the directors
and of committees of the directors of which his appointor is a member, to attend and
vote at any such meeting at which the director appointing him is not present but at
which meeting such director would be entitled to vote, and generally to perform all
the functions of his appointor as a director in his absence, but shall not (unless the
Company by ordinary resolution otherwise determines) be entitled to any fees for his
services as an alternate director.

104.  An alternate director shall cease to be an alternate director if his appointor ceases to
be a director; but, if a director retires by rotation or otherwise but is reappointed or
deemed to have been reappointed at the meeting at which he retires, any appointment
of an alternate director made by him which was in force immediately prior to his
retirement shall continue after his reappointment.

105. An alternate director shall cease to be an alternate director on the occurrence in
relation to the alternate director of any event which, if it occurred in relation to his
appointor, would result in the termination of the appointor's appointment as director.

106. An appointment or removal of an alternate director shall be by notice in writing to the
Company signed by the director making or revoking the appointment or in any other
manner approved by the directors.

107. Save as otherwise provided in these articles, an alternate director
1) shall be deemed for all purposes to be a director;
(ii) shall alone be responsible for his own acts and omissions;

(iif)  shall, in addition to any restrictions which may apply to him personally, be
subject to the same restrictions as his appointor; and
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(iv)  shall not be deemed to be the agent of the director appointing him.
POWERS OF DIRECTORS

108. Save as otherwise provided in these articles, the business of the Company shall be
managed by the directors who, subject to the provisions of the Acts these articles and
to any directions given by special resolution to take or refrain from taking, specified
action, may exercise all the powers of the Company. No alteration of these articles
and no such direction shall invalidate any prior act of the directors which would have
been valid if that alteration had not been made or that direction had not been given.
The powers given by this article shall not be limited by any special power given to the
directors by these articles and a meeting of the directors at which a quorum is present
may exercise all powers exercisable by the directors.

109. (1) The directors shall restrict the borrowings of the Company and exercise all
powers of control exercisable by the Company in relation to its subsidiary
undertakings so as to secure (as regards subsidiary undertakings so far as by
such exercise they can secure) that, unless authorised by the Company in
general meeting, no money shall be borrowed if the aggregate principal
amount (including any premium payable on final repayment) outstanding of
all money borrowed by the Group (excluding amounts borrowed by any
member of the Group from any other member of the Group, other than
amounts to be taken into account under paragraph (3)(c) and (d) of this article)
then exceeds or would, as a result of such borrowing exceed an amount equal
to the higher of, from time to time (i) £150,000,000; and (ii) an amount equal
to four times the aggregate turnover of the Group as shown in the then latest
audited consolidated profit and loss account of the Group.

2) In this article:

(a) “the Group” means the Company and its subsidiary undertakings (if
any); and
(b) “subsidiary undertaking™ has the same meaning as in the Acts.

(3) For the purposes of this article, but without prejudice to the generality of the
terms "borrowing" and "borrowed"

(a) amounts borrowed for the purpose of repaying the whole or any part of
any amounts previously borrowed and then outstanding (including any
premium payable on final repayment) and to be applied for that
purpose within six months of the borrowing shall not, pending such
application, be taken into account as money borrowed;

(b) the principal amount (including any premium payable on final
repayment) of any debentures issued in whole or in part for a
consideration other than cash shall be taken into account as money
borrowed by the member of the Group issuing them,;

(c) money borrowed by a partly-owned subsidiary undertaking and not
owing to another member of the Group shall (notwithstanding
sub-paragraph (b) of this paragraph) be taken into account subject to
the exclusion of a proportion of it equal to the minority proportion, and
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money borrowed and owing to a partly-owned subsidiary undertaking
by another member of the Group shall (subject to sub-paragraph (d) of
this paragraph) be taken into account to the extent of a proportion of it
equal to the minority proportion (and for the purpose of this
sub-paragraph "minority proportion" means the proportion of the
issued equity share capital of the partly-owned subsidiary undertaking
which is not attributable, directly or indirectly, to the Company); and

(@ in the case of money borrowed and owing to a partly-owned subsidiary
undertaking by another partly-owned subsidiary undertaking the
proportion which would otherwise be taken into account under
sub-paragraph (c) of this paragraph shall be reduced by excluding such
part of it as is equal to the proportion of the issued equity share capital
of the borrowing subsidiary undertaking which is not attributable,
directly or indirectly, to the Company.

(4) i caleulatng the aggregate amount of borrowings for the purpose of this
article, money borrowed by any member of the Group which is denominated
or repayable in a currency other than sterling shall be treated as converted into
sterling:

(a) at the rate of exchange used for the conversion of that currency in the
latest audited balance sheet of that member; or

(b) if no rate was so used, at the middle market rate of exchange prevailing
in London at the close of business on the date of that balance sheet,

but if the amount in sterling resulting from conversion at that rate would be
greater than that resulting from conversion at the middle market rate
prevailing in London at the close of business on the business day immediately
preceding the day on which the calculation falls to be made, the latter rate
shall apply instead.

(5) No debt incurred or security given in respect of money borrowed or to be
taken into account as money borrowed in excess of the above limit shall be
invalid or ineffectual except in the case of express notice to the lender or the
recipient of the security at the time when the debt was incurred or security
given that the limit hereby imposed had been or was thereby exceeded, but no
lender or other person dealing with the Company shall be concerned to see or
enquire whether such limit is observed.

(6) In this article references to a consolidated profit and loss account of the Group
is to be taken:

(a) in a case where the Company had no subsidiary undertakings at the
relevant time, as references to the profit and loss account of the
Company;

(b) in a case where the Company had subsidiary undertakings at the
relevant time but there are no consolidated accounts of the Group, as
references to the respective profit and loss accounts of the companies
comprising the Group; and
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(¢) . in a case where the Company had subsidiary undertakings at the
relevant time, one or more of which has, in accordance with the Acts,
been excluded from consolidation as references to the consolidated
profit and loss account of the Company and those of its subsidiary
undertakings included in the consolidation.

110. The directors may decide to make provision for the benefit of persons employed or
formerly employed by the Company or any of its subsidiaries (other than a director or
former director or shadow director) in connection with the cessation or transfer to any
person of the whole or part of the undertaking of the Company or that subsidiary.

DELEGATION OF DIRECTORS' POWERS

111, (1) Subject to the provisions of these articles (including article 100), the directors
may delegate any of the powers which are conferred on them under these
articles:

{a) to a committee consisting of one or more directors and (if thought fit)
one or more other persons, provided that a majority of the members of
the committee shall be directors and no resolution of the committee
shall be effective unless a majority of those present when it is passed
are directors; or

(b) to such person;

() by such means (including by power of attorney);
(d) to such an extent; and

(e) on such terms and conditions,

as they think fit.

) If the directors so specify, any such delegation may authorise further
delegation of the directors' powers by any person to whom they are delegated.

3) Subject to the provisions of these articles, the directors may revoke any
delegation in whole or part, or alter its terms and conditions, save that the
delegation to the Audit Committee set out in articles 92 and 93 and/or the
delegation to the Governance and Editorial Committee set out in article 139
may not be revoked.

(4) The power to delegate under this article includes power to delegate the
determination of any fee, remuneration or other benefit which may be paid or
provided to any director.

(5) Subject to paragraph (6) of this article, the proceedings of any committee
appointed under paragraph (1)(a) of this article with two or more members
shall be governed by such of these articles as regulate the proceedings of
directors so far as they are capable of applying, and the quorum at a meeting
of any such committee shall be two.

(6) Subject to the provisions of these articles, the directors may make rules
regulating the proceedings of such committees, which shall prevail over any
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rules derived from these articles pursuant to paragraph (5) of this article if, and
to the extent that, they are not consistent with them, save that the directors
may not make rules which relate to the Audit Committee and/or the
Governance and Editorial Committee under this article 111(6) which are
inconsistent with any of the other provisions of these articles.

112.  Subject to the provisions of these articles (including article 100), the directors may, by
power of attorney or otherwise, appoint any person, whether nominated directly or
indirectly by the directors, to be the agent of the Company for such purposes and
subject to such conditions as they think fit, and may delegate any of their powers to
such an agent. Subject to the provisions of these articles, the directors may revoke or
vary any such appointment or delegation and may also authorise the agent to
sub-delegate all or any of the powers vested in him.

APPOINTMENT AND RETIREMENT OF DIRECTORS

113. (1) At the annual general meeting in every year there shall retire from office by
rotation:

(a) all directors who held office and were subject to retirement by rotation
at the time of the two preceding annual general meetings and who did
not retire by rotation at either of them; and

(b) such additional number of directors as shall, when aggregated with the
number of directors retiring under paragraph (a) above, equal the
Relevant Proportion, provided that:

(1 the provisions of this paragraph (b) shall only apply if the
number of directors retiring under paragraph (a) above is less
than the Relevant Proportion; and

(i) subject to the provisions of the Acts and to the following
provisions of these articles, the directors to retire under this
paragraph (b) shall be those who have been longest in office
since their last appointment or reappointment, but as between
persons who became or were last reappointed directors on the
same day those to retire shall (unless they otherwise agree
among themselves) be determined by lot.

(2) In this article 113 "Relevant Proportion" shall mean:

(a) one-third of the number of directors, in circumstances where the
number of directors is three or a multiple of three; or

(b) i all other circumstances, the whole number which is nearest to but
does not exceed one-third of the number of directors.

114.  Subject to the provisions of the Acts and subject to the following provisions of these
articles, the directors to retire by rotation shall include (so far as is necessary to obtain
the number required) any director who wishes to retire and not to offer himself for
re-election and otherwise shall be those who, at the date of the notice of meeting, have
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been longest in office since their last appointment or reappointment, but as between
persons who became or were last reappointed directors on the same day those to retire
shall (unless they otherwise agree among themselves) be determined by lot.

115. If the Company, at the meeting at which a director retires by rotation, does not fill the
vacancy the retiring director shall, if willing to act, be deemed to have been
reappointed unless at the meeting it is resolved not to fill the vacancy or a resolution
for the reappointment of the director is put to the meeting and lost.

116. No person other than a director retiring at the meeting shall be appointed or
reappointed a director at any general meeting unless: .

(a) he is recommended by the directors; or

(b) not less than seven nor more than 42 days before the date appointed for
holding the meeting, notice executed by a member qualified to vote on the
appointment or reappointment has been given to the Company of the intention
to propose that person for appointment or reappointment, stating the
particulars which would, if he were appointed or reappointed, be required to
be included in the Company's register of directors, together with notice
executed by that person of his willingness to be appointed or reappointed.

117. At a general meeting a motion for the appointment of two or more persons as
directors by a single resolution shall not be made, unless a resolution that it shall be so
made has been first agreed to by the meeting without any vote being given against it,
and for the purposes of this article a motion for approving a person's appointment or
for nominating a person for appointment shall be treated as a motion for his
appointment.

118. Subject to the provisions of these articles, the Company may by ordinary resolution
appoint a person who is willing to act as a director, and is permitted by law to do so,
to be a director, either to fill a vacancy or as an additional director, and may also
determine the rotation in which any additional directors are to retire.

119. Without prejudice to article 99, the directors may appoint a person who is willing to
act to be a director, either to fill a vacancy or as an additional director, provided that
the appointment does not cause the number of directors to exceed any number fixed as
the maximum number of directors. A director so appointed shall retire at the next
following annual general meeting and shall then be eligible for reappointment and
shall not be taken into account in determining the directors who are to retire by
rotation at the meeting.

120. A director who retires at an annual general meeting may be reappointed. If he is not
reappointed or deemed to have been reappointed, he shall retain office until the
meeting appoints someone in his place or, if it does not do so, until the end of the
meeting.

DISQUALIFICATION AND REMOVAL OF DIRECTORS

121. In addition to any power of removal under the Acts, the Company may, by special
resolution, remove a director before the expiration of his period of office and, subject
to these articles, may, by ordinary resolution, appoint another person who is willing to
act as a director and is permitted by law to do so, to be a director instead of him. A
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person so appointed shall be subject to retirement at the same time as if he had
become a director on the day on which the director in whose place he is appointed
was last appointed or reappointed a director.

122.  The office of a director shall be vacated if:

(a) he ceases to be a director by virtue of any provision of the Acts or he becomes
prohibited by law from being a director; or

(b) he becomes bankrupt or makes any arrangement or composition with his
creditors generally; or

(c) by reason of his mental health a court makes an order which wholly or partly
prevents him from personally exercising any powers or rights he would
otherwise have; or

(d) he resigns his office by notice in writing to the Company; or

(e) in the case of a director who holds any executive office, his appointment as
such is terminated or expires and the directors resolve that he should cease to
be a director; or

® he is absent for more than six consecutive months without permission of the
directors from meetings of the directors held during that period and the
directors resolve that he should cease to be a director; or

(2) he is requested in writing or using electronic communications by all the other
directors to resign.

DIRECTORS' APPOINTMENTS AND INTERESTS

123.  The directors may appoint one or more of their number to the office of chief executive
or to any other executive office of the Company and, subject to the provisions of the
Acts, any such appointment may be made for such term, at such remuneration and on
such other conditions as the directors think fit. A chief executive shall be subject to
retirement by rotation. Any appointment of a director to an executive office shall
terminate if he ceases to be a director but without prejudice to any claim for damages
for breach of any contract of service between the director and the Company.

124. (1) Subject to the provisions of the Acts, and provided that he has disclosed to the
directors the nature and extent of any material interest of his, a director
notwithstanding his office:

(@) may be a party to, or otherwise interested in, any transaction or
arrangement with the Company or in which the Company is otherwise
interested;

(b) may (or any firm of which he is a member may) act in a professional
capacity for the Company or any other body in which the Company is
otherwise interested; and

(c) may be a director or other officer of, or employed by, or a party to any
transaction or arrangement with, or otherwise interested in, any body
corporate in which the Company is interested, and (i) he shall not by
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reason of his office, be accountable to the Company for any benefit
which he derives from any such office or employment or from any
such transaction or arrangement or from any interest in any such body
corporate; (ii) he shall not infringe his duty to avoid a situation in
which he has, or can have a direct or indirect interest that conflicts, or
possibly may conflict, with the interests of the Company as a result of
any such office or employment or any such transaction or arrangement
or any interest in any such body corporate; (iii) he shall not be required
to disclose to the Company, or use in performing his duties as a
director of the Company, any confidential information relating to such
office, employment or interest if to make such a disclosure or use
would result in a breach of duty or obligation of confidence owed by
him in relation to or in connection with such office, employment or
interest; (iv) he may absent himself from discussions, whether in
meetings of the directors or otherwise, and exclude himself from
information, which will or may relate to such office, employment,
transaction, arrangement or interest; and (v) no such transaction or
arrangement shall be liable to be avoided on the ground of any such
interest or benefit,

(2) For the purposes of this article:

(a) a general notice given to the directors that a director is to be regarded
as having an interest of the nature and extent specified in the notice in
any transaction or arrangement in which a specified person or class of
persons is interested shall be deemed to be a disclosure that the director
has an interest in any such transaction of the nature and extent so
specified;

(b) an interest of which a director has no knowledge and of which it is
unreasonable to expect him to have knowledge shall not be treated as
an interest of his; and

(c) a director shall be deemed to have disclosed the nature and extent of an
interest which consists of him being a director, officer or employee of
any body corporate in which the Company is interested.

125. (1) The directors may (subject to such terms and conditions, if any, as they may
think fit to impose from time to time, and subject always to their right to vary
or terminate such authorisation) authorise, to the fullest extent permitted by
law:

(a) any matter which would otherwise result in a director infringing his
duty to avoid a situation in which he has, or can have, a direct or
indirect interest that conflicts, or possibly may conflict, with the
interests of the Company and which may reasonably be regarded as
likely to give rise to a conflict of interest (including a conflict of
interest and duty or conflict of duties); and

(b) a director to accept or continue in any office, employment or position
in addition to his office as a director of the Company and without
prejudice to the generality of paragraph (1)(a) of this article may
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authorise the manner in which a conflict of interest arising out of such
office, employment or position may be dealt with, either before or at
the time that such a conflict of interest arises,

provided that the authorisation is effective only if (i) any requirement as to the
quorum at the meeting at which the matter is considered is met without
counting the director in question or any other interested director; and (ii) the
matter was agreed to without their voting or would have been agreed to if their
votes had not been counted.

(2) If a matter, or office, employment or position, has been authorised by the
directors in accordance with this article then (subject to such terms and
conditions, if any, as the directors may think fit to impose from time to time,
and subject always to their right to vary or terminate such authorisation or the
permissions set out below) -

(a) the director shall not be required to disclose to the Company, or use in
performing his duties as a director of the Company, any confidential
information relating to such matter, or such office, employment or
position if to make such a disclosure or use would result in a breach of
a duty or obligation of confidence owed by him in relation to or in
connection with that matter, or that office, employment or position;

(b)  the director may absent himself from discussions, whether in meetings
of the directors or otherwise, and exclude himself from information,
which will or may relate to that matter, or that office, employment or
position; and

(c) a director shall not, by reason of his office as a director of the
Company, be accountable to the Company for any benefit which he
derives from any such matter, or from any such office, employment or
position.

DIRECTORS' GRATUITIES AND BENEFITS

126.  The directors may (by the establishment of, or maintenance of, schemes or otherwise)
provide benefits, whether by the payment of allowances, gratuities or pensions, or by
insurance or death, sickness or disability benefits or otherwise, for any director or any
former director of the Company or of any body corporate which is or has been a
subsidiary of the Company or a predecessor in business of the Company or of any
such subsidiary, and for any member of his family (including a spouse or civil partner
and a former spouse or former civil partner) or any person who is or was dependent
on him and may (before as well as after he ceases to hold such office or employment)
contribute to any fund and pay premiums for the purchase or provision of any such
benefit.

PROCEEDINGS OF DIRECTORS

127. (1) Subject to the provisions of these articles, the directors may regulate their
proceedings as they think fit.

(2) A director may, and the secretary at the request of a director shall, call a
meeting of the directors by notice. A notice of a meeting of the directors shall
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be deemed to be properly given to a director if given to him personally or sent
to him at his last known address or any other address given by him to the
Company for this purpose.

.
Td
s

Questions arising at a meeting shall be decided by a majority of votes. A
director who is also an alternate director shall be entitled in the absence of his
appointor to a separate vote on behalf of his appointor in addition to his own
vote; and an alternate director who is appointed by two or more directors shall
be entitled to a separate vote on behalf of each of his appointors in the
appointor's absence.

128. No business shall be transacted at any meeting of the directors unless a quorum is
present. The quorum at a meeting of the board of directors shall be three directors,
which, to the extent that the business of a meeting involves the consideration of
editorial or journalistic matters, must include an Independent Director with senior
editorial and/or journalistic expertise. A director shall not be counted in the quorum
present in relation to a matter or resolution on which he is not entitled to vote (or
when his vote cannot be counted) but shall be counted in the quorum present in
relation to all other matters or resolutions considered or voted on at the meeting. An
alternate director who is not himself a director shall, if his appointor is not present but
is entitled to be counted in the quorum, be counted in the quorum.

129. The continuing directors or a sole continuing director may act notwithstanding any
vacancies in their number, but, if the number of directors is less than the number fixed
as the quorum, the continuing directors or director may act only for the purpose of
filling vacancies or of calling a general meeting.

130. The directors shall at any time elect from their number, and may remove, a chairman
of the board of directors, who shall be an Independent Director. The chairman shall
preside at all meetings of the directors, but if there is no chairman, or if at the meeting
the chairman is not present within five minutes after the time appointed for the
meeting, or if the chairman is not willing to act as chairman, the directors present may
choose another Independent Director to be chairman of the meeting.

131.  All acts done by a meeting of the directors, or of a committee of the directors, or by a
person acting as a director, shall notwithstanding that it may afterwards be discovered
that there was a defect in the appointment of any director or that any of them were
disqualified from holding office, or had vacated office, or were not entitled to vote, or
that the meeting was not quorate (provided that the directors present at the inquorate
meeting believed, in good faith, that the meeting was quorate and made all such
enquiries as were reasonable in the circumstances to establish that the meeting was
quorate), be as valid as if every such person had been duly appointed and was
qualified and had continued to be a director and had been entitled to vote and that the
meeting was quorate.

132. A resolution in writing agreed to by all the directors entitled to receive notice of a
meeting of the directors or of a committee of the directors and who would be entitled
to vote (and whose vote would have been counted) on the resolution at a meeting of
the directors shall (if that number is sufficient to constitute a quorum) be as valid and
effectual as if it had been passed at a meeting of the directors or (as the case may be)
of that committee, duly convened and held. A resolution in writing is adopted when
all such directors have signed one or more copies of it or have otherwise indicated
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their agreement to it in writing. A resolution agreed to by an alternate director need
not also be agreed to by his appointor and, if it is agreed to by a director who has
appointed an alternate director, it need not also be agreed to by the alternate director
in that capacity.

133, Without prejudice to paragraph (1) of article 127, a meeting of the directors or of a
committee of the directors may consist of a conference between directors who are not
all in onc place, but each of whom is able (whether directly or by conference
telephone or by any other form of communication equipment) to hear each of the
other participating directors, and to speak to and be heard by each of the others
simultaneously. A director taking part in such a conference shall be deemed to be
present in person at the meeting and shall be entitled to vote and be counted in the
quorum accordingly and the word "meeting" in these articles shall be construed
accordingly.

134. (1)  Subject to any other provision of these articles, a director shall not vote at a
meeting of the directors (or at a meeting of a committee consisting of one or
more directors) on any resolution concerning a material matter in which he
has, directly or indirectly, a material interest (other than an interest in shares,
debentures or other securities of, or otherwise in or through, the Company),
unless his interest arises only because the case falls within one or more of the
following sub-paragraphs:

(a) the resolution relates to the giving to him of a guarantee, security, or
indemnity in respect of money lent to, or an obligation incurred by him
at the request of, or for the benefit of, the Company or any of its
subsidiaries;

(b) the resolution relates to the giving to a third party of a guarantee,
security, or indemnity in respect of a debt or obligation of the
Company or any of its subsidiaries for which the director has assumed
responsibility in whole or part and whether alone or jointly with others
under a guarantee or indemnity or by the giving of security;

(c) the resolution relates to the giving to him of any other indemnity which
is on substantially the same terms as indemnities given or to be given
to all of the other directors and/or to the funding by the Company of
his expenditure on defending proceedings or the doing by the
Company of anything to enable him to avoid incurring such
expenditure where all other directors have been given or are to be
given substantially the same arrangements;

(d) his interest arises by virtue of his being, or intending to become, a
participant in the underwriting or sub-underwriting of an offer of any
shares in or debentures or other securities of the Company for
subscription, purchase or exchange;

(e) the resolution relates to an arrangement for the benefit of the
employees and directors and/or former employees and directors of the
Company or any of its subsidiaries, and/or the members of their
families (including a spouse or civil partner or a former spouse or
former civil partner) or any person who is or was dependent on such
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persons, including but without being limited to a retirement benefits
scheme and an employees’ share scheme, which does not accord to any
director any privilege or advantage not generally accorded to the
employees and/or former employees to whom the arrangement relates;
and

® the resolution relates to the purchase or maintenance for any director or
directors of insurance against any liability.

(2) For the purposes of paragraph (1) of this article,

(a) an interest of any person who is a connected person of a director within
the meaning of section 252 of the Companies Act 2006 shall be taken
to be the interest of that director and, in relation to an alternate
director, an interest of his appointor shall be treated as an interest of
the alternate director without prejudice to any interest which the
alternate director has otherwise; and

(b) without prejudice to the generality of paragraph (1) of this article, a
director shall be considered to be interested in a matter if it relates to a
transaction or arrangement with a person or body corporate of or in
which he is an officer, employee, shareholder, consultant, adviser or
representative or in which he is otherwise interested.

3) Where proposals are under consideration concerning the appointment
(including the fixing or varying of terms of appointment) of two or more
directors to offices or employments with the Company or any body corporate
in which the Company is interested, the proposals may be divided and
considered in relation to each director separately and (provided he is not for
any reason precluded from voting) each of the directors concerned shall be
entitled to vote and be counted in the quorum in respect of each resolution
except that concerning his own appointment.

135. The Company may by ordinary resolution suspend or relax to any extent, either
generally or in respect of any particular matter, any provision of these articles
prohibiting a director from voting at a meeting of the directors or of a committee of
the directors or ratify any transaction not duly authorised by reason of contravention
of any such provision.

136. If a question arises at a meeting of the directors, or a meeting of a committee of the
directors, as to the right of a director to vote, including whether a director has a
material interest and/or whether a matter is material for the purposes of article 134,
the question may, before the conclusion of the meeting, be decided by a resolution of
a majority of directors present at the meeting (other than the director concerned and
any other director having a like interest as such director) and such resolution shall be
final and conclusive.

GOVERNANCE AND EDITORIAL COMMITTEE

137.  For so long as News Corporation in combination with any member(s) of the same
Group of Interconnected Bodies Corporate as News Corporation does not control
more than 50% of the votes capable of being cast at a general meeting of the

0012561-0000352 CO:14044661.2 43

MOD300010234



For Distribution to CPs

Company, the Company shall establish and maintain a Governance and Editorial
Committee.

138.  The Governance and Editorial Committee shall be chaired by an Independent Director
and shall consist of directors of the Company provided that a majority of the
Governance and Editorial Committee shall consist of Independent Directors. At least
one of the Independent Directors sitting on the Governance and Editorial Committee
shall be a person with senior editorial and/or journalistic experience.

139. The Governance and Editorial Committee shall:

(1) oversee compliance by the Company with the Governance and Editorial
Committee Matters;

2) operate under terms of reference which shall stipulate that the Governance and
Editorial Committee will:

(a) be adequately resourced and have powers to review and investigate all
areas within the remit of the Governance and Editorial Committee;

(b) meet at least four times a year;
(c) report on aregular basis to the Company's board of directors;

(d) cause a statement to be included in the Company's annual report on its
activities including its oversight functions relating to the Governance
and Editorial Committee Matters;

(e) consider any representation made by the Head of Sky News as to the
Company's compliance with articles 90 and 91 and report any such
representations to the board of the Company; and

(f) advise the Company's board of directors on any issues within its remit,
including any approvals specified in article 91; and

3) be quorate in respect of the consideration of editorial or journalistic matters
only if an Independent Director with senior editorial and/or journalistic
experience is present.

140.  Subject to the provisions of these articles, the terms of reference of the Governance
and Editorial Committee shall be determined by the Company's board of directors.

AUDIT COMMITTEE

141. The Company shall establish and maintain an Audit Committee, which shall consist
exclusively of Independent Directors and will have the power to approve the
transactions referred to in articles 92 and 93.

142.  Subject to the provisions of these articles, the terms of reference of the Audit
Committee shall be determined by the Company's board of directors.

MINUTES

143.  The directors shall cause minutes to be made in books kept for the purpose:
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(a) of all appointments of officers made by the directors; and

(b) of all proceedings at meetings of the Company, of the holders of any class of
shares in the Company, and of the directors, and of committees of the
directors, including the names of the directors present at each such meeting.

Minutes shall be retained for at least ten years from the date of the appointment or
meeting and shall be kept available for inspection in accordance with the Acts.

144.  Any such minutes, if purporting to be signed by the chairman of the meeting to which
they relate or of the meeting at which they are read, shall be sufficient evidence
without any further proof of the facts therein stated.

SECRETARY

145.  Subject to the provisions of the Acts, the secretary shall be appointed by the directors
for such term, at such remuneration and on such other conditions as they think fit; and
any secretary so appointed may be removed by them.

THE SEAL

146. The seal shall be used only by the authority of a resolution of the directors or of a
committee of the directors. The directors may determine whether any instrument to
which the seal is affixed, shall be signed and, if it is to be signed, who shall sign it.
Unless otherwise determined by the directors:

(a) share certificates and, subject to the provisions of any instrument constituting
the same, certificates issued under the seal in respect of any debentures or
other securities, need not be signed and any signature may be applied to any
such certificate by any mechanical or other means or may be printed on it; and

(b) every other instrument to which the seal is affixed shall be signed by two
authorised persons or by a director in the presence of a witness who attests the
signature and for this purpose an authorised person is any director or the
secretary of the Company.

147.  Subject to the provisions of the Acts, the Company may have an official seal for use
in any place.

DIVIDENDS

148. Subject to the provisions of the Acts, the Company may by ordinary resolution
declare dividends in accordance with the respective rights of the members, but no
dividend shall exceed the amount recommended by the directors.

149.  Subject to the provisions of the Acts, the directors may pay interim dividends of such
amounts and on such dates and in respect of such periods as they may think fit if it
appears to them that they are justified by the profits of the Company available for
distribution. If the share capital is divided into different classes, the directors may pay
interim dividends on shares which confer deferred or non-preferred rights with regard
to dividend as well as on shares which confer preferential rights with regard to
dividend, but no interim dividend shall be paid on shares carrying deferred or
non-preferred rights if at the time of payment, any preferential dividend is in arrear.
The directors may also pay at intervals settled by them any dividend payable at a
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fixed rate if it appears to them that the profits available for distribution justify the
payment. If the directors act in good faith they shall not incur any liability to the
holders of shares conferring preferred rights for any loss they may suffer by the lawful
payment of an interim dividend on any shares having deferred or non-preferred rights.

150.  Subject to the provisions of the Acts and except as otherwise provided by these
articles or the rights attached to shares, all dividends shall be declared and paid
according to the amounts paid up on the shares on which the dividend is paid. If any
share is issued on terms that it ranks for dividend as from a particular date, it shall
rank for dividend accordingly. In any other case (and except as aforesaid), dividends
shall be apportioned and paid proportionately to the amounts paid up on the shares
during any portion or portions of the period in respect of which the dividend is paid.
For the purpose of this article, an amount paid up on a share in advance of a call shall
be treated, in relation to any dividend declared after the payment but before the call,
as not paid up on the share.

151. A general meeting declaring a dividend may, upon the recommendation of the
directors, by ordinary resolution direct that it shall be satisfied wholly or partly by the
distribution of assets and, where any difficulty arises in regard to the distribution, the
directors may settle the same as they think fit and in particular (but without limitation) .
may issue fractional certificates (or ignore fractions) and fix the value for distribution
of any assets, and may determine that cash shall be paid to any member on the basis
of the value so fixed in order to adjust the rights of members, and may vest any assets
in trustees.

152. (1)  Any dividend or other money payable in respect of a share may be paid by
cheque or warrant sent by post to the registered address of the person entitled
or, if two or more persons are the holders of the share or are jointly entitled to
it by reason of the death or bankruptcy of the holder, to the registered address
of that one of those persons who is first named in the register of members or to
such person and to such address as the person or persons entitled may by
notice direct. Every cheque or warrant shall be made payable to the order of
or to the person or persons entitled or to such other person as the person or
persons entitled may by notice direct and payment of the cheque or warrant
shall be a good discharge to the Company. Any such dividend or other money
may also be paid by any other method (including direct debit and bank transfer
or, in respect of shares in uncertificated form, where the Company is
authorised to do so by or on behalf of the holder or joint holders, in such
manner as the directors may from time to time consider sufficient, by means of
a relevant system) which the directors consider appropriate. Any joint holder
or other person jointly entitled to a share as aforesaid may give receipts for any
dividend or other money payable in respect of the share.

(2) The Company may cease to send any cheque or warrant (or to use any other
method of payment) for any dividend payable in respect of a share if:

(a) in respect of at least two consecutive dividends payable on that share
the cheque or warrant has been returned undelivered or remains
uncashed (or that other method of payment has failed); or

ib) following one such occasion, reasonable enquiries have failed to
establish any new address of the holder,
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but, subject to the provisions of these articles, shall recommence sending
cheques or warrants (or using another method of payment) for dividends
payable on that share if the person or persons entitled so request and have
supplied in writing a new address or account to be used for that purpose.

153. No dividend or other money payable in respect of a share shall bear interest against
the Company, unless otherwise provided by the rights attached to the share.

154.  Any dividend which has remained unclaimed for 12 years from the date when it
became due for payment shall, if the directors so resolve, be forfeited and cease to
remain owing by the Company.

i35 The directors may, with the authority of an ordinary resolution of the Company, offer
any holders of ordinary shares the right to elect to receive ordinary shares, credited as
fully paid, instead of cash in respect of the whole (or some part, to be determined by
the directors) of any dividend specified by the ordinary resolution. The following
provisions shall apply:

(a) The said resolution may specify a particular dividend (whether or not
declared), or may specify all or any dividends declared or payable within a
specified period, but such period may not end later than the beginning of the
fifth annual general meeting next following the date of the meeting at which
the ordinary resolution is passed.

(b) The entitlement of each holder of ordinary shares to new ordinary shares shall
be such that the relevant value of the entitlement shall be as nearly as possible
equal to (but not greater than) the cash amount (disregarding any tax credit)
that such holder would have received by way of dividend. For this purpose
"relevant value” shall be calculated by reference to the average of the middle
market quotations for the Company's ordinary shares on the London Stock
Exchange as derived from the Daily Official List, for the day on which the
ordinary shares are first quoted "ex" the relevant dividend and the four
subsequent dealing days, or in such other manner as may be determined by or
in accordance with the ordinary resolution. A certificate or report by the
auditors as to the amount of the relevant value in respect of any dividend shall
be conclusive evidence of that amount.

() No fraction of a share shall be allotted and the directors may deal with any
fractions which arise as they think fit.

(d) The directors shall, after determining the basis of allotment, notify the holders
of ordinary shares in writing of the right of election offered to them, and
specify the procedure to be followed and place at which, and the latest time by
which, elections must be received in order to be effective.

(e) The directors may exclude from any offer any holders of ordinary shares
where the directors believe that the making of the offer to them would or
might involve the contravention of the laws of any territory or that for any
other reason the offer should not be made to them.

® The dividend (or that part of the dividend in respect of which a right of
election has been given) shall not be payable on ordinary shares in respect of
which an election has been duly made ("the elected ordinary shares") and
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instead additional ordinary shares shall be allotted to the holders of the elected
ordinary shares on the basis of allotment determined as aforesaid. For such
purpose the directors shall capitalise out of any amount for the time being
standing to the credit of any reserve or fund (including any share premium
account or capital redemption reserve) or any of the profits which could
otherwise have been applied in paying dividends in cash, as the directors may
determine, a sum equal to the aggregate nominal amount of the additional
ordinary shares to be allotted on that basis and apply it in paying up in full the
appropriate number of unissued ordinary shares for allotment and distribution
to the holders of the elected ordinary shares on that basis.

() The directors shall not proceed with any election unless the Company has
sufficient reserves or funds that may be capitalised to give effect to it after the
basis of allotment is determined.

h) ‘The additional ordinary shares when allotted shall rank pari passu in all
respects with the fully paid ordinary shares then in issue except that they will
not be entitled to participation in the dividend in lieu of which they were
allotted.

o~

(1) The directors may do all acts and things which they consider necessary or
expedient to give effect to any such capitalisation, and may authorise any
person to enter on behalf of all the members interested into an agreement with
the Company providing for such capitalisation and incidental matters and any
agreement so made shall be binding on all concerned.

CAPITALISATION OF PROFITS

156. (1) The directors may with the authority of an ordinary resolution of the
Company:

(a) subject as hereinafter provided, resolve to capitalise any undivided
profits of the Company not required for paying any preferential
dividend (whether or not they are available for distribution) or any sum
standing to the credit of any reserve or fund of the Company (including
any share premium account or capital redemption reserve);

(b) appropriate the sum resolved to be capitalised to the members in
proportion to the nominal amounts of the shares (whether or not fully
paid) held by them respectively which would entitle them to participate
in a distribution of that sum if the shares were fully paid and the sum
were then distributable and were distributed by way of dividend and
apply such sum on their behalf either in or towards paying up the
amounts, if any, for the time being unpaid on any shares held by them
respectively, or in paying up in full shares or debentures of the
Company of a nominal amount equal to that sum, and allot such shares
or debentures credited as fully paid to those members or as they may
direct, in those proportions, or partly in one way and partly in the
other, but the share premium account, the capital redemption reserve,
and any profits which are not available for distribution may, for the
purposes of this article, only be applied in paying up shares to be
allotted to members credited as fully paid,;
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() resolve that any shares so allotted to any member in respect of a
holding by him of any partly paid shares shall so long as such shares
remain partly paid rank for dividend only to the extent that the latter
shares rank for dividend;

(d) make such provision by the issue of fractional certificates (or by
ignoring fractions) or by payment in cash or otherwise as they
determine in the case of shares or debentures becoming distributable in
fractions;

(e) authorise any person to enter on behalf of all the members concerned
into an agreement with the Company providing for the allotment to
them respectively, credited as fully paid, of any further shares to which
they are entitled upon such capitalisation, any agreement made under
such authority being binding on all such members; and

® generally do all acts and things required to give effect to such
resolution as aforesaid.

(2) Where, pursuant to an employees' share scheme (within the meaning of
section 1166 of the Companies Act 2006) the Company has granted options to
subscribe for shares on terms which provide (inter alia) for adjustments to the
subscription price payable on the exercise of such options or to the number of
shares to be allotted upon such exercise in the event of any increase or
reduction in or other reorganisation of the Company's issued share capital and
an otherwise appropriate adjustment would result in the subscription price for
any share being less than its nominal value, then, subject to the provisions of
the Acts, the directors may, on the exercise of any of the options concerned
and payment of the subscription price which would have applied had such
adjustment been made, capitalise any such profits or other sum as is
mentioned in paragraph (1)(a) above to the extent necessary to pay up the
unpaid balance of the nominal value of the shares which fall to be allotted on
the exercise of such options and apply such amount in paying up such balance
and allot shares fully paid accordingly. The provisions of paragraphs (1)(a) to
(f) above shall apply mutatis mutandis to this paragraph (but as if the authority
of an ordinary resolution of the Company were not required).

RECORD DATES

137.  Notwithstanding any other provision of these articles, but without prejudice to the
rights attached to any shares, the Company or the directors may fix a date as the
record date by reference to which a dividend will be declared or paid or a distribution,
allotment or issue made, and that date may be before, on or after the date on which the
dividend, distribution, allotment or issue is declared, paid or made (as the case may
be). Where such a record date is fixed, references in these articles to a holder of
shares or member to whom a dividend is to be paid or a distribution, allotment or
issue is to be made shall be construed accordingly.

ACCOUNTS
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158. No member (other than a director) shall have any right of inspecting any accounting
record or other document of the Company, unless he is authorised to do so by statute,
by order of the court, by the directors or by ordinary resolution of the Company.

NOTICES AND OTHER COMMUNICATIONS

159. Any notice to be given to or by any person pursuant to these articles shall be in
writing other than a notice calling a meeting of the directors which need not be in
writing.

160. (1) Any notice, document or information may (without prejudice to articles
163and 164) be given, sent or supplied by the Company to any member
either:-

(a) personally; or

(b) by sending it by post in a prepaid envelope addressed to the member at
his registered address or postal address given pursuant to article
160(4), or by leaving it at that address; or

(c) by sending it in electronic form to a person who has agreed (generally
or specifically) that the notice, document or information may be sent or
supplied in that form (and has not revoked that agreement); or

(@) subject to the provisions of the Acts, by making it available on a
website, provided that the requirements in article 160(2) are satisfied.

2) The requirements referred to in article 160(1)(d) are that: -

(a) the member has agreed (generally or specifically) that the notice,
document or information may be sent or supplied to him by being
made available on a website (and has not revoked that agreement), or
the member has been asked by the Company to agree that the
Company may send or supply notices, documents and information
generally, or the notice, document or information in question, to him
by making it available on a website and the Company has not received
a response within the period of 28 days beginning on the date on which
the Company's request was sent and the member is therefore taken to
have so agreed (and has not revoked that agreement);

(b) the member is sent a notification of the presence of the notice,
document or information on a website, the address of that website, the
place on that website where it may be accessed, and how it may be
accessed ("notification of availability");

(c) in the case of a notice of meeting, the notification of availability states
that it concerns a notice of a company meeting, specifies the place,
time and date of the meeting, and states whether it will be an annual
general meeting; and

(d) the notice, document or information continues to be published on that
website, in the case of a notice of meeting, throughout the period
beginning with the date of the notification of availability and ending
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with the conclusion of the meeting and in all other cases throughout the
period specified by any applicable provision of the Acts, or, if no such
period is specified, throughout the period of 28 days beginning with
the date on which the notification of availability is sent to the member,
save that if the notice, document or information is made available for
part only of that period then failure to make it available throughout that
period shall be disregarded where such failure is wholly attributable to
circumstances which it would not be reasonable to have expected the
Company to prevent or avoid.

3) In the case of joint holders of a share:-

(a) it shall be sufficient for all notices, documents and other information to
be given, sent or supplied to the joint holder whose name stands first in
the register of members in respect of the joint holding (the “first named
holder”) only; and

(b) the agreement of the first named holder that notices, documents and
information may be given, sent or supplied in electronic form or by
being made available on a website shall be binding on all the joint
holders.

(4) A member whose registered address is not within the United Kingdom shall
not be entitled to receive any notice, document or information from the
Company unless he gives to the Company an address (not being an electronic
address) within the United Kingdom at which notices, documents or
information may be given to him.

(5) For the avoidance of doubt, the provisions of this article 160 are subject to
article 57.

(6) The Company may at any time and at its sole discretion choose to give, send
or supply notices, documents and information only in hard copy form to some
or all members.

161. A member present either in person or by proxy, or in the case of a corporate member
by a duly authorised representative, at any meeting of the Company or of the holders
of any class of shares shall be deemed to have received notice of the meeting and,
where requisite, of the purposes for which it was called.

N

620 (1) Any notice to be given to a member may be given by reference to the register
of members as it stands at any time within the period of 15 days before the
notice is given; and no change in the register after that time shall invalidate the
giving of the notice.

2) Every person who becomes entitled to a share shall be bound by any notice in
respect of that share which, before his name is entered in the register of
members, has been given to the person from whom he derives his title; but this
paragraph does not apply to a notice given under section 793 of the
Companies Act 2006.

163.  Subject to the Acts, where by reason of the suspension or curtailment of postal
services within the United Kingdom, the Company is unable effectively to give notice
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of a general meeting, the general meeting may be convened by a notice advertised in
two national daily newspapers published in the United Kingdom. The Company shall
send a copy of the notice to members in the same manner as it sends notices under
article 160 if at least seven clear days before the meeting the posting of notices to
addresses throughout the United Kingdom again becomes practicable.

164.  Subject to the Acts, any notice, document or information to be given, sent or supplied
by the Company to the members or any of them, not being a notice to which
article 163 applies, shall be sufficiently given, sent or supplied if given by
advertisement in at least one leading national daily newspaper published in the United
Kingdom.

165.  Any notice, document or information given, sent or supplied by the Company to the
members or any ol them:-

(@) by post, shall be deemed to have been received 24 hours after the time at
which the envelope containing the notice, document or information was posted
unless it was sent by second class post or there is only one class of post, or it
was sent by air mail to an address outside the United Kingdom, in which case
it shall be deemed to have been received 48 hours after it was posted. Proof
that the envelope was properly addressed, prepaid and posted shall be
conclusive evidence that the notice, document or information was sent;

(b) by advertisement, shall be deemed to have been received on the day on which
the advertisement appears;

(c) by electronic means, shall be deemed to have been received 24 hours after it
was sent. Proof that a notice, document or information in electronic form was
addressed to the electronic address provided by the member for the purpose of
receiving communications from the Company shall be conclusive evidence
that the notice, document or information was sent;

(d) by making it available on a website, shall be deemed to have been received on
the date on which notification of availability on the website is deemed to have
been received in accordance with this article or, if later, the date on which it is
first made available on the website;

(e) by means of a relevant system, shall be deemed to have been received 24
hours after the Company, or any sponsoring system participant acting on the
Company's behalf, sends the issuer-instruction relating to the notice, document
or information.

166. Any notice document or information may be given, sent or supplied by the Company
to the person entitled to a share in consequence of the death or bankruptcy of a
member by sending or delivering it in any manner authorised by these articles for the
giving of notice to a member addressed to that person by name, or by the title of
representative of the deceased or trustee of the bankrupt or by any like description, at
the address, if any, within the United Kingdom supplied for that purpose by the
person claiming to be so entitled. Until such an address has been supplied, a notice
may be given in any manner in which it might have been given if the death or
bankruptcy had not occurred.
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167. If on three consecutive occasions notices, documents or information sent or supplied
to a member have been returned undelivered, the member shall not be entitled to
receive any subsequent notice, document or information until he has supplied to the
Company (or its agent) a new registered address or a postal address within the United
Kingdom, or (without prejudice to article 160(4)) shall have informed the Company,
in such a manner as may be specified by the Company, of an electronic address. For
the purposes of this article, references to notices, documents or information include
references to a cheque or other instrument of payment; but nothing in this article shall
entitle the Company to cease sending any cheque or other instrument of payment for
any dividend, unless it is otherwise so entitled under these articles.

168. Where a document is required under these articles to be signed by a member or any
other person, if the document is in electronic form, then in order to be valid the
document must either:

(a) incorporate the electronic signature, or personal identification details (which
may be details previously allocated by the Company), of that member or other
person, in such form as the directors may approve, or

(M be accompanied by such other evidence as the directors may require in order
to be satisfied that the document is genuine.

The Company may designate mechanisms for validating any such document and a
document not validated by the use of any such mechanisms shall be deemed as having
not been received by the Company. In the case of any document or information
relating to a meeting, an instrument of proxy or invitation to appoint a proxy, any
validation requirements shall be specified in the relevant notice of meeting in
accordance with articles 56 and 84.

DESTRUCTION OF DOCUMENTS
169. (1) The Company may destroy:

(a) any instrument of transfer, after six years from the date on which it is
registered;

(b) any dividend mandate or notification of change of name or address,
after two years from the date on which it is recorded;

(c) any share certificate, after one year from the date on which it is
cancelled; and

(d) any other document on the basis of which an entry in the register of
members is made, after six years from the date on which it is made.

(2) Any document referred to in paragraph (1) of this article may be destroyed
earlier than the relevant date authorised by that paragraph, provided that a
permanent record of the document is made which is not destroyed before that
date.

(3) It shall be conclusively presumed in favour of the Company that every entry in
the register of members purporting to have been made on the basis of a
document destroyed in accordance with this article was duly and properly
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made, that every instrument of transfer so destroyed was duly registered, that
every share certificate so destroyed was duly cancelled, and that every other
document so destroyed was valid and effective in accordance with the
particulars in the records of the Company, provided that:

(a) this article shall apply only to the destruction of a document in good
faith and without notice of any claim (regardless of the parties to it) to
which the document might be relevant;

(b) nothing in this article shall be construed as imposing upon the
Company any liability in respect of the destruction of any such
document otherwise than in accordance with this article which would
not attach to the Company in the absence of this article; and

© references in this article to the destruction of any document include
references to the disposal of it in any manner.

WINDING UP

170, If the Company commences liquidation, the liquidator may, with the sanction of a
special resolution and any other sanction required by law, subject to the provisions of

the Acts divide among the members in specie the whole or any part of the assets,
whether they shall consist of property of the same kind or not, of the Company and
may. for that purpose, value any assets as he deems fair and determine how the

division shall be carried out as between the members or different classes of members.
The liquidator may, with the like sanction, vest the whole or any part of the assets in
trustees upon such trusts for the benefit of the members as he may with the like
sanction determine, but no member shall be compelled to accept any assets upon
which there is a liability.

INDEMNITY
171.  Subject to the provisions of the Acts, the Company may:

(a) indemnify to any extent any person who is or was a director, or a director of
any associated company, directly or indirectly (including by funding any
expenditure incurred or to be incurred by him) against any loss or liability,
whether in connection with any proven or alleged negligence, default, breach
of duty or breach of trust by him or otherwise, in relation to the Company or
any associated company; and/or

(b) indemnify to any extent any person who is or was a director of an associated
company that is a trustee of an occupational pension scheme, directly or
indirectly (including by funding any expenditure incurred or to be incurred by
him) against any liability incurred by him in connection with the company's
activities as trustee of an occupational pension scheme; and/or

(c) purchase and maintain insurance for any person who is or was a director, or a
director of any associated company, against any loss or liability or any
expenditure he may incur, whether in connection with any proven or alleged
negligence, default, breach of duty or breach of trust by him or otherwise, in
relation to the Company or any associated company.
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14 June 2011

PROPOSED ACQUISITION BY NEWS CORPORATION OF UP TO 60.9 PER CENT OF BRITISH
SKY BROADCASTING GROUP PLC

UNDERTAKINGS GIVEN BY NEWS CORPORATION PURSUANT TO PARAGRAPH 3 OF
SCHEDULE 2 OF ENTERPRISE ACT (PROTECTION OF LEGITIMATE INTERESTS) ORDER 2003

WHEREAS:

(a) News Corporation proposes to acquire the shares in British Sky Broadcasting Group plc that it does
not already own.

(b) On 4 November 2010 the Secretary of State for Business, Innovation and Skills issued a European
Intervention Notice under section 67(2) of the Act and the Order in connection with the Transaction.

(©) On 31 December 2010, Ofcom provided its report to the Secretary of State on issues of media
plurality (as provided for in Article 4A of the Order) and on 30 December 2010 the OFT provided its
report to the Secretary of State on the creation of a European relevant merger situation pursuant to
Article 4(4) of the Order.

(d) The Secretary of State considers that the conditions for referring the Transaction to the CC under
Article 5 of the Order are met and, absent any offer of undertakings from News, he would be minded
to refer the Transaction to the CC.

(e) The Secretary of State has a discretion to accept undertakings in lieu of reference from News under
paragraph 3 of Schedule 2 of the Order:

"The Secretary of State may, instead of making such a reference and for the purpose of
remedying, mitigating or preventing any of the effects adverse to the public interest which
have or may have resulted. or which may be expected to result, from the creation of the
Furopean relevant merger situation concerned accept from such of the parties concerned as
thel conviders appropriaie underiakings to take such action as [he] considers appropriate.”

(0 The Secretary of State considers that the undertakings given below by News are appropriate to
remedy, mitigate or prevent the effects adverse to the public interest which may be expected to result
from the creation of the European relevant merger situation.

NOW THEREFORE News hereby gives to the Secretary of State the following undertakings for the
purpose of remedying, mitigating or preventing the effects adverse to the public interest which may be
expected to result from the Transaction.

1. EFFECTIVE DATE OF THE UNDERTAKINGS

1.1 These undertakings shall take effect from the date that, having been signed by News, they are
accepted by the Secretary of State.

2. SPIN-OFF OF SKY NEWS BUSINESS

2.1 News shall effect the spin-off of the Sky News business into an independent English public limited
company, Newco, the shares of which will be publicly traded, using its best endeavours and acting in
good faith, at the Closing Date or as soon as reasonably practicable following the Closing Date and
in any event within 9 months of the Closing Date, subject to any extension of time agreed with the
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consent of the Secretary of State. In effecting the spin-off of the Sky News business in accordance
with section 2.2 below, News shall not take any action that would prevent Newco being placed in an
overall position of editorial, governance, commercial and financial independence in which it will
continue to contribute to plurality as Sky News did prior to the Transaction. Shares in Newco shall
be distributed or otherwise issued or transferred to the shareholders of Sky in the same proportions
as their shareholdings in Sky.

22 News shall take (or procure the taking of) the following steps to achieve the spin-off of Newco to the
shareholders of Sky:

(i) the formation of Newco as a new limited company incorporated under the laws of
England and Wales as a Subsidiary of Sky;

(ii) the establishment of the corporate governance arrangements set out in section 3
below;

(iii)  the transfer of the business of Sky News (as set out in section 4 below) into Newco
in exchange for shares in Newco;

(iv) the entering into of the agreements between Sky and Newco set out in sections 4.4,
4.6 and 5 below;

(v) the spin-off of shares in Newco to shareholders of Sky in the same proportions as
their shareholdings in Sky under arrangements that cause the resulting News
shareholding in Newco on completion of the spin-off to be 39.1%, equal to its
current shareholding in Sky; and

(vi) the putting in place of arrangements for the public trading of Newco shares.

3. CORPORATE GOVERNANCE OF NEWCO

3.1 News shall ensure that the corporate governance structure of Newco shall be established to
substantially replicate the effects of the existing corporate governance structure of Sky. In
particular:

() News shall be subject to a voting limitation of 37.19% of the total votes of Newco
on substantially the same terms as currently apply in relation to Sky pursuant to the
voting agreement dated 21 September 2005 (as amended by a memorandum dated
19 October 2005);

(i) The articles of association of Newco shall provide that Newco's Sky News TV, radio
and any closely related services (irrespective of the platform on which such service
is distributed) will abide by the principle of editorial independence and integrity in
news reporting and where appropriate will comply with the Ofcom Broadcasting
Code. The articles of association of Newco shall be in a form to be approved by the
Secretary of State prior to the Effective Date;

(iii) The articles of association of Newco shall provide that, so long as News in
combination with any member of the same Group of Interconnected Bodies

Corporate as News does not own more than 50% of Newco's voting shares:

(A) the majority of the board of Newco shall comprise Independent Directors;
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B) one of those Independent Directors shall be chairman of the board of
Newco; and

© meetings of the board of Newco shall be quorate in respect of the
consideration of editorial or journalistic matters only if an Independent
Director with senior editorial and/or journalistic expertise is present.

(iv)  The definition of Independent Director contained in these undertakings shall be
included in the articles of association of Newco;

) Material Transactions between Newco and News or Sky shall require the approval
of Newco's audit committee, which shall consist exclusively of Independent
Directors. Material Transactions between Newco and News or Sky involving
amounts of £12.5 million or more shall also require the approval of the board of
Newco. In addition Newco's articles of association shall also provide that
transactions between Newco and News or Sky may, depending on materiality,
require an independent fairness opinion or Newco independent shareholder approval
(by virtue of Newco applying controls that have equivalent effect to those imposed
by Chapter 11 of the Listing Rules);

(vi)  The articles of association of Newco shall provide that the board of Newco and its
committees shall have the appropriate balance of skills, experience, independence
and knowledge of Newco to enable them to discharge their respective duties and
responsibilities effectively and that at least one Independent Director must have
senior editorial and/or journalistic experience;

(vii)  The articles of association of Newco shall provide that the appointment or removal
(including any material changes in terms and conditions which could give rise to
constructive dismissal) and any material changes to the authority or reporting
relationship of the head of Sky News must be approved by the board of Newco;

(viii) The articles of association of Newco shall provide that Newco shall adhere to the
obligations imposed by the Listing Rules as regards compliance with the principles
set out in the UK Corporate Governance Code; and

(ix)  The articles of association of Newco shall provide that, so long as News in
combination with any member of the same Group of Interconnected Bodies
Corporate as News does not own more than 50% of Newco's voting shares, Newco
shall establish a corporate governance and editorial committee which will:

(A) comprise a majority of members who are Independent Directors (including
an Independent Director with senior editorial and/or journalistic
experience);

(B) be chaired by an Independent Director;

(®) be entrusted with oversight of Newco's compliance with the corporate
governance provisions, the provisions relating to the principle of editorial
independence and integrity in news reporting and compliance with the

Ofcom Broadcasting Code as provided for under section 3.1(ii) above; and

D) operate under terms of reference which will stipulate that the corporate
governance and editorial committee will:

0012561-0000367 CO:14389412.1 3

MOD300010248



For Distribution to CPs

14 June 2011
L be adequately resourced and have powers to review and investigate
all areas within the remit of the committee;
II. meet at least four times a year;
II1. report on a regular basis to the board of Newco;
v. cause a statement to be included in the Newco annual report on its

activities including its oversight functions specified in section
3.1(ix)(C) above;

V. consider any representations made by the head of Sky News as to
Newco's compliance with the provisions relating to editorial
independence and integrity in news reporting and compliance with
the Ofcom Broadcasting Code as provided for under section 3.1(ii)
above and report any such representations to the board of Newco;
and

VI advise the Newco board on any issues within its remit including any
approval specified at 3.1(vii) above.

(E) be quorate in respect of the consideration of editorial or journalistic matters
only if an Independent Director with senior editorial and/or journalistic
expertise is present.

3.2 For so long as News in combination with any member of the same Group of Interconnected Bodies
Corporate as News does not own more than 50% of the voting shares in Newco, News shall vote
against any proposed change to Newco's articles of association which would remove the corporate
governance provisions provided for in sections 3.1 (ii) to 3.1 (ix) above.

3.3 News shall not attempt to cause Newco to act in breach of its Articles of Association.
4. SKY NEWS BUSINESS TO BE HELD WITHIN NEWCO
4.1 News shall cause the Sky News business to be transferred, as a going concern, to Newco. This will

require the transferring or making available of those assets required to conduct the Sky News
business, which will be set out in a Schedule of Assets which will be provided to the Secretary of
State prior to the Effective Date and which will include:

(i) all or substantially all tangible assets currently used exclusively for the purposes of
carrying on Sky News' business. Arrangements will also be made for Newco to
have the use of assets which are not used exclusively in the Sky News business on
normal market terms if so requested by Newco;

(ii) all Key Sky News Editorial Staff and all or substantially all staff currently engaged
principally in the Sky News business, including news gathering staff (UK and
international staff), production, online and multimedia staff; and

(iii)  all or substantially all licences, permits, consents and authorisations issued by any
governmental or regulatory organisation for the benefit or purpose of the Sky News
business (and, to the extent that such licences, permits, consents or authorisations
are not capable of transfer, News will endeavour to assist Newco in applying for
new licences, permits, consents or authorisations).
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42 News shall (subject to customary limitations) not solicit staff transferred to Newco for a period
beginning on the Closing Date and ending 24 months after the date of spin-off.

4.3 Without prejudice to the generality of section 4.1 above, and subject to obtaining the necessary third
party consents, News shall also use all reasonable endeavours to procure that there will be
transferred or made available to Newco:

(i) the benefit and burden of any carriage agreements between Sky and third parties
(including with Virgin Media and UPC) for the distribution of the Sky News TV
channel. News will use all reasonable efforts to ensure that these agreements are
transferred directly to Newco;

(ii) Argiva capacity for one standard definition channel until the expiry of Sky's existing
capacity agreement with Argiva in respect of the broadcast of Sky News on DTT;

(iii)  the benefit and burden of wholesale contracts entered into by Sky for the supply of
news content to Channel 5 and IRN; and

(iv)  the benefit and burden of all or substantially all contracts to which Sky News is
party associated with fixed newsgathering,.

4.4 In addition News shall ensure that Sky enters into a Carriage Agreement with Newco under which
Sky News channels and services will be provided to Sky on a wholesale basis for distribution by Sky
to viewers or subscribers in return for the payment of a carriage fee by Sky to Newco in a form to be
approved by the Secretary of State prior to the Effective Date.

4.5 Any Carriage Agreement approved by the Secretary of State for the purpose of the obligation in

paragraph 4.4 above shall:
(i) be for a term of 10 years;
(ii) not provide Sky (or News) with any ability to determine or influence the editorial
content of Sky News output or the appointment or termination of editors or other
staff of Newco;

(iii)  subject to section 4.8 below be terminable by Sky only in the event of material
breach that has not been cured or in the event that the Brand Licensing Agreement
expires or terminates;

(iv)  (subject to EPG regulation including Ofcom's Code of Practice on EPGs, and Sky's
published "Method for allocating listings in Sky's EPG") oblige News to use its best
endeavours to ensure that Newco is provided with an EPG slot which is no worse
than Sky News' current EPG slot; and

) contain a dispute resolution mechanism.

4.6 News shall ensure that Sky will enter into a royalty-bearing Brand Licensing Agreement with
Newco, under which Newco will receive a licence of the Sky News brand for a fourteen year term
which may be extended at the option of Newco for a further 3 years, in a form to be approved by the
Secretary of State prior to the Effective Date.

4.7 Any Brand Licensing Agreement approved by the Secretary of State for the purpose of the obligation
in paragraph 4.6 above shall:
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(i) permit Newco to use the Sky News brand in connection with its news output;
(i) not provide Sky or News with any ability to determine or influence the editorial
content of Sky News output or the appointment or termination of editors or other

staff of Newco;

(iii)  subject to section 4.8 below be terminable by Sky only in the event of a material
breach that has not been cured, in the event that Newco ceases to provide output
which is branded "Sky News" and/or in the event of a change in Control of Newco;
and

(iv)  contain a dispute resolution mechanism.,

4.8 News shall also ensure that neither the Carriage Agreement nor the Brand Licensing Agreement can
be terminated by Sky until any dispute between Newco and Sky as to the validity of that proposed
termination has been finally resolved under the dispute resolution process specified in the relevant
agreement. News will bear all reasonable costs (including Newco's reasonable costs) of any dispute
resolution process originating from a proposed termination by Sky of the relevant agreement
(irrespective of the outcome of that dispute resolution process).

4.9 News shall ensure that Sky continues to cross-promote Sky News on Sky's linear channels to a level
and in a manner comparable with such cross-promotion for the period of 12 months prior to the
Effective Date, for as long as Newco and Sky are party to the Carriage Agreement entered into
pursuant to section 4.4 above, and only to the extent that such cross-promotion is not classified as
"television advertising" under Ofcom's Code on the Scheduling of Television Advertising.

5. OPERATIONAL AGREEMENTS BETWEEN SKY AND NEWCO
50 News shall ensure that Sky will, prior to or at spin-off, enter into the agreements listed below with
Newceo under which Sky will provide facilities and support services to Newco, on arms'-length terms

which are fair and reasonable:

(1) an advertising sales agreement between Newco and Sky under which Sky will sell
advertising and sponsorship on behalf of Newco for a term of up to 3 years;

(ii) a lease of land and buildings under which Sky will agree to lease the existing Sky
News land and buildings to Newco for a period of up to 15 years and which shall be
in a form to be approved by the Secretary of State prior to spin-off;

(ili)  a site support services agreement under which Sky will agree to provide certain
support services to Newco while Newco leases premises from Sky including IT

support services for a term comparable with the term of the lease;

(iv) one or more agreements in relation to broadcast and technical services under which
Sky will offer to Newco:

(A) satellite capacity;
B) playout;
© uplink;

(D) DTT transmission;
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(E) online transmission; and
03] mobile distribution,

in each case for a term of up to 10 years (or such shorter time as required by Newco) except
for the service set out at (D) which will be provided until [[13<] (when Sky's contract with
Arqgiva relating to the broadcast of Sky News on DTT expires and it is expected that Newco
will enter into its own contract directly with Arqiva) and, in the case of the agreement(s)
relating to the services set out at (A), (B) and (C) in a form to be approved by the Secretary
of State prior to spin-off; and

(v) broadcast operations (including studio operations staff such as camera operators and
sound technicians; edit suite services and staff; in-studio graphics specialists; and
video library staff) and creative services (on- and off- screen design services)
agreements.

fach of the agreements set out at 5.1 (i) to (v) above will be terminable by Newco on the provision
of reasonable notice to Sky and, where appropriate, break fees to cover Sky's unavoidable costs of
early exit. The required period of notice (and, where applicable, break fees) will be set out in each
agreement.

5.3 News shall ensure that the agreements listed at sections 5.1(iii), 5.1(iv) and 5.1(v) above will provide
that charges to Newco are set for the first year at a fixed price (for each relevant agreement)
equivalent to the cost of Sky providing the relevant services (including internal cost allocations) plus
a 5% margin. Thereafter the charge to Newco for each agreement will be based upon the fixed price
increased by CPI for each following year for the remainder of the agreement, with the following

adjustments:

(i) Sky will adjust pricing to reflect actual usage levels for services where Newco has
variable demand (e.g. IT support services and broadcast operations and creative
services); and

(ii) Sky will adjust pricing to pass on savings or cost increases of services which Sky

obtains from a third party (for example, the cost of web hosting or mobile
transmission); and

(ili)  the percentage increase in the total amount charged to Newco on a like-for-like basis
(i.e. assuming the same levels on consumption for those costs which are variable in
nature based on usage levels) will be subject to an aggregate cap on the increase in
the total amount charged to Newco of 6% plus 50% of the incremental increase in
CPI between 6% and 10%, and to the extent that this is exceeded the CPI adjustment
applied to the charge for each agreement will be reduced.

News shall grant Newco reasonable audit rights in relation to such actual usage levels, savings or
cost increases in each case to the extent that Newco reasonably requires such an audit, in the event
that Sky fails to provide any relevant information within a reasonable period of time following a
written request for such information from Newco, such right not to be exercised more frequently
than once per year. In the event that any audit identifies any discrepancy, appropriate adjustments to
charges will be made.

5.4 News shall ensure that any agreements entered into under sections 5.1(i) to 5.1(v) above will contain
a dispute resolution mechanism. In the case of the lease agreement described in section 5.1(ii) above
and the agreement(s) in relation to services described at section 5.1(iv)(A), 5.1(iv)(B) and 5.1(iv)(C)
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above, News will ensure that the dispute resolution mechanism contains similar provisions to those
described at 4.8 above.

6. APPOINTMENT OF MONITORING TRUSTEE

6.1 Within 20 Working Days of the Effective Date, News shall nominate a Monitoring Trustee to be
approved by the Secretary of State in writing on such terms to be approved by the Secretary of State
in advance in writing and remunerated by News. The Monitoring Trustee so approved shall be
appointed by News within 7 Working Days.

6.2 The Monitoring Trustee shall possess appropriate qualifications and experience to carry out the
Monitoring Trustee's Functions.

6.3 The Monitoring Trustee shall be independent of News, its Affiliates and any member of the same
Group of Interconnected Bodies Corporate and shall have no conflict of interest in relation to the
performance of the Monitoring Trustee's Functions,

6.4 If the person nominated by News pursuant to section 6.1 above is not approved by the Secretary of
State, News shall nominate an alternative person within 7 Working Days to be approved in
accordance with the procedure set out in 6.1 above.

6.5 In the event that:

(i) News fails to nominate any person or persons in accordance with the provisions of
section 6.1 above or 6.4 above; or

(ii) none of the persons nominated by News pursuant to section 6.1 above or 6.4 above
is approved by the Secretary of State; or

(iii) News is unable for any reason to conclude within the time limit stipulated in section
6.1 above the appointment of any such person following approval by the Secretary
of State,

News shall appoint from such person or persons nominated by the Secretary of State one person to
act as Monitoring Trustee in accordance with such a mandate as is approved in advance in writing by
the Secretary of State. News shall use its best endeavours to make such appointment within 7
Working Days of receiving the nominations from the Secretary of State and in any event within 15
Working Days.

6.6 News shall secure that a Monitoring Trustee is appointed in accordance with sections 6.1 to 6.5
above prior to the Closing Date.

6.7 In the event that the appointment of a Monitoring Trustee terminates for any reason prior to the
fulfilment of the undertakings to the satisfaction of the Secretary of State, including where the
Monitoring Trustee has ceased to perform or to be able to perform its functions or for any other good
cause (including a conflict of interest or illness), News shall, if directed to do so by the Secretary of
State, upon the direction of the Secretary of State, propose a replacement within 7 Working Days to
be appointed in accordance with sections 6.1 to 6.4 above. If no replacement Monitoring Trustee is
appointed within 30 Working Days of this section being triggered, News shall appoint a Monitoring
Trustee in accordance with section 6.5 above. Where required by the Secretary of State, the outgoing
Monitoring Trustee shall continue as Monitoring Trustee until a new Monitoring Trustee is in place
and a full handover of all relevant information has taken place.

0012561-0000367 C0O:14389412.1 8

MOD300010253



For Distribution to CPs

14 June 2011

6.8 The Monitoring Trustee shall remain in place until the spin-off of the Sky News business in
accordance with section 2 or until all of the operational agreements detailed in section 5.1 above
become effective, whichever is the later.

6.9 News shall not vary the terms upon which a Monitoring Trustee is appointed save with the consent
of the Secretary of State,

7. FUNCTIONS OF MONITORING TRUSTEE

7.1 The Monitoring Trustee shall act on behalf of the Secretary of State and shall be under an obligation
to the Secretary of State to carry out its functions to the best of its abilities.

7.2 The Monitoring Trustee shall monitor News' compliance with all and any part of these undertakings
prior to the operational agreements detailed in section 5.1 above becoming effective and shall
provide to the Secretary of State any advice that he may reasonably require in relation to his review
of the key operational agreements in section 5.1 above which require his prior approval.

7.3 The Monitoring Trustee shall, as soon as reasonably practicable, comply at all times with any
reasonable instructions or written directions made by the Secretary of State and such person
nominated by the Secretary of State for the purposes of carrying out or securing compliance with the
undertakings (or any matter incidental thereto) and shall provide to the Secretary of State such
information and reports in relation to the carrying out of the Monitoring Trustee Functions as the
Secretary of State may reasonably require.

7.4 The Monitoring Trustee shall promptly report in writing to the Secretary of State and to the OFT if
the Monitoring Trustee concludes on reasonable grounds that the undertakings have been breached,
or if it considers that it is not in a position to effectively carry out its functions. In that situation, the
Monitoring Trustee should set out the reasons for its view and attach any relevant supporting
evidence available to it (unless doing so would infringe its obligations referred to in section 10.2
below). If the Monitoring Trustee sends a report to the to the Secretary of State or to the OFT under
this section 7.4, the Monitoring Trustee shall, at the same time, inform News of such a report being
sent.

7.5 The Monitoring Trustee shall ensure that:

(i) no arrangements are put in place or completed that affect the ability of News to
comply with its obligations under these undertakings; and

(ii) News takes no action or makes no omission that might adversely affect News'
compliance with its obligations under these undertakings.

7.6 The Monitoring Trustee shall:

(1) facilitate the provision of information by News to the Secretary of State in
accordance with section 9 of these undertakings; and

(i1) have access to all relevant information and documents which it shall pass to the
Secretary of State if so requested (unless doing so would infringe its obligations
referred to in section 10.2 below).

7.7 In furtherance of the Monitoring Trustee's functions outlined above, the Monitoring Trustee shall
take such steps as it reasonably considers necessary including giving such directions to the officers

or staff of News, including any person holding such position on a temporary basis, as are reasonably
necessary for the fulfilment of the Monitoring Trustee's functions.
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7.8 In order to provide advice to the Secretary of State in relation to his review of the operational
agreements as set out in section 7.2 above, the Monitoring Trustee shall be permitted to call on the
advice of any third party that the Monitoring Trustee reasonably considers to be expert in this area
and independent of News and Newco. News will bear all reasonable costs incurred by the
Monitoring Trustee under this section 7.8.

8. REMUNERATION OF MONITORING TRUSTEE

8.1 News shall pay the Monitoring Trustee a reasonable remuneration for the services it provides in
carrying out the Monitoring Trustee Functions, and shall pay the Monitoring Trustee in a way that
does not impede the independent and effective fulfilment of the Monitoring Trustee Functions.

9. OBLIGATIONS OF NEWS FOLLOWING APPOINTMENT OF MONITORING TRUSTEE

9.1 News shall not give any instruction or request to the Monitoring Trustee which conflicts with the
Monitoring Trustee Functions.

9.2 News shall take all such steps as are reasonably necessary to enable the Monitoring Trustee to carry
out the Monitoring Trustee Functions and shall cooperate fully with the Monitoring Trustee,
including but not limited to:

@) . complying promptly and securing that its officers and staff comply promptly with
such written directions as the Monitoring Trustee may from time to time give
pursuant to section 7.7 above; and

(ii) providing the Monitoring Trustee with all such assistance and information, as it may
reasonably require in carrying out the Monitoring Trustee Functions including the
provision of full and complete access to all personnel, books, records, documents
and facilities of News, Sky and Newco as the Monitoring Trustee may reasonably
require access to.

93 If News has any reason to suspect that these undertakings might have been breached, it should notify
the Monitoring Trustee and the OFT immediately.

10. REPORTING OBLIGATIONS OF THE MONITORING TRUSTEE

10.1  Starting four weeks after Closing Date the Monitoring Trustee shall provide every four weeks to the
Secretary of State and the OFT a statement certifying whether or not, in his view, News has
complied with these undertakings in the preceding four weeks.

10.2  When providing its reports to the Secretary of State and the OFT the Monitoring Trustee must ensure
that it does not disclose any information or documents to the Secretary of State or the OFT which
News would be entitled to withhold from the Secretary of State or the OFT (as applicable) on the
grounds of legal privilege.

10.3  All communications between the Monitoring Trustee and the Secretary of State and the OFT shall be
confidential and should not be disclosed to News, save with the express written permission of the
Secretary of State and/or the OFT. For the avoidance of doubt, nothing in this section 10.3 shall
restrict the Monitoring Trustee from informing News of any report sent to the Secretary of State or to
the OFT under section 7.4 above. In relation to the possibility of disclosure of such communications
to third parties, the Secretary of State shall act in accordance with the provisions of Part 9 of the
Enterprise Act 2002. The Monitoring Trustee shall not disclose such communications to third
parties.
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11. CONTINUED SEPARATION

11.1  News shall not, for a period of 10 years from the Effective Date, except with the prior written
consent of the Secretary of State, acquire shares in Newco that will result in News in combination
with any member of the same Group of Interconnected Bodies Corporate as News holding more than
39.14% of the shares in Newco.

12. COMPLIANCE

12.1  News shall comply promptly with such written directions as the Secretary of State may from time to
time give:

(i) to take such steps as may be specified or described in the directions for the purpose
of carrying out or securing compliance with these undertakings; or

(i1) to do or refrain from doing anything so specified or described which it might be
required by these undertakings to do or to refrain from doing.

12.2  News shall procure that any member of the same Group of Interconnected Bodies Corporate as News
complies with these undertakings as if it had given them and actions and omissions of the members
of the same Group of Interconnected Bodies Corporate as News shall be attributed to News for the
purposes of these undertakings.

12.3  Where any Affiliate of News is not a member of the same Group of Interconnected Bodies Corporate
as News, News shall use its best endeavours to procure that any such Affiliate will comply with
these undertakings as if it had given them. Until the Closing Date, Sky shall not be treated as an
Affiliate of News for the purposes of this paragraph.

13. INTERIM ACTION

13.1  Prior to the spin-off of the Sky News business, News shall ensure that, from the Closing Date
(except with the prior written consent of the Secretary of State or for the purposes of preparing for
the transfer of the Sky News business to Newco and/or effecting the spin-off):

() without News accepting any duty to provide any substantial capital expenditure to
the Sky News business in addition to the capital expenditure plans in place at the
time of the Transaction, the Sky News business (as at the Closing Date) is
maintained as a going concern and sufficient resources are made available by News
for the continuation of the Sky News business on the basis of its pre-merger business
plan;

(ii) no material changes are made to the organisational structure of the Sky News
business or the management responsibilities within the Sky News business, other
than in the ordinary course of business;

(iii)  the Sky News business, including its facilities and goodwill, is maintained and
preserved and is run in the ordinary course;

@iv) News shall not attempt to influence the editorial decisions of the Sky News business
prior to the completion of spin-off;

) the nature, description, range and standard of news gathering and production and
broadcast news currently supplied by the Sky News business is maintained;
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(vi) the separate brand identity of the Sky News business is maintained;

(vil)  no assets of the Sky News business are disposed of, and no Interest in such assets is
created or disposed of, other than in the ordinary course of business;

(viii)  there is no new integration of the information technology used by Sky with that used
by the Sky News business and the software and hardware platforms of the Sky News
business shall remain unchanged, except for changes and maintenance in the
ordinary course of business; and

(ix)  all reasonable steps are taken to encourage all Key Sky News Editorial Staff and all
or substantially all staff currently engaged principally in the Sky News business (as
set out in section 4.1 above) to remain with the Sky News business.

13.2  News shall provide to the Secretary of State such information as the Secretary of State may from
time to time reasonably require for the purposes of monitoring compliance by News with these
undertakings.

14. PROVISION OF INFORMATION

14.1  News shall furnish promptly to the Secretary of State or the OFT such information as the Secretary
of State or the OFT considers necessary in relation to or in connection with the implementation
and/or enforcement of and/or the compliance with these undertakings, including for the avoidance of
doubt, any confidential information.

15. INTERPRETATION
15.1  The Interpretation Act 1978 shall apply to these undertakings as it does to Acts of Parliament.

15.2  References in these undertakings to any English law term for any legal status, interest, concept or
thing shall in respect of any jurisdiction other than England and Wales be deemed to include what
most nearly approximates in that jurisdiction to the English law term.

153  In these undertakings the word "including" shall mean including without limitation or prejudice to
the generality of any description, definition, term or phrase preceding that word and the word
"include" and its derivatives shall be construed accordingly.

15.4  For the purposes of these undertakings:

"Act" means the Enterprise Act 2002;

"Affiliate" of a person is another person who satisfies the following condition, namely that any
enterprise (which, in this context, has the meaning given in section 129(1) of the Act) that the first
person carries on and any enterprise that the second person carries on from time to time would be
regarded as being under common control for the purposes of section 26 of the Act;

"Brand Licensing Agreement" has the meaning set out in section 4.6 above;

"business" has the meaning given by section 129(1) and (3) of the Act;

"Carriage Agreement" has the meaning set out in section 4.4 above;

"CC" means the Competition Commission;
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"Closing Date" means the date on which News acquires all or a majority of the share capital of Sky
or, if the Transaction is effected by a scheme of arrangement, the date on which the scheme of
arrangement becomes effective;

"Control" shall be construed in accordance with section 26 of the Act, and in the case of a body
corporate, a person shall be deemed to Control it if he holds, or has an interest in, shares of that body
corporate amounting to 40 per cent or more of its issued share capital or carrying an entitlement to
vote at meetings of that body corporate of 40 per cent or more of the total number of votes which
may be cast at such meetings;

"CPI" means the consumer prices index, as published from time to time by the Office for National
Statistics;

"Effective Date" means the date that, having been signed by News, these undertakings are accepted
by the Secretary of State, as described at 1.1 above;

"EPG" means Electronic Programme Guide;

"Group of Interconnected Bodies Corporate" has the meaning given in section 129(2) of the Act;
references to a Group of Interconnected Bodies Corporate shall be to the Group of Interconnected
Bodies Corporate as constituted from time to time;

"Independent Director" means a member of the Newco board of directors who:

e has not been an employee of Newco, News or any member of the same Group of
Interconnected Bodies Corporate as News within the last five years;

e does not have, and has not had within the last three years of the date of their first
election to the Newco board, a material business relationship with Newco or News either
directly, or as a partner, shareholder, director or senior employee of a body that has such
a relationship (Sky's independent directors shall not be excluded from this definition by
virtue of having served on Sky's board);

e has not received and does not receive additional remuneration from Newco or News
apart from a director's fee, does not participate in Newco's or News' share option or
performance-related pay scheme, and is not a member of Newco's or News' pension
scheme;

o does not have close family ties with any of Newco's or News' advisers, directors or
senior employees;

o does not hold cross-directorships and does not have significant links with other directors
through involvement in other companies or bodies;

e does not represent a significant Newco or News shareholder; and

e has not served on the board of Newco or News within nine years from the date of their
first election;

"Interest” includes shares, an interest in shares and any other interest carrying an entitlement to vote
at shareholders' meetings; and for this purpose "an interest in shares" includes an entitlement by a

person other than the registered holder, to exercise any right conferred by the holding of these shares
or an entitlement to Control the exercise of such right;
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"Key Sky News Editorial Staff' means the head of Sky News, the executive editor of Sky News
and the head of newsgathering of Sky News;

"Material Transaction" means any transaction that involves or could reasonably involve the
payment or receipt by Newco or its subsidiaries of amounts of £5 million or more or such other
limits agreed by Newco from time to time. For the avoidance of doubt any renewal of or material
amendment to the Carriage Agreement, the Brand Licensing Agreement, the lease agreement
described in section 5.1(ii) above or the agreement(s) in relation to services described at section
5.1(iv)(A), 5.1(iv)(B) and 5.1(iv)(C) above would be deemed to be a material transaction for the
purposes of this definition;

"Monitoring Trustee" means the person appointed pursuant to section 6 above to carry out the
Monitoring Trustee Functions;

"Monitoring Trustee Functions" means the functions set out in section 7 above;

"Newco" means the public limited company (including, where relevant, any wholly-owned
subsidiary of such public limited company) into which the business of Sky News will be transferred
and which will continue to operate that business, as described in section 2.1 above;

"News" means News Corporation;

"OFT" means the Office of Fair Trading;

"Order" means the Enterprise Act 2002 (Protection of Legitimate Interests) Order 2003;

"Secretary of State" means Secretary of State for Culture, Olympics, Media and Sport (except as
context otherwise requires);

"Sky" means British Sky Broadcasting Group plc;

"Sky News" means the business of news gathering and production, and creating and offering
(whether on a free to air or subscription basis) the broadcast news channels currently branded "Sky
News" and "Sky News HD" and related services under the Sky News brand and/or news services
provided to third parties, including the wholesale provision of news input to third party media
enterprises. For the avoidance of doubt, "Sky Sports News" is a separate business which will remain
under the sole control of Sky;

"Subsidiary" shall be construed in accordance with section 1159 of the Companies Act 2006 (as
amended), unless otherwise stated;

"Transaction" means the proposed acquisition by News of some or all of those shares in Sky that it
does not already own; and

"Working Day" means any day other than a Saturday, a Sunday, Christmas Day, Good Friday or a
bank holiday.
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PROPOSED ACQUISITiON BY NEWS CORPORATION OF UP TO 60.9 PER CENT OF BRITISH
SKY BROADCASTING GROUP PLC

UNDERTAKINGS GIVEN BY NEWS CORPORATION PURSUANT TO PARAGRAPH 3 OF
SCHEDULE 2 OF ENTERPRISE ACT (PROTECTION OF LEGITIMATE INTERESTS) ORDER 2003

WHEREAS:

(a) News Corporation proposes to acquire the shares in British Sky Broadcasting Group plc that it does
not already own.

(b) On 4 November 2010 the Secretary of State for Business, Innovation and Skills issued a European
Intervention Notice under section 67(2) of the Act and the Order in connection with the Transaction.

(©) On 31 December 2010, Ofcom provided its report to the Secretary of State on issues of media plurality
(as provided for in Article 4A of the Order) and on 30 December 2010 the OFT provided its report to
the Secretary of State on the creation of a European relevant merger situation pursuant to Article 4(4)
of the Order.

(d) The Secretary of State considers that the conditions for referring the Transaction to the CC under
Article 5 of the Order are met and, absent any offer of undertakings from News, he would be minded to
refer the Transaction to the CC.

(e) The Secretary of State has a discretion to accept undertakings in lieu of reference from News under
paragraph 3 of Schedule 2 of the Order:

"The Secretary of State may, instead of making such a reference and for the purpose of
remedying, mitigating or preventing any of the effects adverse to the public interest which
have or may have resulted, or which may be expected to result, from the creation of the
European relevant merger situation concerned accept from such of the parties concerned as
[he] considers appropriate undertakings to take such action as [he] considers appropriate.”

(D The Secretary of State considers that the undertakings given below by News are appropriate to remedy,
mitigate or prevent the effects adverse to the public interest which may be expected to result from the
creation of the European relevant merger situation.

NOW THEREFORE News hereby gives to the Secretary of State the following undertakings for the purpose
of remedying, mitigating or preventing the effects adverse to the public interest which may be expected to
result from the Transaction.

1. EFFECTIVE DATE OF THE UNDERTAKINGS

1.1 These undertakings shall take effect from the date that, having been signed by News, they are accepted
by the Secretary of State.

2. SPIN-OFF OF SKY NEWS BUSINESS

2.1 News shall effect the spin-off of the Sky News business into an independent English public limited
company, Newco, the shares of which will be publicly traded, using its best endeavours and acting in
good faith, at the Closing Date or as soon as reasonably practicable following the Closing Date and in
any event within 9 months of the Closing Date, subject to any extension of time agreed with the
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consent of the Secretary of State.
with i n 2 2 bel shall not tak io hat ld r ewco beir in
in Wthh it will

continue to con 1buLg to Ql;;rghg as Sky News did prior to the Transaction. Shares in Newco shall be

distributed_or otherwise issued or transferred to the shareholders of Sky in the same proportions as
their shareholdings in Sky.

2.2 News shall take (or procure the taking of) the following steps to achieve the spin-off of Newco to the
shareholders of Sky:

i) the formation of Newco as a new pubhe-limited company incorporated under the laws
of England and Wales as a Subsidiary of Sky;

(ii) the establishment of the corporate governance arrangements set out in section 3
below;

(iii)  the transfer of the business of Sky News (as set out in section 4 below) into Newco in
exchange for shares in Newco;

@iv) the entering into of the agreements between Sky and Newco set out in sections 4.4, 4.6
and seetion-5 below;

) the spin-off of shares in Newco to shareholders of Sky in the same proportions as their
shareholdings in Sky under arrangements that cause the resulting News shareholding
in Newco on completion of the spin-off to be 39.1%, equal to its current shareholding
in Sky; and

(vi)  the putting in place of arrangements for the public trading of Newco shares.

3. CORPORATE GOVERNANCE OF NEWCO

3.1 News shall ensure that the corporate governance structure of Newco shall be established to
substantially replicate the effects of the existing corporate governance structure of Sky. In particular:

(i) News shall be subject to a voting limitation of 37.19% of the total votes of Newco on
substantially the same terms as currently apply in relation to Sky pursuant to the
voting agreement dated 21 September 2005 (as amended by a memorandum dated 19
October 2005);

(i) The articles of association of Newco shall provide that Newco's Sky News TV, radio
and any closely related services (irrespective of the platform on which such service is
distributed) will abide by the principle of editorial independence and integrity in news
reporting and where appropriate will comply with the Ofcom Broadcasting Code,
The_articles of dssociation of Newco shall _be in_a form to be approved by the

(iiiy  The articles of association of Newco shall provide that, so long as News in
combination with any member of the same Group of Interconnected Bodies Corporate
as NeWS does not own more than 50% of Newco's voting shares—the matoriy of-the
board-of-Neweo shall-comprive-Independent-Prrectop-and-one - of those Independent
%-)§-¥-<:\;:§‘wsf«'»ﬂ~?§h~i%§"§~'%%:*---»CE'-’e—éiéﬂi‘iﬁﬁﬂwHi the-board-of Mewea—he de iimfm,} wi-adependent
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(A) the maionity of the board of Neweo shall comprise Independent Directorsy
(B) one of those lndependent Birectors shall bo chaitman of the bosed o Nowooy
and
©)
(iv) Phe detinition_of Indepemdent. Divector contalned nr these underakings shall he

included in the articles of association of Neweo;

) {+vJ—-Material Transactions between Newco and News or Sky shall require the
approval of Newco's audit committee, which shall consist exclusively of Independent
Directors. Material Transactions between Newco and News or Sky involving
amounts of £12.5 million or more shall also require the approval of the board of
Newco. In addition Newco's articles of association shall also provide that transactions
between Newco and News or Sky may, depending on materiality, require an
independent fairness opinion or Newco independent shareholder approval (by virtue
of Newco applying controls that have equivalent effect to those imposed by Chapter
11 of the Listing Rules);

(vi) ¥+ The articles of association of Newco shall provide that the board of Newco and its
committees shall have the appropriate balance of skills, experience, independence and
knowledge of Newco to enable them to discharge their respective duties and
responsibilities effectively and that at least one Independent Director must have
senior editorial and/or journalistic experience;

vii)  ¢+The articles of association of Newco shall provide that the appointment or
removal (including any material changes in terms and conditions which could give
rise to constructive dismissal) and any material changes to the authority or reporting
relationship of the head of Sky News must be approved by the board of Newco;

(viiiy  &w-The articles of association of Newco shall provide that Newco shall adhere to the
obligations imposed by the Listing Rules as regards compliance with the principles
set out in the UK Corporate Governance Code; and

(ix) ¢+ti-The articles of association of Newco shall provide that, so long as News in
combination with any member of the same Group of Interconnected Bodies Corporate
as News does not own more than 50% of Newco's voting shares, Newco shall
establish a corporate governance and editorial committee which will:

(A) comprise a majority of members who are Independent Directors (including an
Independent Director with senior editorial and/or journalistic experience);

(B) be chaired by an Independent Director;

(©) be entrusted with oversight of Newco's compliance with the corporate
governance provisions, the provisions relating to the principle of editorial
independence and integrity in news reporting and compliance with the Ofcom

Broadcasting Code as provided for under section 3.1(ii) above; and

D) operate under terms of reference which will stipulate that the corporate
governance and editorial committee will:
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L be adequately resourced and have powers to review and investigate
all areas within the remit of the committee;

IL. meet at least four times a year;
II. report on a regular basis to the board of Newco;
V. cause a statement to be included in the Newco annual report on its

activities including its oversight functions specified in section
3.1(+#ix)(C) above;

V. consider any representations made by the head of Sky News as to
Newco's compliance with the provisions relating to editorial
independence and integrity in news reporting and compliance with
the Ofcom Broadcasting Code as provided for under section 3.1(ii)
above and report any such representations to the board of Newco; and

VL advise the Newco board on any issues within its remit including any
approval specified at 3.1(x4vii) above.

32 For so long as News in combination with any member of the same Group of Interconnected Bodies
Corporate as News does not own more than 50% of the voting shares in Newco, News shall vote
against any proposed change to Newco's articles of association which would remove the corporate

4. SKY NEWS BUSINESS TO BE HELD WITHIN NEWCO

4.1 News shall cause the Sky News business to be transferred, as a going concern, to Newco. This will
require the transferring or making available of those assets required to conduct the Sky News business,
which will be set out in a Schedule of Assets which will be provided to the Secretary of State prior to
the Effective Date and which will include:

(i) all or substantially all tangible assets currently used exclusively for the purposes of
carrying on Sky News' business. Arrangements will also be made for Newco to have
the use of assets which are not used exclusively in the Sky News business on normal
market terms if so requested by Newco;

(i) all Key Sky News Editorial Staff and all or substantially all staff currently engaged
principally in the Sky News business, including news gathering staff (UK and
international staff), production, online and multimedia staff; and

(iii) all or substantiatly ail licences, permits, consents and authorisations issued by any
governmental or regulatory organisation for the benefit or purpose of the Sky News
business (and, to the extent that such licences, permits, consents or authorisations are
not capable of transfer, News will endeavour to assist Newco in applying for new
licences, permits, consents or authorisations).
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4.2 News shall azree-(subject to customary limitations) not fe-solicit staff transferred to Newco for a

period efbeginning on the Closing Date and ending 24 months after the date of spin-off.

4.3 Without prejudice to the generality of section 4.1 above, and subject to obtaining the necessary third
party consents, News shall also use all reasonable endeavours to procure that there will be transferred
or made available to Newco:

(i) the benefit and burden of any carriage agreements between Sky and third parties
(including with Virgin Media and UPC) for the distribution of the Sky News TV
channel. News will use all reasonable efforts to ensure that these agreements are
transferred directly to Newco;

(i) Argiva capacity for one standard definition channel until the expiry of Sky's existing
capacity agreement with Arqiva in respect of the broadcast of Sky News on DTT;

(iiily  the benefit and burden of wholesale contracts entered into by Sky for the supply of
news content to Channel 5 and IRN; and

(iv) the benefit and burden of all or substantially all contracts to which Sky News is party
associated with fixed newsgathering.

4.4 In addition News shall ensure that Sky enters into a Carriage Agreement with Newco under which
Sky News channels and services will be provided to Sky on a wholesale basis for distribution by Sky
to viewers or subscribers in return for the payment of a carriage fee by Sky to Newco in a form to be
approved by the Secretary of State prior to the Effective Date.

4.5 Any Carriage Agreement approved by the Secretary of State for the purpose of the obligation in
paragraph 4.4 above shall:

(i) be for a term of 10 years;

(i1) not provide Sky {or News) with any ability to determine or influence the editorial
content of Sky News output or the appointment or termination of editors or other staff
of Newco;

(iii)  subject to section 4.8 below be terminable by Sky only in the event of material breach
that has not been cured or in the event that Newca-veases {o-provide-suiput which 4
arded-tSke-Mewsthe Brand Licensing Agreemen

)

(iv) (subject to EPG regulation including Ofcom's Code of Practice on EPGs, and Sky's
published "Method for allocating listings in Sky's EPG") oblige News to use its best
endeavours to ensure that Newco is provided with an EPG slot which is no worse than
Sky News' current EPG slot; and

) contain a dispute resolution mechanism.

4.6 News shall ensure that Sky will enter into a royalty-bearing Brand Licensing Agreement with
Neweo, under which Newco will receive a licence of the Sky News brand for an-isitial-7a fourteen
year terme-with-an-aitomatic-renewal-for-a-further7-vears—and which may-then be extended at the
option of Newco for a further 3 years, in a form to be approved by the Secretary of State prior to the
IFffective Date.

4.7 Any Brand Licensing Agreement approved by the Secretary of State for the purpose of the obligation
in paragraph 4.6 above shall:
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(i) permit Newco to use the Sky News brand in connection with its news output;

(ii) not provide Sky or News with any ability to determine or influence the editorial
content of Sky News output or the appointment or termination of editors or other staff
of Newco;

(ili)  subject to section 4.8 below be terminable by Sky only in the event of a material
breach that has not been cured, in the event that Newcoe ceases 1o provide ouput
which is branded "Sky News" and/or in the event of a change in Control of Newco;

and

(iv) contain a dispute resolution mechanism.

4.8 News shall also ensure that neither the Carriage Agreement nor the Brand Licensing Agreement can be
terminated by Sky until any dispute between NewsNewco and Sky as to the validity of that proposed
termination has been finally resolved under the dispute resolution process specified in the relevant
agreement. News will bear all reasonable costs (including Newco's reasonable costs) of any dispute
resolution process originating from a proposed termination by Sky of the relevant agreement
(irrespective of the outcome of that dispute resolution process).

4.9

5. OPERATIONAL AGREEMENTS BETWEEN SKY AND NEWCO

5.1 News shall ensure that Sky will, prior to or at spin-off, enter into the agreements listed below with
Newco under which Sky will provide facilities and support services to Newco, on arms'-length terms
which are fair and reasonable:

(i) an advertising sales agreement between Newco and Sky under which Sky will sell
advertising and sponsorship on behalf of Newco for a term of up to 3 years;

(ii) a lease of land and buildings under which Sky will agree to lease the existing Sky
News land and buildings to Newco for a period of up to 15 years and which shall be in
a form to be approved by the Secretary of State prior to spin-off;

(iii)  a site support services agreement under which Sky will agree to provide certain
support services to Newco while Newco leases premises from Sky including IT
support services for a term comparable with the term of the lease;

(iv) one or more agreements in relation to broadcast and technical services under which
Sky will offer to Newco:

(A) satellite capacity;

(B) playout;

©) uplink;

(D) DTT transmission;
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(E) online transmission; énd
(F) mobile distribution,

in each case for a term of up to 10 years (or such shorter time as required by Newco) except for
the service set out at (D) which will be provided until [ 3<] (when Sky's contract with Argiva
relating to the broadcast of Sky News on DTT expires and it is expected that Newco will enter
into its own contract directly with Argiva) and, in the case of the agreement(s) relating to the
services set out at (A), (B) and (C) in a form to be approved by the Secretary of State prior to
spin-off; and

v) broadcast operations (including studio operations staff such as camera operators and
sound technicians; edit suite services and staff, in-studio graphics specialists; and
video library staff) and creative services (on- and off- screen design services)
agreements.

5.2 Each of the agreements set out at 5.1 (i) to (v) above will be terminable by Newco on the provision of
reasonable notice to Sky and, where appropriate, break fees to cover Sky's unavoidable costs of early
exit. The required period of notice (and, where applicable, break fees) will be set out in each
agreement.

5.3 News shall ensure that the agreements listed at sections 5.1(iii), 5.1(iv) and 5.1(v) above will provide
that charges to Newco are set for the first year at a fixed price (for each relevant agreement) equivalent
to the cost of Sky providing the relevant services (including internal cost allocations) plus a 5% margin.
Thereafter the charge to Newco for each agreement will be based upon the fixed price increased by
CPI for each following year for the remainder of the agreement, with the following adjustments:

(i) Sky will adjust pricing to reflect actual usage levels for services where Newco has
variable demand (e.g. IT support services and broadcast operations and creative
services); and

(i) Sky will adjust pricing to pass on savings or cost increases of services which Sky
obtains from a third party (for example, the cost of web hosting or mobile
transmission):

54
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above, News will ensure that the
Q@_@M_g___u&

6. APPOINTMENT OF MONITORING TRUSTEE

6.1 Within 20 Workinsz Days of the Effective Date. News shall nominate a Monitoring Trustee to be
by News__wqhm 7 ﬂg)rkmg Dayvs.

6.2 The Monitoring Trustee shall possess appropriate qualifications and experience to_carrv out the
Monitoring Trustee's Functions.

News shall a .___gm}_t_t.r_oﬁm__s_l_l,qh erson or persons nominated b ths_Sg.c_rgLa.l ()LSL@LQ_Q_U_Q erson to act
as Monitoring

Secretary of State. News shall use its best endeavours to make such appointment wnthm 7 Wonkmg
Days of receiving the nominations from the Secretary of State and in any event within 15 Working
Days.

6.6 News shall secure that a Monitoring Trustee is appointed in accordance with sections 6.1 to 6.5 above
prior to the Closing Date,

6.7 In the event that the appointment of a Monitoring Trustee terminates for any_reason prior_to the
fulfilment of the undertakings to the satisfaction of the Secretary of State. including where the
Monitoring Trustee has ceased to perform or to be able to perform its functions or for any other good
cause (including a conflict of interest or illness), News_shall. if directed to do so by the Secretary of
State. upon the direction of the Secretary of State. propose a replacement within 7 Working Days to be
appointed in accordance with sections 6.1 to 6.4 above. If no replacement Monitoring Trustee is
appointed within 30 Working Davs of this section being triggered. News shall appoint a Monitoring
Trustee in accordance with section 6.5 above, Where required by the Secretary of State. the outgoing
Monitoring Trustee shall continue as Monitoring Trustee until a new Monitoring Trustee is in place
and a full handover of all relevant information has taken place.
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The Monitoring Trustee shall remain in place until the spin-off of the | ews_business in
accordance with section 2 or until all of the operational agreements_detailed in section 5.1 above

become effective. whichever is the later.

6.9 News shall not vary the terms upon which a Monitoring Trustee is appointed save with the consent of
the Secretary of State.

The Monitoring Trustee shall. as soon as reasonably practicable, comply at all times with anv

~

reasonable instructions or written directions made by the Secretary of State and such person nominated
by the Secretary of State for the purposes of carrying out or securing compliance with the undertakings
{or anv matter incidental thereto) and shall provide to the Secretary of State such information and
reports in relation to the carrving out of the Monitoring Trustee Functions as the Secretary of State

may reasonably require.

The Monitoring Trustee shall promptly report in writing to the Secretary of State and to the OFT if the
Monitoring Trustee concludes on reasonable grounds that the undertakings have been breached. or if it

~
e~

|
|

considers that it is not in a position to effectively carry out its functions. In that situation, the
Monitoring Trustee should set out the reasons for its view and attach any relevant supporting evidence
available to it (unless doing so would infringe its obligations referred to in section 10.2 below). If the
Monitoring Trustee sends a report to the to the Secretary of State or to the OFT under this section 7.4
the Monitoring Trustee shall, at the same time, inform News of such a report being sent,

The Monitoring Trustee shall ensure that:

~J
{9

|

(D) no_arrangements are put in place or completed that affect the ability of News to
comply with its obligations under these undertakings; and

(i) News 1akcs no action_or makes no_omission 1hat might adversely affect News'

The Momtoring Trustee shall:

D) facilitate the provision of information by News to the Secretary of State in accordance
with section 9 of these undertakings; and

(1) have access to all relevant information and documents which it shall pass to the
Secretary of State if so requested (unless _doing so would infringe its obligations
referred to in section 10,2 below).

77 In furtherance of the Monitoring Trustee's functions outlined above, the Monitoring Trustee shall take
such steps as it reasonably considers necessary including giving such directions to the officers or staff
of News, including anv person holding such position on a temporary basis, as are reasonably necessary
for the fulfilment of the Monitoring Trustee's functions,
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In order to provide advice to the Secretary of State in relation to his review_of the operational
agreements as set out in section 7.2 above, the Monitoring Trustee shall be permitted to call on the
advice nv third party that the Monitoring Trustee reasonably considers to X in this area and
independent of News and Newco. News will bear all reasonable costs incurred by the Monitoring
Trustee under this section 7.8.

=

8 REMUNERATION OF MONITORING TRUSTEE

8.1 News shall pay the Monitoring Trustee a reasonable remuneration for the services it provides in
carrying out the Monitoring Trustee Functions, and shall pay the Monitoring Trustee in a way that

does not impede the independent and effective fulfi

S0 News shall not give any instruction or request to the Monitoring Trustee which conflicts with the

Monitoring Trustee Functions,

9.2 News shall take all such steps as are reasonably necessary to enable the Monitoring Trustee to carry
out the Monitoring Trustee Functions and shall cooperate fully with the e, includi
but not limited to:

(i) complving promptly and securing that its officers and staff comply promptly with
such written directions as the Monitoring Trustee mav from time to time give pursuant
to section 7.7 above: and

an providing the Monitoring Trustee with all such assistance and information, as it may
reasonably reguire in carrving out the Monitoring Trustee Functions including the
provision of full and complete access to all personnel, books, records, documents and
facilities of News, Skv and Newco as the Monitoring Trustee may reasonably require

access to.
9.3 If News has anv reason to_suspect that these undertakings might have been breached, it should notify
the Monitoring Trustee and the OFT immediately.
10, E P JATIONS N ING
10.1  Starting four weeks after Closing Date the Monitoring Trustee shall provide every four weeks to the

Secretary of State and the OFT a statement certifving whether or not, in his view, News has complied
with these undertakings in the preceding four weeks.

10,2 When providing its reports to the Secretary of State and the OFT the Monitoring Trustee must ensure
that it does not disclose any information or documents to the Secretary of State or the OFT which
News would be entitled to withhold from the Secretary of State or the OFT (as applicable) on the
grounds of legal privilege,

F6.3 Ail gommunications between the Monijtoring Trustee and the Secretary of State and the OFT shall be
confidential and should not be disclosed to News, save with the express written permission of the
Secretary of State and/or the QFT. For the avoidance of doubt, nothing in this section 10.3 shall
restrict the Monitoring Trustee from informing News of any report sent to the Secretary of State or to
the OFT under section 7.4 above. In relation to the possibility of disclosure of such communications to
third parties, the Secretary of State shall act in _accordance with the provisions of Part 9 of the
Enterprise Act 2002, The Monitoring Trustee shall not disclose such communications to third parties,

0012561-0000367 10
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11, 6-CONTINUED SEPARATION

11.1  &3-News shall not, for a period of 10 years from the Effective Date, except with the prior written
consent of the Secretary of State, acquire shares in Newco that will result in News in combination with
any member of the same Group of Interconnected Bodies Corporate as News holding more than
39.14% of the shares in Newco.

12, #~COMPLIANCE

12.1

F3-News shall comply promptly with such written directions as the Secretary of State may from time
to time give:

(i) to take such steps as may be specified or described in the directions for the purpose of
carrying out or securing compliance with these undertakings; or

(i1) to do or refrain from doing anything so specified or described which it might be
required by these undertakings to do or to refrain from doing,

F:2-News shall procure that any member of the same Group of Interconnected Bodies Corporate as
News complies with these undertakings as if it had given them and actions and omissions of the
members of the same Group of Interconnected Bodies Corporate as News shall be attributed to News
for the purposes of these undertakings.

12,3  #3-Where any Affiliate of News is not a member of the same Group of Interconnected Bodies
Corporate as News, News shall use its best endeavours to procure that any such Affiliate will comply
with these undertakings as if it had given them. Until the Closing Date, Sky shall not be treated as an
Affiliate of News for the purposes of this paragraph.

13, 4-INTERIM ACTION
13.1  &4-Prior to the spin-off of the Sky News business, News shall ensure that, from the Closing Date
(except with the prior written consent of the Secretary of State or for the purposes of preparing for the
transfer of the Sky News business to Newco and/or effecting the spin-off):
(i) without News accepting any duty to provide any substantial capital expenditure to the
Sky News business in addition to the capital expenditure plans in place at the time of
the Transaction, the Sky News business
going concern and sufficient resources are made available by News for the
continuation of the Sky News business on the basis of its pre-merger business plan;
(i) no material changes are made to the organisational structure of the Sky News business
or the management responsibilities within the Sky News business, other than in the
ordinary course of business;
(iii)
(iv)
v) tivrthe nature, description, range and standard of news gathering and production and
broadcast news currently supplied by the Sky News business is maintained:;
(vi)  &-the separate brand identity of the Sky News business is maintained;
0012561-0000367 11
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(vii)  év+no assets of the Sky News business are disposed of, and no Interest in such assets
is created or disposed of, other than in the ordinary course of business;

(viii}  ¢w#>there is no new integration of the information technology used by Sky with that
used by the Sky News business and the software and hardware platforms of the Sky
News business shall remain unchanged, except for changes and maintenance in the
ordinary course of business; and

(ix)  éviiyall reasonable steps are taken to encourage all Key Sky News Editorial Staff and
all or substantially all staff currently engaged principally in the Sky News business (as
set out in section 4.1 above) to remain with the Sky News business.

to time reasonably require fOJ the purposes of monitoring compliance by News w1th these

undertakings.
9-PROVISION OF INFORMATION

14,

14,1  93-News shall furnish promptly to the Secretary of State or the OFT such information as the Secretary
of State or the OFT considers necessary in relation to or in connection with the implementation and/or
enforcement of and/or the compliance with these undertakings, including for the avoidance of doubt,
any confidential information.

15, +0-INTERPRETATION
15.1

484-The Interpretation Act 1978 shall apply to these undertakings as it does to Acts of Parliament.

15 +6-2-References in these undertakings to any English law term for any legal status, interest, concept or
thing shall in respect of any jurisdiction other than England and Wales be deemed to include what most
nearly approximates in that jurisdiction to the English law term.

153  +63-In these undertakings the word "including" shall mean including without limitation or prejudice
to the generality of any description, definition, term or phrase preceding that word and the word
"include" and its derivatives shall be construed accordingly.

2
}

|

+8-4-For the purposes of these undertakings:

"Act" means the Enterprise Act 2002;

"Affiliate" of a person is another person who satisfies the following condition, namely that any
enierprise (which, in this context, has the meaning given in section 129(1) of the Act) that the first
person carries on and any enterprise that the second person carries on from time to time would be
regarded as being under common control for the purposes of section 26 of the Act;

"Brand Licensing Agreement" has the meaning set out in section 4.6 above;

"business" has the meaning given by section 129(1) and (3) of the Act;

"Carriage Agreement" has the meaning set out in section 4.4 above;

"CC" means the Competition Commission;

0012561-0000367 12
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"Closing Date" means the date on which News acquires all or a majority of the share capital of Sky or,
if the Transaction is effected by a scheme of arrangement, the date on which the scheme of
arrangement becomes effective;

CCPE means the constaner prives iidexs s publishied froartone 10 e bathe O Hioe o Nabonad

Scperbistiesd

"Control" shall be construed in accordance with section 26 of the Act, and in the case of a body
corporate, a person shall be deemed to Control it if he holds, or has an interest in, shares of that body
corporate amounting to 40 per cent or more of its issued share capital or carrying an entitlement to vote
at meetings of that body corporate of 40 per cent or more of the total number of votes which may be
cast at such meetings;

CPEY means the consumer prices mdes, as published from fime o time by the Offiee for National

Statstiey

"Effective Date" means the date that, having been signed by News, these undertakings are accepted by
the Secretary of State, as described at 1.1 above;

"EPG" means Electronic Programme Guide;

"Group of Interconnected Bodies Corporate” has the meaning given in section 129(2) of the Act;
references to a Group of Interconnected Bodies Corporate shall be to the Group of Interconnected
Bodies Corporate as constituted from time to time;

"Independent Director" means a member of the Newco board of directors who:

e has not been an employee of Newco, News or any member of the same Group of
Interconnected Bodies Corporate as News within the last five years;

e does not have, and has not had within the last three years of the date of their first election
to the Newco board, a material business relationship with Newco or News either directly,
or as a partner, shareholder, director or senior employee of a body that has such a
relationship (Sky's independent directors shall not be excluded from this definition by
virtue of having served on Sky's board);

e has not received and does not receive additional remuneration from Newco or News apart
from a director's fee, does not participate in Newco's or News' share option or
performance-related pay scheme, and is not a member of Newco's or News' pension
scheme;

e does not have close family ties with any of Newco's or News' advisers, directors or senior
employees;

e does not hold cross-directorships and does not have significant links with other directors
through involvement in other companies or bodies;

e does not represent a significant Newco or News shareholder; and

e hasnot served on the board of Newco or News within nine years from the date of their first
election;

"Interest" includes shares, an interest in shares and any other interest carrying an entitlement to vote at
shareholders' meetings; and for this purpose "an interest in shares" includes an entitlement by a person

0012561-0000367 13
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other than the registered holder, to exercise any right conferred by the holding of these shares or an
entitlement to Control the exercise of such right;

"Key Sky News Editorial Staff" means the head of Sky News, the executive editor of Sky News and
the head of newsgathering of Sky News;

"Material Transaction" means any transaction that involves or could reasonably involve the payment
or receipt by Newco or its subsidiaries of amounts of £5 million or more or such other limits agreed by
Newco from time to time. For the avoidance of doubt any renewal of or material amendment to the
Carrlage Agreement%d the Brand Llcensmg Agreement the lease agreem

"Newco" means the public limited company (including, where relevant, any wholly-owned subsidiary
of such public limited company) into which the business of Sky News will be transferred and which
will continue to operate that business, as described in section 2.1 above;

"News" means News Corporation;
"OFT" means the Office of Fair Trading;
"Order" means the Enterprise Act 2002 (Protection of Legitimate Interests) Order 2003;

"Secretary of State" means Secretary of State for Culture, Olympics, Media and Sport (except as
context otherwise requires);

"Sky" means British Sky Broadcasting Group plc;

"Sky News" means the business of news gathering and production, and creating and offering (whether
on a free to air or subscription basis) the broadcast news channels currently branded "Sky News" and
"Sky News HD" and related services under the Sky News brand and/or news services provided to third
parties, including the wholesale provision of news input to third party media enterprises. For the
avoidance of doubt, "Sky Sports News" is a separate business which will remain under the sole control
of Sky;

"Subsidiary" shall be construed in accordance with section 1159 of the Companies Act 2006 (as
amended), unless otherwise stated;-asne

"Transaction" means the proposed acquisition by News of some or all of those shares in Sky that it
does not already own:; and

"Working Day" means any day other than a Saturday, a Sunday, Christmas Day, Good Friday or a
bank holiday.

0012561-0000367 14
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News Corporation’s proposed acquisition of BSkyB Page 1 of 1

News Corporation’s proposed acquisition of BSkyB
Statement from the Department for Culture, Media and Sport.

Jeremy Hunt made a later statement on this subject
following the announcement that News
Corporationhve withdrawn their undertakings in
lieu on 11 July 2011.

The consultation on undertakings in lieu offered by News
Corporation in relation to their proposed merger with BSkyB
closes at midday today. The Secretary of State has always been
clear that he will take as long as is needed to reach a decision.

The Secretary of State will consider carefully all the responses
submitted and take advice from Ofcom and the Office of Fair
Trading before reaching his decision. Given the volume of
responses, we anticipate that this will take some time. He will

o ; consider all relevant factors including whether the
depaftﬂjﬁmt ﬁj{ announcement regarding the News of the World's closure has

(:U“ZUFQ, m@d;a any impact on the question of media plurality.
and sport

Related information

Jeremy Hunt's statement to Parliament following News Corp's withdrawal of
their undertakings in lieu (11 July 2011)

Jeremy Hunt's letters to Ofcom and the Office of Fair Trading (11 July 2011)
Timeline of all DCMS reports and letters published relating to BSkyB-News
Corp merger

Follow us on: Share:

Next >

http://www.culture.gov.uk/news/news_stories/§279.aspx 17/05/2012
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DEPARTMENT FOR CULTURE, MEDIA AND SPORT
NOTICE OF CONSULTATION ON THE PROPOSED ACQUISITION BY NEWS
CORPORATION OF UP TO 60.9% OF BRITISH SKY BROADCASTING
GROUP PLC
UNDERTAKINGS GIVEN BY NEWS CORPORATION PURSUANT TO
PARAGRAPH 3 OF SCHEDULE 2 OF THE ENTERPRISE ACT 2002
(PROTECTION OF LEGITIMATE INTERESTS) ORDER 2003

Views are sought by midday on Friday 8 July 2011 as to whether the attached
undertakings in lieu are sufficient to remedy, mitigate or prevent the public
interest concerns in relation to media plurality raised by this merger. For
reasons explained below, the Secretary of State is not consulting on any

competition aspects of the proposed merger.

Executive Summary

The Secretary of State has considered the points raised during the consultation
period and further reports from OFT and Ofcom. These reports make it clear that
nothing raised during the consultation process has led the OFT and Ofcom to
reconsider their earlier advice to the Secretary of State. A number of constructi\)e
changes have been suggested to strengthen the undertakings which the Secretary of
State has accepted and he therefore proposes to consult further for a period ending
at midday on Friday 8 July 2011.

In particular a number of changes were suggested that would strengthen the

arrangements around the editorial independence of Sky News:

e Sky News’ Articles of Association set out the definition of independent

directors, mirroring the definition in the undertakings.

e Meetings of the board of Sky News about editorial or journalistic matters will

only be quorate if an Independent Director with senior editorial and/or
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journalistic expertise is present. Similar arrangements apply to the corporate
governance and editorial committee. The change will ensure that Sky News
organises its business so as to ensure that there is always appropriate senior

editorial and/or journalistic expertise at relevant meetings.

Representations were also made about interim protection for Sky News. As a
consequence, the undertakings require the appointment of a Monitoring Trustee
whose main role is to ensure that News complies with the undertakings in the run up

to Sky News being spun off.

There were also suggestions around operational and financial sustainability. As such

the Secretary of State has made the following changes:

¢ The undertakings have been changed to ensure that Sky continues to cross-
promote Sky News on its channels. This means Sky News will continues to
enjoy the same promotional support as the current business.

* The Monitoring Trustee will advise the Secretary of State in his review of the
key operational agreements requiring his approval to ensure that they are fair

and reasonable.

As a number of the safeguards are contained in the Articles of Association, including
the requirement that Sky News’ services will abide by the principle of editorial
independence and integrity in news reporting, the undertakings have been amended
so that the Articles have to be approved by the Secretary of State. An additional
undertaking has been included to ensure that News shall not to attempt to cause Sky
News to act in breach of its Articles of Association. A copy of the Articles of
Association is published along with the consultation document and the revised

undertakings.

The Secretary of State considers that the changes made to the undertakings
strengthen them in a number of areas highlighted in the consultation responses. As
such he proposes to accept these changes and have a further consultation period
ending at midday on Friday 8 July 2011. Further more detailed explanation of these

and other changes are outlined later in this document.

2
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Background

On 3 November last year, News Corporation (News) indicated that it intended to
increase its shareholding in British Sky Broadcasting Group Plc (Sky) from 39.1% to
100%. In light of the turnover of the merging companies and the interaction of
United Kingdom and European law, any competition concerns arising in relation to
the transaction fell to be considered by the European Commission. On 21
December last year, the European Commission concluded that the increased

shareholding would not significantly impede effective competition.

However, under UK law, an issue arose as to whether this transaction gave rise to
concerns about plurality of persons controlling media enterprises. The Secretary of
State for Business, Innovation and Skills issued a European intervention notice
raising this public interest. He asked Ofcom to investigate and report to him by 31
December. That report was produced by Ofcom and provided to the Secretary of
State for Culture, Olympics, Media and Sport, Jeremy Hunt (the Secretary of State).
In addition, the OFT provided a report on jurisdiction on 30 December

[http://Iwww.culture.gov.uk/publications/7737.aspx].

On 25 January, the Secretary of State informed Parliament of his initial decision on
the proposed News/BSkyB merger. Having considered the Ofcom report and the
concerns raised, he concluded that the relevant statutory test was met and intended
to refer the merger to the Competition Commission. However, before doing so he
also made it clear that he would consider undertakings in lieu of that reference which
had been offered by News and which, in his opinion, had the potential to remedy,
mitigate or prevent the potential threats to media plurality identified in the Ofcom

report.

The Secretary of State asked for further advice from OFT and Ofcom on the extent
to which the undertakings in lieu addressed the plurality concerns raised in the
Ofcom report, and whether the undertakings were likely to be financially and
practically viable. Further reports were received from both organisations on 11

February and 1 March. [http://www.culture.gov.uk/publications/7880.aspxs]
3
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On 3 March the Secretary of State made a statement to the House explaining that,
on the basis of the advice he had received, he believed that the proposed
undertakings addressed the plurality concerns that Ofcom had identified in its report
of 31 December 2010 and were practically and financially viable for up to 10 years.
He therefore announced that he intended to accept undertakings from News on its
proposed merger with BSkyB in lieu of a reference to the Competition Commission.
However, before he did so he launched a public consultation seeking views on the

undertakings. [http://www.culture.gov.uk/consultations/7887 .aspx]

The undertakings provide that Sky News be spun-off as an independent public
limited company. Shares are to be distributed amongst the existing shareholders of
Sky in line with their existing Shareholdings. The effect of this would be that, after the
proposed News/BSkyB merger was completed, the shareholdings in Sky News
would remain as if the merger transaction had not happened. The new company
would have a majority of independent non-executive directors and have long-term
carriage and brand licensing agreements with the newly-merged News/BSkyB
company so as to ensure its financial viability. The undertakings specify that News
would not be able to increase its shareholding in the new company without the
permission of the Secretary of State for a period of 10 years. After that period, any
reacquisition would be subject to the general legislative merger control provisions,
including a reference to the Competition Commission on plurality grounds depending

on circumstances at that time.

Summary of the Undertakings

The undertakings which were consulted upon are as follows:

e The Board of the new company must have a majority of independent directors
who have no other News, or News-associated, interest;

e The Board, including the independent non-executive directors, must have the
appropriate balance of skills, experience, independence and knowledge, and

at least one must have senior editorial and/or journalistic experience;
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e The Chairman must be an independent director;

e Sky News’ services must abide by the principle of editorial independence and
integrity in news reporting;

e The Board must have a Corporate Governance and Editorial Committee to
ensure compliance with the principles of editorial independence and integrity
in news reporting;

¢ A 10 year carriage contract which sets out the future financing arrangements;

e A7 year brand licensing (with potential to extend for a further 7 years).

Changes to the undertakings following consultation

This consuitation on the proposed undertakings closed on 21 March. There were
over 40,000 responses, including a very large number of near-identical responses as
a result of internet campaigns. Summaries of the main responses' are today
published on the DCMS website. The Secretary of State met representatives from
Trinity Mirror, Guardian Media Group, Telegraph Media Group, Associated News
and Media, and Slaughter and May on 24 March and met Avaaz on 15 April. Notes

of meetings will be published at the end of the process.

These representations have been carefully considered by the Secretary of State and,
where appropriate, Ofcom and OFT. The Secretary of State is grateful to Ofcom?
and the OFT? for the written advice they provided him with on 22 June and both
these reports are today published on the DCMS website.

Both regulators make it clear that they consider that the points raised in the
consultation exercise do not require them to change their previous advice to the
Secretary of State. Both they and the Secretary of State do consider, however, that
there have been some constructive suggestions for strengthening the undertakings
and, as a result, the Secretary of State proposes to consult on amended
undertakings. Set out below are the main changes and, where not-self-explanatory,

the Secretary of State's reasons for making them. A number of minor drafting

' http://www.culture.gov.uk/consultations/8257.aspx
% http://wwwi.culture.gov.uk/publications/7880.aspx# 1
? http://wwwi.culture.gov.uk/publications/7880.aspx# 1

5
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changes to the undertakings are not included in this document though they are
included in the version of the undertakings published today and a more detailed

explanation of the reason for all the changes is included in the OFT's report.

Articles of Association

The Atrticles of Association of Sky News must be approved by the Secretary of State
prior to the undertakings being accepted [3.1]. This reflects the importance of the
Articles of Association to Sky News and, in particular, addresses concerns that the
Articles might limit Sky News’ ability to borrow. The Secretary of State is satisfied
that the borrowing arrangements set out in the Articles of Association are

reasonable.

The undertakings require that the Articles of Association set out the definition of
independent directors [3.1(iv)]. This is consistent with the definition in the

undertakings, and is found in Article 1(1).

The original undertakings require News to establish Sky News with Articles of
Association which provide that Sky News will abide by the principle of editorial
independence and integrity in news reporting. News now offers an additional

undertaking not to attempt to cause Sky News to act in breach of its Articles of

Association [3.3].

Independent Director with senior editorial and/or journalistic expertise

Article 128 provides that meetings of the board of Sky News about editorial or
journalistic matters shall only be quorate if an Independent Director with senior
editorial and/or journalistic expertise is present. Similar arrangements apply to the
corporate governance and editorial committee (at articles 138 and 139). Thisis a
response to representations that these arrangements could be undermined if this
Director was often unavailable for meetings for whatever reason. This will ensure
that Sky News organises its business so as to ensure that there is always

appropriate senior editorial and/or journalistic expertise at relevant meetings
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[3.1(iii)(C); 3.1(ix)(E)].
Solicitation

News shall not solicit staff transferred to Sky News for a period beginning on the

Closing Date and ending [words added] 24 months after the date of spin-off. This

extends the non-solicitation provision to cover the period between Closing Date and
spin-off [4.2].

Carriage and Brand Licensing Agreement

For the avoidance of any confusion, the reference to a 7 year Brand Licensing
Agreement which is automatically renewed for a further 7 years has been changed to

a reference to a 14 year Brand Licensing Agreement [4.6].
Promotion of Sky News

News shall ensure that Sky continues to cross-promote Sky News on Sky's linear
channels to a level and in a manner comparable with such cross-promotion for the
period of 12 months prior to the date on which the undertakings are accepted. This
is important to ensure that Sky News continues to enjoy the same promotional

support as the current business [4.9].

Operational Agreements

News shall ensure that Sky will, prior to or at spin-off, enter into the agreements with
Sky News under which Sky will provide facilities and support services to Sky News

on arms'-length terms which are fair and reasonable [words added]. This change

provides the context for the Monitoring Trustee (see below) to assess News'
fulfilment of its obligations in relation to the terms of the operational agreements
[5.1].

Charges to Sky News under the main operational agreements are set for the first
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year at a fixed price equivalent to the cost of Sky providing the relevant services plus
a 5% margin. Thereafter charges will be increased by the Consumer Price Index
(CPI). The undertakings have been changed to cap this increase. This caps the
CPI-related charges payable by Sky News to News and so provides an enhanced

degree of financial security for Sky News [5.3(iii)].

The payments will also be adjusted for actual usage where appropriate and savings
or cost increases of services which Sky obtains from a third party. The undertakings
have been changed to give Sky News audit rights in relation to these adjustments if

Sky fails to provide any relevant information [5.3].

News must ensure that operational agreements will contain a dispute resolution
mechanism. The undertakings have been amended to provide that, in the case of
the agreements requiring the approval of the Secretary of State, they cannot be
terminated until any dispute between Sky News and Sky has gone through the
dispute resolution process. News will bear all reasonable costs (including Sky News'
reasonable costs) of any dispute resolution process originating from a proposed

termination by Sky [5.4].
Appointment of Monitoring Trustee

It was suggested that the undertakings should include the requirement for a _
Monitoring Trustee to ensure that News complies with the undertakings in the period
leading up to the spin-off of Sky News. As a consequence there are now five new
sections dealing with the appointment, functions and obligations of a Monitoring
Trustee [6-10].

The undertakings have been amended so that, in effecting the spin-off, “News shall
not take any action that would prevent the new combany being placed in an overall
position of editorial, governance, commercial and financial independence in which it
will contribute to plurality as Sky News did prior to the Transaction” [2.1]. This
provides a context for Monitoring Trustee to assess News' fulfiiment of its obligations

in respect of the spin-off of Sky News.
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In addition to ensuring that News is complying with its obligations under the
undertakings, the Monitoring Trustee will provide advice to the Secretary of State in
relation to the latter’s review of the key operational agreements requiring his prior

approval. These include agreements on satellite capacity, playout, and uplink.

Within 20 Working Days of the undertakings being agreed, News has to nominate a
Monitoring Trustee to be approved by the Secretary of State. Although News has to
pay for the Monitoring Trustee, whoever is selected must be independent and have
no material conflict of interest. Paragraph 7.1 of the undertakings expressly provides
that the Monitoring Trustee acts on behalf of the Secretary of State. The Monitoring

Trustee will remain in place until all of the operational agreements detailed become

effective.
Interim Protection

In addition to the provisions for a Monitoring Trustee, there are a number of other
changes which are designed to ensure that News cannot undermine Sky News in the
run up to spin-off. For example, prior to the spin-off of the Sky News business, News
must ensure that the Sky News business (as at the Closing Date) [words added] is
maintained as a going concern [13.1(i)] and that the Sky News business, including its

facilities _and goodwill [words added], is maintained and run normally [13.1(iii)].

Similarly, News must not attempt to influence the editorial decisions of the Sky News
business prior to the completion of spin-off [13.1(iv)] and must provide information to
the Secretary of State to enable him to monitor News' compliance by with these

undertakings [13.2].
Definitions
The definition of "Material Transaction" has been extended to cover the lease

agreement and the main operational agreements (that is, those requiring prior

approval by the Secretary of State).
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As amended, the Secretary of State now considers that the concerns relating to
plurality identified by Ofcom are now prevented, remedied or mitigated by the

undertakings.

Carriage and Brand Licensing Agreements

The terms of the undertakings also ensure that the detailed provisions of the
Carriage and Brand Licensing Agreements have to be approved by the Secretary of
State before the merger can go ahead. The Secretary of State has therefore
carefully considered the advice of Ofcom and OFT on these key Agreements. They
have concluded that the drafts of the Carriage Agreement and the Brand Licence
Agreement are consistent with the proposed undertakings. In addition, OFT
conclude that the terms of the Carriage Agreement and Brand Licensing Agreement
mean that Sky News will be practically and financially viable for the lifetime of the

carriage agreement.

In terms of the length of the Carriage Agreement, OFT has reiterated its advice that
the undertakings are likely to be practically and financially viable in the short and
medium term. Its earlier reports have expressed concern about whether the
undertakings would be viable over the long term, but recognised that the appropriate
time-frame in this market was for the Secretary of State to decide, with Ofcom’s

advice.

Ofcom has reiterated its view that it considers a 10 year carriage agreement in the
context of industry dynamics in this sector to be a long-term measure. The
Secretary of State agrees with this view and therefore considers that the provision of
a 10 year carriage agreement and a 14 year brand licensing agreement are of
sufficient length to remedy, mitigate or prevent the concerns in relation to media

plurality.
The Secretary of State is satisfied, following the advice from Ofcom and OFT, that
the Carriage Agreement and Brand Licensing Agreements will ensure the financial

and commercial independence of the new Sky News company over what is a very

10
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long period in terms of this sector. He considers the Agreements along with the
governance provisions will ensure editorial and operational independence of Sky

News.

Other issues raised in the consultation

During the consultation period, a number of other issues were raised that were not
material to the issue of media plurality and did not affect the Secretary of State’s

decision to consult on revised undertakings.

A number of respondents raised competition concerns. In addition to the fact that
this could not be considered as part of the media plurality public interest test, these
issues have already been fully considered by the European Commission which
concluded on 21 December last year that the increased shareholding would not

significantly impede effective competition.

Some respondents also argued that News could not be relied upon to abide by the
requirements set out in the undertakings, citing previous guarantees and assurances
given by News in the past, and the current phone hacking allegations against The
News of the World. The Secretary of State takes the view that News have offered
serious undertakings and discussed them in good faith. In all the circumstances and
given that the implementation of those undertakings will be overseen by the
Monitoring Trustee and thereafter monitored and if necessary enforced by the OFT,
he takes the view that there are sufficient safeguards to ensure compliance with the
undertakings. Furthermore, the various agreements entered into pursuant to the
undertakings will each be enforceable contracts. Therefore whilst the phone hacking

allegations are very serious they were not material to his consideration.
Conclusion
Having taken into account all relevant considerations, the Secretary of State

proposes to accept the amended undertakings in lieu of a reference to the

Competition Commission. As required by the Enterprise Act, he will undertake a
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further consultation period starting today and ending at midday on Friday 8 July
2011. During this time all interested parties will be able to express their views on the
undertakings in lieu. Once he has considered representations, he will reach a
decision on whether he still considers that the undertakings (as amended) should still
be accepted in lieu of a reference to the Competition Commission. If, after the
consultation, he remains of the view that the undertakings address the concerns
about media plurality, he will accept them and not refer this merger to the

Competition Commission.

Representations should be sent to
bskyb-newscorp.consultation2@culture.gsi.gov.uk by midday on Friday 8 July
2011

Postal representations should be sent to:
BSkyB-News Corporation Consultation
Media Team

Department for Culture, Media and Sport
2-4 Cockspur Street

London

SW1Y 5DH
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Summary of responses to the consultation seeking views
on the undertakings offered by News Corporation 3 March
— 21 March 2011

We received submissions from a range of stakeholders.

1. Commercial and professional organisations

o BT

o Slaughter and May on behalf of BT, Guardian Media Group, Associated
Newspapers Limited, Trinity Mirror Plc, Northcliffe Media and Telegraph
Media Group

o Virgin Media

o Trinity Mirror PLC

o DTT Multiplex Operators Limited

2. Lobbying groups
o DLA Piper on behalf of Avaaz

3. Academic and industry observers

Steve Barnett

Bournemouth Media School, Bournemouth University
Communications and Media Research Institute (CAMRI)
Jewish Funds for Justice

Media Matters for America

UK Coalition for Cultural Diversity

Campaign for Press and Broadcasting Freedom

O O O 0 O OO0

4. Unions
o TUC
o BECTU
o National Union of Journalists, Parliamentary Group
o National Union of Journalists

5. Direct submissions from individuals and MPs

6. Over 40,000 individuals via an online campaign organised by Avaaz
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Annex

Analysis of Responses

1. Responses from commercial and professional organisations

BT — (redacted version)

BT expressed concern that News Corp has full control of Sky News for 9
month interim period when it can influence Sky News’ future agenda. 3
months normally considered the maximum acceptable period. UlILs will not
prevent News Corp interfering in Sky News during this time, nor prevent the
sharing of confidential information between News Corp and Sky News.
BT considers that the UlLs pave the way for News Corp to make a full bid for
Sky News in 10 years’ time. The impending expiry of the carriage agreement
between BSkyB and Sky News that underpins viability of Newco will make it
less attractive to competing bidders. The acquisition of further shares by
News Corp in 10 years may not trigger a control review.
Not independently viable: the UlLs do not ensure the Newco is
independently viable in terms of voting rights, directorships, the web of
contracts between News Corp/BSkyB and Sky News and the insufficiency of
independent contracts for Sky News.
Voting rights may be used by News Corp to undermine the UlLs: BT
argues that as News Corp through BSkyB is likely to have a majority of voting
rights at general meetings of Newco, it will enable BSkyB to block important
resolutions. This could give News Corp control over an important source of
funding for Newco and a share issue may be blocked by BSkyB.
Newco will have no independent way of raising money and all Newco’s
revenue streams will have to come from third party contracts. BT says that
third party contracts are a fragile basis for funding particularly when the
principal contract Newco relies on is the carriage agreement. The UlLs
should ensure that Newco’s borrowing powers are enshrined in the Articles.
The independence of the board is not guaranteed since only one
independent director has to have senior editorial/journalistic experience, this
may result in a majority of industry experts on Sky News Board being BSkyB
appointees. The single expert independent director will be the lynchpin for
guaranteeing the board’s independence and the UILs do not provide enough
support; no fellow independent expert board members, no requirement that
they should be present at meetings, no provision to cover for any long term
absence.
BT said independent non-experts may not have the experience required to
probe some of the more complex board proposals.
Contracts can be used to frustrate the undertakings: All of Newco’s
contracts will be with BSkyB and that this will give News Corp multiple
opportunities to use BSkyB’s contractual rights to frustrate the UlLs. BT
referred to a number of points as examples which are set out below:

o The 10 year carriage agreement is not long enough to secure Newco'’s

independence.
o BT was concerned that the Brand Licensing Agreement might be used
as a control mechanism by News Corp; the example given was an
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obligation not to denigrate the brand could be used to control Newco’s
activities.

o BT thought that it was not satisfactory that the Carriage Agreement
should end once the Brand Licensing Agreement ceases as they
believe this prevents Newco from ending the Brand Licensing
Agreement after the initial 7 year term in readiness for the Carriage
Agreement elapsing.

o BT said that BSkyB and Newco being required to share premises and
facilities for 15 years is all to BSkyB’s advantage as it will bring huge
scope for fertilisation and influence. BT said that the UlLs should
ensure that News Corp provides Newco with the financial means to be
physically separate.

o BT say that the UILs should require advertising to be handled by a third
party albeit funded by BskyB, as BSkyB may otherwise try to secure
terms that advantage News Corp or BSkyB instead of securing the
most attractive financial deal for Sky News.

News Corp can reacquire Newco after 10 years: BT states that the
impending expiry of the carriage agreement between BSkyB and Sky News
will make Newco less attractive to other bidders, leaving the field open for
News Corp. BT's concern is that a bid for Newco would not necessarily
trigger the merger control provisions of the Enterprise Act as: gross assets
may be below the £70 million threshold and may not increase a share of
supply of 25% or more.

BT believes that the Audit Committees powers are too vague to be effective.
The corporate governance and editorial committee’s powers are central to the
UlLs and are insufficiently defined. The UlLs should set out Newco’s
obligations in greater detail including a requirement for breaches to be
reported to the Editorial Committee and then reported to OFT or Ofcom who
should be given formal responsibility for supervision of the operation of the
UlLs. UlLs should require the head of Sky News to make representations to
the Editorial committee on compliance with the principle of editorial
independence.

BT also state that there should be a requirement in the UlLs for News Corp
and BSkyB not to discriminate against Newco in their commercial deals, and
to grant Newco no less favourable terms than a third party.

BT in conclusion consider that the UlLs pave the way for News Corp to make
full bid for Sky News in 10 years’ time and that the proposal should be
referred to the Competition Commission to unpick the complexities of the UIL
and ensure future of media plurality.

DTT Multiplex Operators Limited (DMOL) (redacted version)

DTT Multiplex operators limited noted that New Corporation have undertaken
to use all reasonable endeavours to transfer or make available to Newco
capacity for one standard definition channel until the expiry of Sky’s existing
agreement in respect of broadcast of Sky News and ensure that Newco is
provided with an EPG slot which is no work than Sky News current slot on Sky
Platform.

DMOL then noted that Sky has refused to enter into a LCN (Logical Channel
Numbers) agreement or have discussions with DMOL about them. DMOL are
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concerned that News Corporation’'s endeavours regarding Newco EPG slot
are limited to Sky Platform alone and no consideration has been given to the
provision of the Newco EPG slot on DTT. DMOL feel that Newco will have a
more favourable view and long term commitment to the DTT platform.
DMOL suggested that Secretary of State makes an LCN agreement by Sky
with DMOL for Sky News a requirement of the acquisition and the agreement
allows Sky News to take advantage of the DMOL LCN policy.

DMOL confirmed that if Newco do not sign a DMOL LCN Agreement or
receive the benefit of such an agreement via Sky it risks losing security over
its current LCN and continued engineering support from DMOL for service
information related changes.

Slaughter and May on behalf of BT, Guardian Media Group, Associated
Newspapers Limited, Trinity Mirror Plc, Northcliffe Media and Telegraph Media
Group- sent to Hugh Robertson MP and then forwarded.

A letter was sent on behalf of the alliance of media organisation setting out
why they believe the proposed undertaking will be ineffective and not achieve
their stated aim of protecting plurality in news media. It also set out
arguments why the UlLs should not be accepted and the matter referred to
the Competition Commission.

The letter argued that Newco will be in a state of economic dependency
vis a vis News Corporation as will rely on News Corp for 85% of its revenue
and for access to the market via digital satellite BSkyB platform. Newco will
also be tied into the royalty bearing brand licensing agreement with News
Corp for the Sky News and other associated brands. It is felt that this will
provide a means for News Corp to exert influence.

The safeguards for editorial independence are weak and of the sort that
News Corporation has previously been adept at undermining. Only one
of the independent directors of Newco will be required to have editorial or
senior journalistic experience. The remedy relies on an unspecified principle
of editorial independence and the safeguards for staff are too legalistic and
written in employment terms. They require editorial staff to put themselves
into dispute with employers in defence of editorial independence which is
regarded as an extreme and risky step. The proposal for a subcommittee of
main board of Newco to oversee this is a remedy precisely of the sort that has
previously been undermined by the News Corporation.

Neither OFCOM or OFT regard this remedy as a sustainable solution.
The Alliance feel that OFCOM'’s and OFT’s advice about the proposed
remedy only being effective in the short to medium term does not amount to
advice as to the appropriate duration of the remedy.

The proposed consultation is insufficient The alliance do not regard it as
practically possible to prepare review and anticipate the complex effects of the
proposals in a two week consultation period especially as some of the key
elements of the arrangements have not been made public.

The remedy puts too much power in the hands of the Culture Secretary
rather than independent regulators. The alliance mention that there are at
least seven different ways in which the Culture Secretary can be required to
approve or agree to behaviours governed by the undertakings, which make
them incredibly susceptible to more or less implicit political interference in
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future. The undertakings to protect independence would be extinguished
should News Corporation acquire over 50% of Newco. It was mentioned that
this would require the consent of and consultation by the Culture Secretary.
There were concerns that if it were to fall into economic distress a bid by
News Corporation to increase its stake in Newco to ‘save Sky News and
protect plurality’ can readily be envisaged.

The law to protect plurality has failed and needs urgent strengthening
The alliance agree with OFCOM that the current laws protecting plurality do
not work well and urges a wider review with a view to creating a system that
does not require a transaction to take place for issues of plurality to be
examined by the regulator. They feel that the need for a review is intensified
by the increase in market power that will be exerted by the merged News
Corporation/BSkyB entity. " They feel they will be in a position to restrict or
distort competition through cross- promotion, bundling, banning rivals
advertisements and distorting the advertising market with cross-platform
deals.

o Virgin (redacted)

Trinity Mirror PLC (also part of the Group of Media companies — but they submitted
a separate submission)

Trinity Mirror PLC (TM) believes that the proposed merger would have
profound implications for their businesses, and also on plurality in the UK.
They say Sky News's audience is boosted by being heavily promoted on other
BSkyB channels. Under the new arrangements will Sky News be charged
“rate card” for the time paid for advertising? If the time is to be given free or at
a discount, Sky News becomes further beholden to BSkyB and therefore
News Corporation and if it loses viewers it will become less viable.

They doubt that Newco will have freely and publicly tradable shares.

TM do not feel that the governance provisions in the remedy proposal can
safeguard Sky News'’ editorial independence in circumstances where it is
financially and commercially dependent on News Corporation.

They mention that previous experience show that obligations of this type have
not prevented News Corporation from influencing editorial policy.

They also feel that you can rely on the independent directors to act as the
guardians of editorial independence. They mention that the independent
directors will have a legal obligation to promote the best commercial interest
of Sky News, which equates to maintaining the financial support of News
Corporation on which Sky news will be dependent.

They feel that in reality there will be no independent external oversight of Sky
News editorial policy.

2. Lobbying groups who responded

DLA Piper (submitted their response on behalf of Avaaz — the company responsible
for the internet generated letters)
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DLA Piper/Avaaz believe that the proposed acquisition should be referred to the
Competition Commission on the grounds that for News Corp to have 100%
ownership of BskyB in addition to 37% of the UK newspaper market gives one
enterprise and one individual too much control of the media. Moreover the UlLs are
insufficient to prevent News Corp exercising a significant degree of control. Given
that there has been a month of negotiations ‘behind closed doors’, 17 days for public
consultation is insufficient to take account the significant public concerns expressed.

However, if the Secretary of State decides accept the UlLs and not refer the
proposed acquisition, the DLA Piper submission comments on ways in which the
UlLs must be strengthened:

Media Plurality should be protected permanently and not just for 10 years.
Completion of the acquisition should be delayed until after Sky News has
been spun off.

A Monitoring Trustee should be appointed to supervise the negotiations on
the commercial contracts and spin off of Sky news.

Newscorp to have limited voting rights to avoid it having de facfo control over
Sky News.

Ensure that Sky News can become financially independent. The terms of
commercial agreements should be improved including a requirement that they
should be on fair and reasonable terms and terminable by Sky News.

More active monitoring by strengthening the obligations regarding compliance
and reporting on adherence to the UlLs including financial penalties for
breach given upfront.

Impose a non-compete obligation on Newscorp so that it cannot circumvent
the UIL and undermine Sky News.

Letter from Avaaz of 20 April

This is Avaaz’s record of a meeting with the Secretary of State on 15 April.)

The Secretary of State is reported to have said that News Corp’s 8th April
admission of liability on phone hacking is not relevant to the BSkyB deal.
When the Secretary of State issued the European intervention notice on the
takeover, he was unaware of relevant matters that now give rise to additional
public interest considerations. This makes the original notice defective and
invalid and obliges him to issue a fresh notice specifying all of the public
interest considerations that now arise.

The announcement on 8th April shows that News Corp is not a suitable
guardian of our media standards, that its owners are not fit and proper people
as set out in the 2003 Communications Act, and that they cannot be trusted to
implement in good faith the letter or spirit of the undertakings they have
proposed.

The Secretary of State should delay announcement on the merger, and to
issue a new European intervention notice expanding the scope to look at
media standards and fit and proper persons owning our media. He should not
take an inappropriately narrow interpretation of his powers, but rather to
interpret them broadly so as to safeguard the public interest.
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3. Responses from Academic and noted industry observers

Patricia Holland, Senior Lecturer, Bournemouth Media School

o It was stated that if the acquisition were to go ahead UlLs will not guarantee
the editorial or operational independence of Sky News as the new company
will be partially controlled by News Corporation. The UlLs also leave open the
possibility after 10 years that Sky News may be fully owned by News Corp.

e The problem of market dominance and plurality of provision extends across
the broadcasting genres, and is not confined to news.

e |t was also noted that the strength and international reputation of UK
broadcasting has been built on an ecology which balances provision from the
publicly funded BBC with that from a range of different commercially funded
companies. Pluralism in provision has meant vigorous competition for quality
and audiences between the differently funded organisations and between the
different commercial companies resulting in a breadth and diversity which
benefits all parts of the viewing and listening audience.

e Ms Holland also referred to the media analyst Claire Enders who pointed out
in her report of Sept 2010 that Sky is already bigger than the BBC in-
broadcasting revenues. Sky could grow to control 50% of the newspaper and
television markets respectively. Consequences are cultural as well as
financial and affect the broad range of programming especially the
domestically produced programming.

« The issue of cultural consequences of having a dominance of a powerful
internationally company need to be addressed but are outside the terms of
reference of the Competition Commission.

e She concluded that the Secretary of State should refer the proposal to the
Competition Commission and take into account the aspects which are not
within the Competition Commission’s remit.

Campaign for Press and Broadcasting freedom (CPBF)

CPBF do not believe undertakings address the concerns they expressed in original
Ofcom submission and events since have highlighted the inadequacy of UK media
ownership law and regulation.

o Argued to Ofcom that takeover would “represent a transformative shift in UK
media ownership”

e Consultation fundamentally flawed because it excluded any competition
aspects of the proposed merger and narrows discussion on the viability or
otherwise of undertakings regarding Newco.

o Issue of Sky News, though important in terms of plurality of news, is marginal
in terms of the overall impact the merger would have on UK media. From
News Corps perspective the obligation to fund Sky News is a minor
concession to gain full control of the profits BSkyB will generate in the future.

e Argues that the proposed merger raises both competition and media plurality
issues which are inextricably linked and that EC ruling does not directly
address the impact on the domestic UK media market and still allows UK to
“take appropriate measures, including prohibiting proposed transactions to
protect legitimate interests, such as the plurality of the media”.
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e Argues that News Corp wants BSkyB for two reasons:

o BSkyB has already invested heavily in its infrastructure — broadband
and HD TV and profits are rising;

o Merged organisation will be a multi-media emporium able to bundle
and cross-promote its products. It would completely dominate UK
media and is capable of damaging or destroying other media.

¢ No consideration of the future impact of the merger company on other UK
media companies.

¢ Newco will not be a viable independent news business. Its economic
dependency will make it vulnerable if News Corp exerts influence.

e The definition of independence and the safeguards for editorial independence
in the UILs are weak.

¢ Concerned that monitoring compliance lies with Secretary of State rather than
independent regulators. At least seven different ways in which the Secretary
of State can be required to approve or agree to behaviours governed by the
undertakings, which make them susceptible to more or less implicit political
interference in the future.

« Some key elements of the arrangements have not been made public.

« Query whether the further test on the viability and robustness of the
commitments advised by OFT has been possible during the consultation
process.

¢ Bid has highlighted that the media ownership laws are unfit for purpose —
need a wider review of the current laws on media plurality, establishment of a
Media Commission and a proper definition of media plurality.

Prof Steven Barnett, University of Westminster, Communications and Media
Research Institute (CAMRI)

e Prof Steven Barnett believes that the UILs are inadequate for 3 reasons
(highlighted below) and that taken together should be sufficient reason for the
Secretary of State to refer the matter to the Competition Commission.

¢ Independent Board of Directors will not insulate Sky News from
potential editorial influence from News Corporation. On the two previous
occasions when similar boards have been established to safeguard editorial
independence within News Corporation the structure has failed; the Times
Newspaper and the Wall Street Journal. The new company will be almost
entirely financially dependent on News Corp who will also be presumably
responsible for paying the bulk of the salaries of independent directors.

e Ofcom’s advice in relation to the UIL appears to be qualified and
contingent on the detail of further negotiations with News Corporation.
How can an acquisition with profound repercussions for media diversity in
Britain be acceptable when the main communications regulator has not yet
been satisfied about the precise terms of UILs which are then to be
determined behind closed doors.

s Any undertakings will apply for 10 years only, after which News Corp
will be able to take full control of Sky News. Why has a time limit been
imposed given the uncertainty over how media plurality and consumption will
unfold? There is an assumption by Ofcom and government that the direction
of travel is towards greater plurality, but this is contrary to empirical evidence.
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e Prof Barnett also stated that the coalition parties are committed to better
democratic practices allowing important decisions to be properly and publicly
interrogated. However, this transaction is apparently to be permitted after
nothing more than an exchange of letters between government, regulators
and News Corp constrained by an extremely tight timetable. A reference to
the Competition Commission would allow for proper detailed transparent and
public scrutiny of the merger. The decision itself and the indecent haste in
which the Secretary of State is seeking to impose it are affront to the
principles of democratic accountability and transparency.

« He concludes that there is not sufficient knowledge of the detailed
arrangements to know whether they are sustainable and there is no evidence
that the media environment will be sufficiently benign after the proposed 10
year period to accommodate a full editorial takeover of Sky News by News
Corp. Also that the manner in which the decision is being taken is
undemocratic and contrary to the public interest and asks the matter to be
referred to the Competition Commission.

Jewish Funds for Justice (JFJ)

JFJ believe that the UIL’s do not sufficiently mitigate or prevent the public interest
concerns in relation to media plurality and fall short of protecting the UK public. They
believe UIL's should be referred to Competition Commission for full investigation.

o JFJ stated that ‘Newco’ would not be adequately independent to protect
media plurality. '

e JFJ raised concerns about the content of some of News Corporation’s TV
broadcasts in the US and argue that it does not give reason to believe that
News Corp will act in a way that protects the greater public interest in UK.

¢ JFJ do not believe the consultation was long enough to allow parties to fully
investigate the UlLs and that there are questions outstanding. Referral to the
Competition Commission would be a way of investigating these, including, are
the checks and enforcement clauses adequate to ensure that Murdoch will not
exert editorial influence over ‘Newco’? What will prevent Murdoch from
increasing the profile of Fox News in the UK? Are the timescales adequate to
protect the long-term media plurality?

e JFJ also raised the question of public interest protection. They feel the
acquisition threatens media plurality, prospect of fair and balanced reporting
and the partial independence granted to Sky News will not solve these. The
submission cited Rupert Murdoch'’s tolerance of comments by Glenn Beck
that they feel are anti-Semitic in nature as examples of this.

« JFJ believe the merger is counter to the public interest both on grounds of
protecting media plurality and preventing dangerous rhetoric from receiving
greater prominence on UK television.

Media Matters for America

¢ Insufficient checks to ensure the undertakings are strictly adhered to and only
valid for 10 years.

¢ Nothing in the proposals prevents News Corp from creating a news station
totally under the aegis of BSkyB (and hence News Corps editorial control).
This would be antithetical to the public interest and not enhance plurality.
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Refers to Murdoch'’s purchase of the Times and Dow Jones as precedent of
promises of maintaining independence not kept.

Assumes independence can be measured — editorial influence can be exerted
in a number of immeasurable ways.

UlLs do not prevent News Corp from building the profile of Fox News in the
UK and therefore a “Foxification” of news agenda leads to viewers being
misinformed on key areas.

UK Coalition for Cultural Diversity

Concerned that the acquisition bid does not take account of the commitments
to the AVMS Directive, which requires all television channels where practical
to carry a majority of national/European content, excluding sport, current
affairs, news and game shows. Also any concessions or measures should
take account of the objectives of the UNESCO Convention on promotion and
Protection of Diversity of Cultural Expressions, 2005.

Believe that BSkyB has already used its purchasing power to get audiences
away from national broadcasters i.e. Mad Men bought for £225,000 per
programme compared with the BBC £65,000 and sports events. Argue that
the inclusion of BSkyB within News Corp will increase this fiscal intimidation
for market space to the detraction of diversity of expression in programming.
The Secretary of State should demonstrate how the issues and compliance
with the AVMS Directive or diversity of expression are taken into account in
the negotiations with News Corp and the promise of a longer debate with
media organisations and experts prior to a Green Paper to allow issues of
public interest to be protected.

David Elstein

Believes the Ofcom report is flawed — the Secretary of State should not
believe that there really is a plurality issue. Neither the Competition
Commission nor a judicial review of the Ofcom report could conceivably
sustain its methodology.

Attached was a note he prepared in February detailing a series of errors and
questionable judgments in the Ofcom report, whose combined effect is to
enlarge the potential effect on media plurality.

The figures given by Ofcom on the two key indicators reach and share from
combining the businesses 51% and 24% are wrong and more plausible
figures are 9% and 14%.

The methodology is misguided and no reliance can be put on it.

If Ofcom: seemingly does not know how to define reach in comparable terms
as between different media; does not understand the significance or even the
quantum of supposed consumption of news across different media; and
chooses to ignore the detailed research about consumer behaviour it has
commissioned:; it is hard to have much confidence in its ability even to define
the circumstances for non-transaction intervention.

The government will have ample time to consider the wisdom of the Ofcom
bid for extra powers in the run-up to a new Communications Act in 2015 and
that the UlLs offered by News Corp and are accepted by Ofcom and OFT will
do as little damage as possible.
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The merger should not be referred to the Competition Commission and that
the best outcome would be for the merger to proceed without restrictions.

James Firth, Dalton Firth Limited

Concerned that the proposed merger will impact competition and plurality in
the online news market and that this has not been fully assessed. It could
lead to a closed market of news for BSkyB customers and challenges for
other online newspapers.

Concerns stem from the estimated 2.5 million broadband subscribers using
BSkyB's internet service Sky Broadband. The proposed deal could put News
Corporation in a position to give discounted, bundled or preferential access for
Sky Broadband subscribers to its online news titles.

This could adversely affect other publishers in the online news sector if News
Corporation chose to promote News Corps online titles to Sky Broadband
customers and in the sale of advertising slots which may have an adverse
impact on competition in the market for advertising.

The deal might restrict the plurality of news sources accessed by a bulk of
Sky Broadband subscribers if News Corporation decided to promote its own
online news content on its portal services.

4. Unions
BECTU

BECTU do not accept that the competition issues have been satisfactorily
dealt with. ,

The sheer size and reach of the proposed merged company gives rise to clear
concerns that it would be anti-competitive. These include: the merged
company would be the largest private media company ever seen in the UK;
an enlarged News Corp with an expected turnover of £9b within a few years
would have almost double the revenue of the BBC. Its size and scale would
dominate every other media organisation in the UK; the combined
BSkyB/News Corp would reach across all significant media platforms.

News Corp would have opportunities on a scale unavailable to any competitor
to cross promote News Corp new titles and channels, to bundle news
products with other media services, to develop integrated news products for
convergent devices and media to win wholesale news contracts, to distort the
advertising market with cross platform deals, to take a dominant position in
competing for rights.

The proposed new company operating Sky News would be independent, but it
would be small and commercially dependent on News Corp/BSkyB for 85% of
its revenue and 25% of its costs. News Corp would be its largest shareholder
as well as sole funder, and there is no guaranteed mechanism for the new
company to escape this position of dependence in the future.

The measures to provide ‘editorial independence’ appear to be completely
inadequate, especially given News Corp’s previous record of promises of
editorial independence and integrity at the time of earlier takeovers.

Concern this is taking place whilst News Corp companies are subject to civil
actions and police investigation concerning illegal phone hacking.
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Concerned about News Corp’s commitment to editorial independence as they
noted it was not willing to undertake that the chair should be independent.
They note that following reports from Ofcom and OFT Secretary of State was
minded to refer the issue to the Competition Commission, and question why
News Corp were then allowed the privilege of series of private discussions
with regulators without any public scrutiny leading to reluctant and
unconvincing undertakings.

BECTU in conclusion calls on the Secretary of State to refer the proposed
merger to the Competition Commission rather than abjectly accepting this
inadequate settlement. They also call on the Government to institute a
broader review of the statutory framework governing the public interest in
media pluralism.

National Union of Journalists

Believes the massive power of the planned Newscorp/BSkyB operation
through financial and other resources which the merger would make available
is inimical to the public interest.

Financial power of merged Newscorp/BSkyB can only damage the
sustainability of the other media groups which are an important factor in media
plurality as well as strengthening any political or other causes which
Newscorp/BSkyB or its proprietor chooses to support.

Exclusion of competition aspects of the proposed merger means the overall
effect on media and media plurality in the UK has been ignored.

Merger would also allow opportunities for cross-promotion giving it an
advantage over other media.

Guarantees of editorial independence queried.

Will not be a viable independent news business — using BSkyB platforms to
access viewers.

Query whether the further test on the viability and robustness of the
commitments advised by OFT have been possible during the consultation
process.

‘ National Union of Journalists Parliamentary Group

TUC

Concern that previous guarantees and assurances have been disregarded
citing Murdoch'’s takeover of The Times and Sunday Times.

UIL’s are inadequate.

Does not believe that Newco will be a viable independent news business. Will
be economically dependent on News Corp/BSkyB and vulnerable to influence.
Guarantees of editorial independence inadequate as News Corp executives
will be able to exert influence over Sky News.

Previous guarantees over editorial independence broken.

UIL's place great onus on the Secretary of State —~ seven ways in which he

“can be required to approve or agree to behaviours governed by the UlLs. Has

to be seen in the context where Newscorp is a major player in British political
life.
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5.a) Individual submissions

The Department for Culture, Media and Sport received over 40,000 direct
submissions in response to the consultation. The majority opposed the proposed
merger and requested that the proposal be referred to the Competition Commission.
Issues raised include:

UlLs — safeguards for independence

« A large number of respondents were concerned that the UlLs do not address
the fundamental concerns and not all concerns raised by Ofcom have been
addressed. It is felt that the UlLs for independent board, appropriate skills,
independent director, editorial independence, governance undertakings will
not guarantee independence. There is concern that there is nothing in the
agreement to reverse the situation of ownership of BSkyB should Sky News
fail as an independent organisation.

e The UlLs do not ensure the Board of Directors will be sufficiently independent
because:

o Former employees of News Corporation can be directors of the Board
as long as they have not been employed by News Corporation within 5
years prior to appointment to the Board;

o Anyone with material business relationship with News Corporation can
be a director, only need to demonstrate that this relationship ceased
three years before appointment to the Board.

o Family members of News Corporation advisers, directors or senior
employees can become directors, only need to demonstrate not close
family members;

o No provision to prevent friends of News Corporation advisers, directors
or senior employees or any former politicians who have benefited from
News Corporation directly or through their political parties from
becoming directors.

e The Chairman should have no past involvement with News Corp and this
should be added to the undertakings.

e The decision is fatally flawed because it will: severely undermine media
pluralism, destroy competition, give Murdoch more antidemocratic,
monopolistic media power, allow more offshore tax avoidance by News
International, allow further anti-democratic, anti-cultural diversity and
anticompetitive cross media ownership concentration, allow potential further
illegal reporting on the News of the World Glen Mulcaire/Coulson model.

¢ Some raised concerns that under the terms of the UIL there is nothing to stop
individual members of the Murdoch family being one or more of the
independent directors of Sky News or Newco.

¢ There was concern that Ofcom has not given unqualified support to UlLs and
has stated that their effectiveness in addressing plurality concerns will depend
on the detail of the arrangements. It was felt that if further negotiations take
place behind closed doors how will the public to be satisfied that the
regulator's concerns about the precise detail of the undertakings have been
responded to.

13
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e The matter of monitoring Sky News was raised by a number of respondents in

particular who would conduct the daily monitoring to ensure no Murdoch
interference and who will pay for it and the cost to the taxpayer.

There were doubts that the proposed Corporate Governance and Editorial
Committee could ensure compliance with the principles of the editorial
independence and integrity when the existing regulatory framework ‘The
Press Complaints Commission’ has shown itself incapable of controlling the
excesses of the press. Especially as News Corp seem adept at circumventing
regulation.

Media Plurality

« The proposed acquisition would result in too much media control in the hands

of one individual and this raises moral, ethical and political concerns and
democratic health of the country. It would not just harm media plurality but
harm the quality of output and amount of investment in UK talent. A belief that
Murdoch already owns too much media in the UK.

A number argued that the deal would undermine the diversity and quality of
media and that there was a need to have a balanced, plural set of media both
for entertainment and for news coverage.

Films often have a political dimension and ownership by News Corporation
may influence the nature of films shown. Documentaries that expose News
Corporation’s misconduct are likely not to be commissioned and sports
programmes can be influenced by owners (Commentators).

Media plurality is not just about the number of owners but the range of views
represented in the media sector. Currently right-wing bias is in most areas of
the news media. It was felt that genuine plurality cannot emerge without a
multiplicity of media owners and editors who are truly independent of each
other and who have roughly equal powers of influence

Publishers in different media push their own agenda through their papers,
radio and television programmes. The plurality of media ownership in the UK
has in the past offered some protection and balance to free speech with the
BBC as the gold standard for independent reporting.

' 1i} year carriage contract and 7 year brand licensing

€

The undertakings for 10 year carriage contract and 7 year brand licensing will
result in Mr Murdoch retaking control of Sky News sooner or later.

There were suggestions that there is not a problem with the theory of the 10
year carriage and 7 year (plus 7) brand licensing agreement but there is a
problem in the likely practice and News Internationals failure to keep to its
agreement as history suggests that no matter what “agreement” is reached
the reality is it will work to NI's benefit.

Referral to the Competition Commission

The proposal should be referred to the Competition Commission for impartial
scrutiny, especially due to the significant political and economic implications of
this highly significant and controversial media merger.

Some commented that Jeremy Hunt's announcement against the Ofcom
recommendation to refer the proposal to the Competition Commission and it
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was arrogantly bypassing the process laid down in the UK by refusing to let
the UK Competition Commission review this proposal.

o A few people have also requested that the matter be exposed to a public
debate in Parliament.

Suggestions to strengthen UlLs

e There was a concern that there are omissions in the undertakings offered by
News Corp; what happens in the event of a breach of the UlLs by News
Corp? There is nothing in the UlLs that will prevent Rupert Murdoch buying
Sky News at a later date.

o Suggested additional safeguards/undertakings including:

= aquota for UK produced content for each of Sky's channels;

= acap on American imports;

= arequirement to make expensive public service type programmes
including high quality kids TV on free to air channels;

= requiring BSkyB to take at least 80% of its news and current affairs
programming from Sky News; and

= the proposed local television licences; the addition of diversity and
pluralism through online media;

e News Corp should be restricted to no more than 15% of the Sky News shares.
The current proposal allowing News Corp to retain 39.1% of the hived-off Sky
News undermines Sky News's proposed status as an independent news
provider. News Corp would retain the power to block any strategic decisions
that directors might refer to shareholders where consent of more than 75% of
those voting required for approval.

Threat to democracy

e |t was argued that a media organisation which has 37 % of the newspaper
market and 35% of the broadcasting market has, not only the monopolistic
power to unduly influence the broadcasting market, but also the power to
unduly influence politicians and government. This is detrimental to the UK
Constitution and UK Parliamentary democracy.

« The proposed takeover of BSkyB would be the most serious threat to

- democracy in Britain since World War 2.

« Granting Murdoch control of BSkyB would trample our media ownership laws

and threaten our democracy.

Comments in relation to past experiences

e The proposal and process showed that we are relying too heavily on minimal
regulation and a market economics based approach to policy.

e The proposed acquisition would result in the UK's media being similar to the
Berlusconi’s situation in ltaly.

e There were a number of accusations that Sky has been detrimental to the
broadcasting environment in the UK broadcast. For example, the high
number of channels has diluted spending by advertisers, restricting access to
high quality domestic content as you have to be a subscriber, and spreading
football over several sports channels.
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Comments relating to the Rupert Murdoch’s/News Corp integrity

e There were a number of concerns raised about Rupert Murdoch and News
Corporations fitness to own so much media including:
o dumbing down the Times, turning the Sun into a porn magazine which
is available to Children;
o appear to tolerate or encourage illegal activity;
o News Corp and Murdoch pay no or little tax in the UK; and
o the quality and type of programmes currently broadcast on Murdoch'’s
channels often one-sided political prejudice;
o disagree strongly with the government over the BBC and Murdoch has
influenced policy regarding license fees.
¢ A number of respondents asked the Government to stand up to Murdoch and
not to allow him to run the country.

Comments on Secretary of State’s integrity

¢ Respondents made the point that the approval of the acquisition was favours
being returned following Murdoch media’s endorsement of the Conservative
party at the general election.

Impact on BBC

e The merger would leave News Corp the undisputed dominant player in the
UK’s media market and able to dictate terms to both suppliers and customers.
The combined revenues of BSkyB and News Corp will be 2-3 times that of the
BBC while BSkyB alone has turnover of more than BBC and ITV put together.

e Some raised concerns about the impact on British broadcasting, in particular
News Corp removing programmes from the BBC, therefore taking viewers to
Sky. This reference is in relation to Rupert Murdoch recently purchasing
daughters company Shine TV which produces some BBC shows.

e A number of people mentioned the Government trying to destroy the BBC with
funding cuts.

Competition concerns

e Some respondents said that the EU does not have competence to deal with
UK competition concerns. Also that the BSkyB primary market does not cross -
European borders.

e The massive dominance of one company should be a major concern to a
coalition so committed to competition.

“Bundling” and “cross promotion” concerns

e The merger would put News Corp in a strong position to offer cross
promotion, cross subsidising, advertising sales packages that span print,
online and TV and to bundle newspaper subscriptions with SkyTV/Sky
Broadband subscriptions. Many believe that BSkyB revenues will be used to
support News Corp’s non profitable newspapers leading to a negative impact
on other newspapers facing difficulties due to declining circulations.
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¢ |[f the proposed merger goes ahead there is a possibility that online versions of

News Corporations newspapers will be given exclusive access to multimedia
content from BSkyB'’s TV channels that BSkyB owns the broadcast rights to.

Other relevant comments

L 2

That impartiality laws should apply to print newspapers and their online
counterparts separating news from opinion columns.

If the acquisition goes ahead then it would be one more British company to no
longer be British.

Trust this decision is successfully challenged in the courts.

A number of people mentioned that they would like to review any business
plans Sky may present for a standalone Sky News PLC. They feel that they
could identify material financial questions currently unanswered and help in
negotiating the appropriate amendments to the business plan with Sky.

The numbers of actual people reached by News Corp compared with other
media should be examined not just the provision of news.

News Corp would be one of three providers of UK-wide news and current
affairs on three of four platforms at the retail level but the only news and
media provider present on all four platforms (TV, newspapers, on-line and
radio).

In terms of “news minutes” consumed, News Corp would consolidate its
position as the second place provider behind the BBC.

There were a number of questions raised by the respondents:

o Who would appointment the new board and select the new chairman?

o What will happen to the ownership of Sky News in the longer term?

o Why should News Corp be able to have any shares at all in Sky News?

o Who will make senior editorial appointments and for how long a so-
called separation of one channel from a corporate parent be
sustained?

o Will the proposed Corporate Governance and Editorial Committee have
jurisdiction over both Sky News and BSkyB?

o Does governance require a compliance report to be published
unrestricted and public annually?

o What incentives/penalties/restraints are there to assure that Sky News
remains a viable business and is not closed and a new business set up
outside the realm of the Corporate Governance and Editorial
Committee?

o Is there a requirement for BSkyB to adhere to Ofcom'’s Broadcasting
Code added and enshrined in the company’s articles of association?

o Who will conduct the daily monitoring of Sky News to ensure no
Murdoch or News International interference and who will pay for this
monitoring and at what cost to the taxpayer?

o Is BSkyB prevented from setting up another news channel within
BSkyB after takeover?

o Is BSkyB prevented from showing any programme with a political
element that could influence viewers on any political subject after
takeover?

o What extent will BSkyB be allowed to show fiction with a strong political
bias which has been shown to influence views after takeover?

17

MOD300010304



For Distribution to CPs

o What extent will employees of BSkyB after takeover be allowed to
openly campaign on air for any one political party or political view or be
allowed to openly recommend on air the assassination of people?

o Who will ensure that the employees of BSkyB do not hack into private
emails or answer phone services as Murdoch's employees and agents
have done already and what cost to the taxpayer?

Individuals who were in favour of the acquisition made the following
comments:

¢ A few changed the Avaaz campaign letter to say it would not undermine

MPs

media diversity and quality and feel our democracy will live with this takeover.
As a Sky customer for years found coverage of news and current affairs to be
of good quality, fair and unbiased.

Some felt that Rupert Murdoch has done more to modernise the television
service than ITV and BBC together. ITV and BBC have borrowed his on
screen style his 15min 24 hour news turn around and Sky box

There was disapproval at the start of the ITV network of companies, and
reflects on the enormous influence it had on the BBC.

¢ A number of MPs have expressed views of constituents as part of the

consultation, either by forwarding letters received or by noting points raised.

Points raised include;

UlLs — safeguards for independence

The safeguards for editorial independence are weak and the arrangements for
Sky News will not be sufficient to prevent a media monopoly as Rupert
Murdoch will be a large shareholder and able to influence decisions by putting
people on the board of Newco.
MPs do not feel reassured by the principle UlLs which envisage a majority of
independent directors and an independent chairman of the Board
guaranteeing editorial independence at Sky News. Concern that despite this
arrangement Rupert Murdoch will still wield significant influence over the
agenda and philosophy of Sky News which will compromise the plurality of
media and news control in the UK.
There was concern that the definition of independence in the UILs relies on an
unspecified principle of editorial independence. Potential that this would lead
to editorial staff putting themselves into dispute with their employer in defence
of editorial independence.
The on-going management of the UlLs puts too much power to the Secretary
of State rather than independent regulators. Direct oversight by Government
risks politicising the agreement.
A number of questions were asked in relation to the proposed UlLs including:
o  Who will appoint the Sky News Board and the proportion who will be
Newscorp representatives or independent non-executive directors?
o  Who will be responsible for hiring and firing Sky News editorial staff?
o Whether Sky News will be dependent on News Corp for finance?
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o  Who will monitor the independence of Sky News?
Will the broadcasting news impartiality rules will remain in place?

o Whether other UK media organisations who opposed the acquisition
have been consulted during the past month?

o Do you accept the following in relation to Newco?

= |t will be dependent on a contract with News Corporation for
85% of its revenues and 25% of its costs

s |t will be dependent on News Corporation to distribute its TV
news output on the BSkyB network

= |t will only be viable long-term if Newscorp are willing to renew
the carriage agreement.

o How is the proposed remedy consistent with OFT's guidance that it
is rare to accept even interim purchase/supply arrangements
between merging partners and the divestment business given the
requirements for a clear cut remedy in lieu of a competition
commission reference?

o What steps are you taking to ensure that the 40% stake Mr Murdoch

. will have in Newco will not allow him to have an undue influence on
decisions made by the Newco Board?

o What steps are you taking to ensure that if there are concerns Mr
Murdoch is influencing the output of the channel these can be
thoroughly investigated and dealt with?

O

Media Plurality

¢ The safeguards are so weak that they will be rendered ineffective and that the
takeover is a serious threat to media plurality.

¢ Some MPs have highlighted the point made by Ofcom about the inadequacy
of the current laws protecting media plurality and call for a review of the laws
protecting media plurality in order to improve and modernise the regulations.

¢ Concerns that the proposed acquisition of BSkyB might result in an over
concentration of power over news media over 4 different media platforms,
thus compromising media plurality.

. Past experience

¢ A lack of trust that News Corp will deliver what it promises. Previously News
Corp has offered UlLs in relation to acquisitions but has not lived up to these.
There were references to broken promises in relation to the Times as well as
its general attitude to the industry and media plurality.

¢ Questions were asked about whether any assessment has been undertaken
of News Corp’s approach to past UlLs.

10 year carriage contract and 7 year brand licensing

¢ Concern that the carriage agreement between News Corp and Newco, will
provide financial stability, but will also leave Sky News in a state of economic
dependency vis-a-vis News Corp and lacking control of its own affairs.

o The government needs to set out what will happen at the end of the 10 year
period; i.e. what restrictions will be placed on the ability of News Corporation
to regain control of Sky News as currently the UILs leave open the possibility;
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where will the decision rest; will News Corporation or any of its newspapers
be able to establish another 24 hour news channel within this period?

Referral to the Competition Commission

¢ The matter should be referred to the Competition Commission for independent
scrutiny.

Comments relating to Rupert Murdoch’s/News Corp integrity

e The Department should delay or extend the consultation period until the
reopened criminal investigations by the Metropolitan Police into Murdoch’s
News of the World has been completed. ,

6. Campaign submissions

a) Avaaz internet campaign

Avaaz is a global ‘citizens’ network with 7 million members worldwide (over 500,000
members in the UK). Avaaz’s particular interest is in safequarding democracy.

The Department for Culture, Media and Sport received 38,465 responses which
replicated the standard text proposed by Avaaz:

‘I am deeply concerned that News Corporation’s bid for full ownership of
BSkyB would harm our democracy. | strongly urge you to reject it.

The proposals that you are consulting on would undermine our media quality
and diversity. The temporary safeguards you propose for News Corporation
are weak and can easily be circumvented. News Corporation would still have
strong control over Sky News through its shareholding, its financing and its
control of satellite access.

Rupert Murdoch has exploited his media power for political influence and
opinion polls show that 9 out of 10 members of the public oppose his takeover
of BSkyB.

| object to the proposed deal and call on you to immediately refer it to the
Competition Commission”

A significant number of these submissions contained different text in one form or
another, with many raising further points and making additional comments including:

Government influence

¢ The most common addition related to a perception that the decision not to
refer the proposed acquisition to the Competition Commission was political,
and a form of pay back for Murdoch’s support of the Conservative Party at the
last election. Blatant example of government being bought by big business.

o The Secretary of State appears biased in favour of the deal.

e Comments about the U-turn from the original “minded” to refer to private
meetings and allowing time for Murdoch to negotiate the UIL's.

e Support democracy in Libya and elsewhere but allowing it to be stifled here.
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Government is simply taking the line of least resistance rather than trying to
support and sustain the reputation of Britain and its cultural media.

It is clear from the evidence of phone and email-hacking, the failure of the
Metropolitan police to adequately investigate in a timely manner, and from the
appointment of a former NoW editor as Cameron's press secretary, that the
relationship between this government and Murdoch's empire is, at the very
least, unhealthy; indeed morally and ethically corrupt.

Belief that Rupert Murdoch wields too much power and has been able to
determine elections in the past — jeopardising democracy. Murdoch has more
influence on UK politics than millions of voters.

Comments relating to the Rupert Murdoch’s/News Corp integrity

Is Rupert Murdoch not a fit person to own so much media.
There is a conflict of interest as Mr Murdoch’s son is chair of BSkyB
A number of people referred to his Australian/American nationality.

- Many people included the following quote from Private Eye (1986): " You tell

these bloody politicians whatever they want to hear, and once the deal is
done you don’t worry about it. They re not going to chase after you later if
they suddenly decide what you said wasn’t what they wanted to hear. "
Seen as a threat to a cohesive multicultural nation, stifling diversity of reason
and opinion, ‘
Many gave the example of Fox News in the US as an example of what we
could expect to see more of. Shows he does not respect principle of
impartiality in broadcast news and current affairs.

Murdoch stake in TNT who might bid for Royal Mail.

He is interested in media domination. News Corp is a rapaciously acquisitive
organisation and does not have a good reputation for political neutrality and
objectivity.

He is a serial monopolist — reference to his stranglehold on sport and charges
he makes to pubs for showing matches.

Murdoch has had an appalling influence on UK politics and TV programmes.

Threat to democracy.

Concern about 1 person, with such strong views, controlling a large part of UK
media. Murdoch’s influence already evident; to increase it further is anti-
democratic. ,

Secretary of State should be acting as a guard and gate keeper to the free
and fair operation of democracy in Britain.

Corporate monopoly smothers democracy as effectively as state control.
Murdoch has always opposed real democracy if it threatens his substantial
interests, and manages to terrify governments, especially those who support
socialist or liberal values.

UK's great heritage is free speech and democracy. Both would be harmed.
The merger would leave us with a media sector dominated by one family with
only the BBC left to stem the tide. What's more, it isn't even a Biritish influence
which is coming to dominate our screens, as well as our papers. We have
already seen much of our manufacturing sector allowed to fall under foreign
ownership (& often closure) e.g. Cadbury, our utilities are dominantly owned
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by the French and Germans, and even insurance lies largely in the hands of
international groups,

The efforts of civilians in the Arab world to address monopoly media and
political control is admired by our politicians...and yet you are considering
allowing the creation of an overly powerful media monopoly here in the UK.
Influence the political climate to undermine political leaders and promote
extremism in order to draw attention to his media outlets.

Need objective, analytic, well researched information, accessible to all to
enable people to make balanced decisions

Comments in relation to past experiences

News Corp in the past has broken undertakings in relation to previous
acquisitions i.e. Dow; Times and Sunday Times.

Recent example of BSkyB's acquisition of Virgin media’'s TV channels and
closing them down within 3 months. '

Mention of supporting price rigging in the case of pub landlords having to pay
BSkyB fees

Competition

BSkyB removed some competition by buying Living TV group from Virgin
Media. It then closed Bravo and Virgin 1as they competed with existing Sky
channels.

BSkyB/News Corp’'s earnings would multiply as packages bundle together
monopolistic sports, TV archive and film rights, combining advertising and
sales offers across newspapers, their websites and all digital platforms and
make it impossible for competitors to enter the market.

Should not support monopolies, but instead introduce real competition to big
business.

There are no alternative satellite TV operators in the UK, why should such a
large company which is 100% dominant in the satellite TV sector be allowed
to be taken over by a foreign company?

Government should seek to increase the spread of media ownership by
limiting how many titles and broadcasters any one company, individual,
consortium or umbrella organisation can own

Has already used buying power to outbid competitors for TV programmes
which have won an audience on terrestrial TV- Mad Men, Lost — HBO back
catalogue for Sky Atlantic. Can only get worse if Murdoch gets his way.

Media Plurality

News Corp share of global and UK media market is already having an
adverse effect on plurality of views and on public discussion.

Need for free and unbiased media. Lost diversity will not be regained. This
has happened with the local press which is losing accountability.

The power of the media should never be underestimated and it is absolutely
vital that we maintain the integrity of the information our society consumes.
Although system is not perfect, it does serve as an example to the world and
helps maintain an intelligent free thinking, creative and tolerant society.
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UlLs — safeguards for independence

UlLs should restrict Newscorp from distorting competition through cross-
promotion, bundling, banning rivals’ advertisements and distorting the
advertising market with cross platform deals.

Note the UlLs protect news output;, however, News Corp would be able to
broadcast their views via other programming.

Nothing to stop BSkyB introducing a news channel to undermine Sky News.
Murdoch family could buy shares in Sky News to increase 39.1% stake
Despite the UlLs, Murdoch would still be able to influence/control Sky News.
A large number doubted Sky News would be financially viable as the majority
of funding could come from News Corp.

News Corp will find ways to undermine 10 year undertaking.

Comments relating to BBC

A number raised concern that the BBC funding is being cut, and limiting
BBC's spending power all the quality/expensive and special events will be
broadcast behind a paywall costing £240/year.

Government insisted that BBC now has to pay for running fibre optic cables
across country even though beneficiary would be subscription only services
owned by Murdoch's company.

Believe Murdoch strengthening will undermine BBC. Demonstrates Secretary
of State/government hostility to BBC.

Sky pressure on government to restrict BBC online services because they
compete with the ‘commercial’ sector.

Other comments

A number of respondents referred to an ICM poll where: (sample size 2,500)
o 63% said there should be an independent investigation before deciding
whether to allow the deal to proceed
o 84% said that a single organisation should not be allowed to control too
much of the news media
o 75% said it was important to have competing independent sources of
news in the UK
o 44% oppose the deal with a mere 5% in favour; opposition among
Conservative voters was nearly as strong with 43% opposed and just
5% in favour
o 53% of those who currently identify themselves as Lib Dem oppose the
deal with just 4% in favour
As a minimum today all media outlets should make the public aware that they
are owned or controlled by a single person or entity where more than 20% of
shares are not held by public. For example TV should broadcast regularly
who they are owned by, and Newspapers set out on the front page.
Draining the UK of important tax money because his organisation does not
pay UK tax. This money should be re-injected into the UK economy.
Few people indicated whether they were or had been BSkyB subscribers.

b) Media Matters campaign
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Media matters sent in a letter which had been signed by about 300 people in the UK.
The letter argued that they were unconvinced that the UlLs would satisfactorily
remedy, mitigate or prevent the public interest concerns in relation to media plurality.
In particular the foliowing points were made:

e Although News Corp may have committed to the independence of Sky News
from BSkyB there are not sufficient checks and balances to ensure that News
Corp strictly adheres to the UlLs.

¢ Concern that the UiLs do not prevent Murdoch or News Corp from building
the profile of Fox News in the UK. There is nothing to prevent Murdoch
creating a new news channel along the lines of Fox News. It was felt that the
UlLs do not go far enough to prevent the ‘Foxification’ of the UKs news
agenda.

¢ Requested more time be given to considering this matter further either by
pursuing a full investigation by the Competition Commission which would
allow for proper scrutiny and public protection. At the very least insist News
Corp promise new UlLs for consideration by UK public which address the
issues above and truly protect the public interest concerns raised by Ofcom’s
report.
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Annex

In addition, a number of comments on how the process and consultation has
handled were received:

o Length of consultation Some respondents commented that the 18 day
consultation was not long enough to test the UlLs

¢ A number felt that sufficient time has not been spent in reaching the decision.

¢ A few were concerned had not published any information about how many
people contacted the Government.

¢ Question over capacity and expertise of DCMS due to the haste which
responsibility transferred.

o Secret meetings A number of people have referred to Jeremy Hunt, David
Cameron having un-minuted meetings with James Murdoch from News
Corporation and Prime Minister's lunch over Christmas with the CEO of News
Corp and members of Murdoch family. Therefore proposed decision for non-
referral is biased and partial. ‘

o Secretary of State position A number of people are sceptical about the
impartiality of Secretary of State in relation to the merger, and therefore not
the right person to make the decision.

o ltis felt that the Secretary of State has a bias against the BBC and allowing
News Corp to acquire BSkyB is a way of further weakening the position of the
BBC by allowing an already significant competitor to become even stronger.

e Should have run extensive opinion polls at the start of this matter (not the end)
asking whether the British public had any wish to extend News Corp
ownership of the media available to us.

e OFT restrictions A number of people have asked questions relating to OF T
consultation including why they did not consult with third parties, did not have
sufficient time to test the veracity of statements given by News Corp,
regarding the UIL. Terms of reference given to the Oft restricted to ‘practical
and financial viability; why did they not test democratic balance of potential
ownership and influence implied by the UIL?
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NEWS CORP/BSKYB MERGER: UILS

| am forwarding to you copies of the representations made by Slaughter and May
(who represent an alliance of media groups), BT and BECTU in response to the on-
going consultation on the proposed undertakings in lieu offered by News Corporation
on 1 March 2011 (the UlLs). | would be grateful if you would review the advice you
have already given me on the potential impact on media plurality of the proposed
UlLs in light of these representations. Please also let me know whether, having
considered these representations, it would be appropriate in your view for the UlLs to
be amended in any respect.

| envisage that my officials will also in due course send you copies of any

other submissions that make material representations with regard to the practical and
financial viability of the proposed UIL, together with a summary of all of the
consultation responses. | would be grateful if you would, in the same way, review
your previous advice and advise whether any amendments to the proposed UIL
would be appropriate in light of such submissions and the summary of responses.

| said in my statement to Parliament that | would be asking Ofcom and OFT to advise
me on the detailed provisions on carriage, brand licensing and certain operation
agreements which are set out in undertakings in lieu. | understand that News Corp is
working on these documents, and | would be grateful for your advice in connection
with these contracts in accordance with my previous request for your advice.
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I said in my statement to Parliament that | would be asking Ofcom and OFT to advise
me on the detailed provisions of the carriage and brand licensing agreements as well
as certain operational agreements which are referred to in the proposed UlLs. |
understand that, subject to any amendments that may be necessary in light of the
responses to the consultation, News Corporation anticipates that it will be in a
position to provide Ofcom and the OFT with copies of drafts of these key documents
for your respective consideration shortly. | would ask you to engage with News
Corporation as necessary and advise me whether in your view these agreements,
once finalised, are consistent with the proposed UlLs (as amended, if applicable, to
take account of the responses to the consultation) and Ofcom'’s previous advice with
regard to media plurality.

I am writing to OFT in similar terms and | would ask that both organisations continue
to work closely together on these questions.

\(M Lt A

Rt Hon Jeremy Hunt MP
Secretary of State for Culture, Olympics, Media and Sport

MOD300010314



For Distribution to CPs

Department for Culture, Media and Sport 2-4 Cockspur Street Tel
Rt Hon Jeremy Hunt MP London SW1Y 5DH Fax
Secretary of State www.culture.gov.uk

CMS 170083/DC

Colette Bowe

Chairman

Riverside House department for
2a Southwark Bridge Road culture, media
LONDON . and sport
SE1 9HA |§ March 2011

(D Cur C,.) (e Lk_,

NEWS CORP/BSKYB MERGER: UILS

| am forwarding to you copies of the representations made by Slaughter and May
(who represent an alliance of media groups), BT and BECTU in response to the on-
going consultation on the proposed undertakings in lieu offered by News Corporation
on 1 March 2011 (the UILs). | would be grateful if you would review the advice you
have already given me on the potential impact on media plurality of the proposed
UlLs in light of these representations. Please also let me know whether, having
considered these representations, it would be appropriate in your view for the UlLs to
be amended in any respect.

| envisage that my officials will also in due course send you copies of any

other submissions that make material representations with regard to the practical and
financial viability of the proposed UIL, together with a summary of all of the
consultation responses. | would be grateful if you would, in the same way, review
your previous advice and advise whether any amendments to the proposed UIL
would be appropriate in light of such submissions and the summary of responses.

| said in my statement to Parliament that | would be asking Ofcom and OFT to advise
me on the detailed provisions on carriage, brand licensing and certain operation
agreements which are set out in undertakings in lieu. | understand that News Corp is
working on these documents, and | would be grateful for your advice in connection
with these contracts in accordance with my previous request for your advice.
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| said in my statement to Parliament that | would be asking Ofcom and OFT to advise
me on the detailed provisions of the carriage and brand licensing agreements as well
as certain operational agreements which are referred to in the proposed UlLs. |
understand that, subject to any amendments that may be necessary in light of the
responses to the consultation, News Corporation anticipates that it will be in a
position to provide Ofcom and the OFT with copies of drafts of these key documents
for your respective consideration shortly. | would ask you to engage with News
Corporation as necessary and advise me whether in your view these agreements,
once finalised, are consistent with the proposed UlLs (as amended, if applicable, to
take account of the responses to the consultation) and Ofcom’s previous advice with
regard to media plurality.

| am writing to OFT in similar terms and | would ask that both organisations continue
to work closely together on these questions.

\( -y S

Rt Hon Jeremy Hunt MP
Secretary of State for Culture, Olympics, Media and Sport
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| am forwarding to you copies of the representations made by Slaughter and May
(who represent an alliance of media groups), BT and BECTU in response to the on-
going consultation on the proposed undertakings in lieu offered by News Corporation
on 1 March 2011 (the UILs). | would be grateful if you would review the advice you
have already given me on the practical and financial viability of the proposed UILs in
light of these representations. Please also let me know whether, having considered
these representations, it would be appropriate in your view for the UlLs to

be amended in any respect. ‘

| envisage that my officials will also in due course send you copies of any

other submissions that make material representations with regard to the practical and
financial viability of the proposed UIL, together with a summary of all of the
consultation responses. | would be grateful if you would, in the same way, review
your previous advice and advise whether any amendments to the proposed UIL
would be appropriate in light of such submissions and the summary of responses.

I said in my statement to Parliament that | would be asking Ofcom and OFT to advise
me on the detailed provisions of the carriage and brand licensing agreements as well
as certain operational agreements which are referred to in the proposed UlLs. |
understand that, subject to any amendments that may be necessary in light of the
responses to the consultation, News Corporation anticipates that it will be in a
position to provide Ofcom and the OFT with copies of drafts of these key documents
for your respective consideration shortly. | would ask you to engage with News
Corporation as necessary and advise me whether in your view these agreements,
once finalised, are consistent with the proposed UlLs (as amended, if applicable, to
take account of the responses to the consultation) and the OFT's previous advice
with regard to their practical and financial viability.
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I am writing to Ofcom in similar terms and | would ask that both organisations
continue to work closely together on these questions.

\(M P

Rt Hon Jeremy Hunt MP
Secretary of State for Culture, Olympics, Media and Sport
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ALLEN & OVERY

BY COURIER Allen & Overy LLP
One Bishops Square

Tel +4
CESDRESIS Fax "

Department for Culture, Media and Sport Direct +4
2-4 Cockspur Street antonio.bavasso@aller
London SW1Y 5DH

18 January 2011

Ourref

Dca1~

News Corporation - British Sky Broadcasting Group Plc

On Friday 14 January 2011, we filed - on behalf of News Corporation (News) - News' submission (the
Submission) to the Secretary of State for Culture, Olympics, Media and Sport (the Secretary of State) in
response to Ofcom's report dated 31 December 2010 (the Report) on News' proposed acquisition of those
shares in British Sky Broadcasting Group plc (Sky) that it does not already own (the Transaction).

News submitted that, having reviewed the Submission and applying the legal test objectively on the basis of ~
the relevant evidence, the Secretary of State can reasonably and should: (i) decide that the Transaction will
not result in insufficient plurality for any audience in the UK; and/or (ii) decide that the Transaction will not
operate against the public interest; and/or (iii) exercise his discretion not to refer.

As mentioned in the Submission, and without prejudice to the views expressed therein, should the Secretary
of State otherwise be minded to refer the Transaction to the Competition Commission (CC), News is
prepared to submit undertakings in lieu (UIL) in order to remedy, mitigate or prevent such of the potential
effects. adverse to the public interest which Ofcom identifies in its Report as potentially resulting from the
Transaction which the Secretary of State still believes to be of concern.

A decision on UIL rests with the Secretary of State under paragraph 3 of Schedule 2 of the Enterprise Act
(Protection of Legitimate Interests) Order 2003 (the Order):

"The Secretary of State may, instead of making such a reference and for the purpose of remedying,
mitigating or preventing any of the effects adverse 10 the public interest which have or may have
resulted, or which may be expected to result, from the creation of the European relevant merger
situation concerned accept from such of the parties concerned as [he] considers appropriate
undertakings to take such action as [he] considers appropriate.”

News is submifting the attached UIL proposal at this stage to ensure that the Secretary of State has ample
time to consider the UIL. '

Alien & Overy LLP is a limited liability parinership regisiered in England and Wales wilh regislered number OC306763. It is regulaled by the Selicitors Regulalion Authority of
England and Wales. The lerm partner is used {0 refer o @ member of Allen & Overy LLP or an employee or consultant wilh equivalent standing and gualifications. A list of the
members of Alien & Overy LLP and of ihe nommembers who are designated as patiners is open (o inspection at its registered office, One Bishops Square, London E1 6AD.

Allen & Overy LLP or an affilialed underiaking has an office in each of: Abu Dhabi, Amisterdam, Antwerp, Alhens, Bangkok, Beijing, Bralisiava, Brussels, Buchares! {associated
office), Budapest, Doha, Dubai, Disseldor!, Frankfurl, Hamburg, Hong Kong, Jakarla (associaled office), London, Luxembourg, Madrid, Mannheim, Milan, Moscow, Munich,
New York, Paris, Perlh, Prague, Riyadh (associated office), Rome, S#o Paulo, Shanghai, Singapore, Sydney, Tokyo and Warspw.
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The attached UIL proposal involves a commitment from News that Sky News will be spun off as an
independent UK public limited company (Neweco), with its shares publicly traded. Shares in Newco would
be distributed to the existing shareholders of Sky, as far as possible, in the same proportions as their existing
shareholding (so that News will retain only the same shareholding in Sky News as it currently has in Sky,
39.1%). :

The corporate governance structure of Newco will also replicate the effect of the existing governance
structure of Sky, which has been in place for a number of years. In particular, after closing:

(a) the voting agreement dated 21 September 2005 between the Sky and News which prevents News
from exercising more than 37.19% of the votes in Sky will be replicated in respect of Newco;

(b) a majority of the board of Newco shall comprise non-executive Directors determined by the board to ‘
be independent;

(¢) material transactions between Newco and News/Sky will require the approval of Newco's Audit
Committee, which will consist exclusively of independent non-executive Directors. In addition
Newco's constitutional documents will provide that such transactions may, depending on materiality,
require an independent fairness opinion or Newco independent shareholder approval (by virtue of
Newco applying controls that have equivalent effect to those imposed by Chapter 11 of the Listing
Rules).

There will also be a number of commercial agreements between News/Sky and Newco, including a long-
term carriage agreement which will provide Newco with a significant and committed long term revenue
stream. None of the commercial agreenients between News/Sky and Newco will give News/Sky any right to
influence the editorial content of Sky News.

A business plan for Sky News and a letter from News' financial advisers regarding the suitability of Sky
News for admission to trading will be made available to the Secretary of State in due course.

Ofcom states in paragraph 5.46 of the Report that: "As « result, today [Sky News] makes a strong and
positive contribution to plurality. [...] The proposed transaction would result in Sky ceasing to be a distinct
media enterprise from News Corp." The attached UIL proposal, under which Sky News would be spun off
as an independent legal entity, will fully safeguard the status quo as regards the editorial independence of
Sky News and will ensure that Sky News remains as a distinct media enterprise and independent broadcast
voice. This fully addresses all of the concerns identified by Ofcom in its Report and relied upon by Ofcom
in recommending to the Secretary of State that he refer the Transaction to the CC.

The UIL will therefore remedy, mitigate or prevent any purported effects resulting from the Transaction
which have been identified by Ofcom as potentially adverse to the public interest.

With such a robust structural remedy being offered by News, it is clear that a reference to the CC would
serve no useful purpose. News submits that even if the Secretary of State would otherwise be minded to
refer the Transaction to the CC, the only reasonable course in light of this offer of remedies is for the
Secretary of State to accept UIL at this stage.

Yours sincerely

Partner
[

cc:
Int

0012561-0000367 CO:13298735.6 2
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NEWS/SKY
UNDERTAKINGS IN LIEU PROPOSAL
1. Introduction

1.1 News Corporation (News) proposes to acquire the shares in British Sky Broadcasting Group plc
(Sky) that News does not already own (the Transaction).

1.2 The Secretary of State for Business, Innovation and Skills issued a European Intervention Notice on
4 November 2010 (the Intervention Notice) under section 67(2) of the Enterprise Act 2002 (the
Act) and the Enterprise Act 2002 (Protection of Legitimate Interests) Order 2003 (the Order). On
31 December 2010, as requested by the Secretary of State for Business, Innovation and Skills and
provided for in Article 4A of the Order, Ofcom issued its report on media plurality issues (the
Report). ,

1.3 The Secretary of State for Culture, Olympics, Media and Sport (the Secretary of State) is now
considering whether or not to refer the Transaction to the Competition Commission (the CC) under
Article 5 of the Order.  In doing so, he is not bound by the content of the Report.

1.4 If the Secretary of State would otherwise intend to make a reference to the CC, he has the power to
accept undertakings from News in lieu of making such a reference (undertakings in lieu or UIL),
under paragraph 3 of Schedule 2 of the Order:

"The Secretary of State may, instead of making such a reference and for the purpose of
remedying, mitigating or preventing any of the effects adverse to the public interest which
have or may have resulted, or which may be expected to result, from the creation of the
European relevant merger situation concerned accept from such of the parties concerned as
[hel considers appropriate undertakings to take such action as [he] considers appropriate.”

1.5 The decision as to whether or not to accept UIL lies with the Secretary of State and Ofcom has not
provided any specific advice on this aspect of the decision to be taken by the Secretary of State.
Even if the Secretary of State would otherwise be minded to refer the Transaction to the CC in this
case, he must give full consideration to News' offer of undertakings which, as explained below, will
remove any perceived risk identified in the Report that a public interest concern might arise as a
result of the Transaction.

1.6 For the reasons summarised in News' submission to the Secretary of State of 14 January 2011 (the
News Submission) News believes that (i) the Transaction will not lead to there being insufficient
plurality in media voices serving any relevant audience in the UK; and (ii) the Secretary of State
should decide that the Transaction does not operate against the relevant public interest consideration
(PIC) identified in the Intervention Notice without a reference to the CC.

1.7 The basis for the perceived concerns as to media plurality set out in the Report is the loss of Sky
News as an independent broadcast news voice. The potential loss of Sky News as an independent
contributor to plurality (on the assumption, which News does not accept, that News would influence
or control Sky News' editorial agenda post-Transaction) is the only concern which is, in fact,
identified in the Report as specifically justifying (in Ofcom's view) a reference to the CC.'

Ofcom has not relied upon its "dynamic” concerns (set out in section 6 of the Report) in providing advice to the Secretary of State that the
Transaction might merit reference to the CC. This is the correct approach, since speculative arguments about the potential exit of other
media providers or a reduction in their influence in setting the agenda cannot form the basis for a finding of adverse effects to the public
interest arising from the Transaction and provide no reasonable basis for secking a further review of the Transaction at this stage.
Furthermore, the European Commission has unconditionally approved the Transaction in 2 first phase procedure thereby dismissing any
perceived concerns that the Transaction may give rise to competition issues (including but not limited to a risk of exit of rival operators in

C0:13564333.1
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1.8 Regardless of News' view that more than sufficient cross-media plurality would remain post-
Transaction in any event, the concerns identified by Ofcom could not arise if Sky News was
maintained as a distinct media enterprise as per the situation pre-Transaction.

1.9 Without prejudice to News' views on the outcome of a properly conducted media plurality analysis,
in order to forestall any potential concerns which have been identified by Ofcom and avoid a CC
reference which would create a serious risk to the successful completion of the Transaction, News is
prepared to offer the UIL described below for the purpose of remedying, mitigating or preventing the
potential effects of the Transaction which are perceived to be adverse to the relevant PIC.

1.10  This UIL is a structural solution which ensures the continued existence of Sky News as a distinct
media enterprise and an independent editorial voice and preserves the pre-Transaction status quo,
therefore negating any possible need for further regulatory review by the CC,

2. UIL Proposal - structural solution which will maintain the status quo with respect to Sky News

2.1 News is prepared to offer a structural commitment that Sky News will be spun off as an independent
UK public limited company (Newco), with its shares publicly traded. Shares in Newco would be
distributed to the existing shareholders of Sky in the same proportions as their existing shareholding
(so that News will retain the same shareholding in Newco as it currently has in Sky, i.e. 39.1%,
following completion).

2.2 News envisages that the structural solution will involve the following elements:

() Sky will form a new public limited company incorporated under the laws of England and
Wales as a subsidiary of Sky to which the business of Sky News (including its employees)
will be transferred in exchange for shares in Newco. The transfer will extend to all the
activities of Sky News, including the provision of wholesale news inputs to third party
media enterprises.

(i) Shares in Newco will be spuﬁ-off to existing shareholders of Sky (including News which
will remain a shareholder) and will be publicly traded.

(ii1) Sky will enter into a long-term carriage agreement with Newco under which Sky will pay a
carriage fee to Newco for the provision of its news services to Sky for distribution to end
users, thereby providing Newco with a significant and committed long-term revenue stream.

(iv) Sky will license to Newco the "Sky News" brand (subject to payment of a royalty and
standard terms and conditions). ‘

W) Ongoing agreements for support services between Sky and Newco (including in relation to
access to facilities, premises and other assets owned by Sky to the extent required by
Newco) will be dealt with on an arms'-length basis. Sky will also provide advertising sales
representation for Newco on agreed terms.

(vi) Newco will be adequately financed by virtue of Sky News being demerged [5<] and via the
long-term carriage agreement with Sky, together with other revenue streams, including
existing revenues from activities such as the sale of advertising space, licensing and
international distribution.

(vii)  The corporate governance structure of Newco will be established to substantially replicate
the effects of the existing corporate governance structure of Sky. In particular:

the foreseeable future). Consequently, these issues are irrelevant to the decision-making process and should be ignored by the Secretary of
State.

C0:13564333.1
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(A) News/Sky will be subject to a voting limitation of 37.19% of the total votes
of Newco on the same terms as currently apply in relation to Sky.

B) A majority of the board of Newco will comprise non-executive Directors
determined by the board to be independent.

(@) Material transactions between Newco and News/Sky will require the
approval of Newco's Audit Committee, which will consist exclusively of
independent non-executive Directors. In addition Newco's constitutional
documents will provide that such transactions may, depending on
materiality, require an independent fairness opinion or Newco independent
shareholder approval (by virtue of Newco applying controls that have
equivalent effect to those imposed by Chapter 11 of the Listing Rules).

D) Newco will also adhere to the obligations imposed by the Listing Rules as
regards compliance with the principles set out in Section 1 of the Combined
Code (Principles of Good Governance).

(viii) News will procure that the shares of Newco commence trading at or as soon as possible after
the closing of the Transaction and, in any event, no later than 9 months from the acquisition
of control of Sky by News.

Effect of proposed UIL

23 In its summary of the analysis of external plurality Ofcom states that: "As a result, today [Sky News|
makes a strong and positive contribution to plurality. [...] The proposed transaction would result in
Sky ceasing to be a distinct media enterprise from News Corp." (paragraph 5.46 of the Report).

24 The proposed UIL will ensure that Sky News remains as a distinct media enterprise and independent
broadcast voice. This fully addresses all of the concerns identified by Ofcom in its Report and relied
upon by Ofcom in recommending to the Secretary of State that he refer the Transaction to the CC.

2.5 News does not agree with Ofcom's conclusions as regards the potential impact of the Transaction on
- News' level of influence over Sky News, for the reasons set out in the News Submission. However,
it is notable that Ofcom takes the view that, in practice, News' influence over Sky News is currently
limited by the presence of independent shareholders and directors. These limitations will persist
under the proposed UIL. At paragraph 1.16 of its Report Ofcom states that "the proposed
acquisition would give it a 100% ownership of shares in Sky so that Sky would become a wholly
owned subsidiary of News Corp. Currently, News Corp's stake in Sky, while representing material
influence over Sky, does not enable News Corp to pass general and special resolutions alone given

the presence of other shareholders and independent directors.”

2.6 News' proposed structural solution will maintain the editorial independence of Sky News and the
Transaction will therefore have no effect on the plurality of persons with control of media enterprises
serving audiences in the UK.

2.7 Newco will be subject to the Takeover Code such that, as is currently the case for Sky, any further
acquisition of shares by News in Newco would trigger a mandatory offer for the shares and such an
offer would be subject to the same regulatory approvals which apply to the Transaction.

2.8 Without prejudice to News' submission as to its view on the effect of the Transaction on the relevant
PIC, the proposed UIL will therefore address, ab initio, the key change brought about by the

Transaction which is perceived by Ofcom to give rise to concerns about potential effects adverse to
the public interest.

C0:13564333.1
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3. Conclusions

3.1 For the reasons summarised in the News Submission, News believes that (i) the Transaction will not
lead to there being insufficient plurality in media voices serving any relevant audience in the UK,
and (ii) that the Secretary of State should decide that the Transaction does not operate against the
relevant PIC identified in the Intervention Notice without a reference to the CC.

3.2 Without prejudice to this view, News has submitted a comprehensive UIL which will ensure that the
Transaction has no adverse effect on the independence of Sky News, or on the sufficiency of
plurality of news provision in the UK thereby maintaining the status quo and removing any potential
public interest concern identified by Ofcom as justifying a reference of the Transaction to the CC.

33 In these circumstances it is clear that no public interest would be served by a further lengthy
investigation by the CC which would prejudice the chances of successful completion of the
Transaction.

34 No issue of substance has been identified by Ofcom in its Report which would not be addressed by
the proposed UIL. Given that the remedy being offered by News removes any doubts as to the
continued sufficiency of media plurality in the UK, the only reasonable decision at this stage would
be for the Secretary of State to accept the UIL being offered by News.

Allen & Overy LLP on behalf of News Corporation

18 January 2011
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PROPOSED ACQUISITION BY NEWS CORPORATION OF UP TO 60.9 PER CENT OF BRITISH
SKY BROADCASTING GROUP PLC

UNDERTAKINGS GIVEN BY NEWS CORPORATION PURSUANT TO PARAGRAPH 3 OF
SCHEDULE 2 OF ENTERPRISE ACT (PROTECTION OF LEGITIMATE INTERESTS) ORDER 2003

WHEREAS:

(a) News Corporation proposes to acquire the shares in British Sky Broadcasting Group plc that it does
not already own.

(b) On 4 November 2010 the Secretary of State for Business, Innovation and Skills issued a European
Intervention Notice under section 67(2) of the Act and the Order in connection with the Transaction.

(c) On 31 December 2010, Ofcom provided its report to the Secretary of State on issues of media
plurality (as provided for in Article 4A of the Order) and on 30 December 2010 the OFT provided its
report to the Secretary of State on the creation of a European relevant merger situation pursuant to
Article 4(4) of the Order.

(d) The Secretary of State considers that the conditions for referring the Transaction to the CC under
Article 5 of the Order are met and, absent any offer of undertakings from News, he would be minded
to refer the Transaction to the CC.

(e) The Secretary of State has a discretion to accept undertakings in lieu of reference from News under
paragraph 3 of Schedule 2 of the Order:

"The Secretary of State may, instead of making such a reference and for the purpose of
remedying, mitigating or preventing any of the effects adverse to the public interest which
have or may have resulted, or which may be expected to result, from the creation of the
European relevant merger situation concerned accept from such of the parties concerned as
[he] considers appropriate undertakings to take such action as [he] considers appropriate.”

® The Secretary of State considers that the undertakings given below by News are appropriate to
remedy, mitigate or prevent the effects adverse to the public interest which may be expected to result
from the creation of the European relevant merger situation.

NOW THEREFORE News hereby gives to the Secretary of State the following undertakings for the
purpose of remedying, mitigating or preventing the effects adverse to the public interest which may be
expected to result from the Transaction.

- 1. EFFECTIVE DATE OF THE UNDERTAKINGS

1.1 These undertakings shall take effect from the date that, having been signed by News, they are
accepted by the Secretary of State.

2. SPIN-OFF OF SKY NEWS BUSINESS
2.1 News shall effect the spin-off of the Sky News business into an independent English public limited

company, Newco, the shares of which will be publicly traded, using its best endeavours and acting in
good faith, at the Closing Date or as soon as reasonably practicable following the Closing Date and
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in any event within 9 months of the Closing Date, subject to any extension of time agreed with the
consent of the Secretary of State. Shares in Newco will be distributed to the shareholders of Sky in
the same proportions as their shareholdings in Sky.

22 News will take (or procure the taking of) the following steps to achieve the spin-off of Newco to the
shareholders of Sky:

@) the formation of Newco as a new public limited company incorporated under the laws of
England and Wales as a Subsidiary of Sky;

(ii) the spin-off of shares in Newco to shareholders of Sky in the same proportions as their
shareholdings in Sky under arrangements that cause the resulting News shareholding in
Newco on completion of the spin-off to be 39.1%, equal to its current shareholding in Sky;

(iii)  the putting in place of arrangements for the public trading of Newco shares;

(iv) the establishment of the corporate governance arrangements set out in section 3 below;

v) the transfer of the business of Sky News (as set out in section 4 below) into Newco in
exchange for shares in Newco; and

(vi) the entering into of the agreements between Sky and Newco set out in sections 4.3, 4.5 and
section 5 below.

3. CORPORATE GOVERNANCE OF NEWCO

3.1 News shall ensure that the corporate governance structure of Newco shall be established to
substantially replicate the effects of the existing corporate governance structure of Sky. In
particular:
@) News shall be subject to a voting limitation of 37.19% of the total votes of Newco on the

same terms as currently apply in relation to Sky;

(i1) a majority of the board of Newco shall comprise non-executive directors determined by that
board to be independent;

(iii) material transactions between Newco and News or Sky shall require the approval of Newco's
audit committee, which shall consist exclusively of independent non-executive directors. In
addition Newco's constitutional documents shall provide that such transactions may,
depending on materiality, require an independent fairness opinion or Newco independent
shareholder approval (by virtue of Newco applying controls that have equivalent effect to
those imposed by Chapter 11 of the Listing Rules); and

@iv) Newco shall also adhere to the obligations imposed by the Listing Rules as regards
compliance with the principles set out in Section 1 of the UK Corporate Governance Code.

4. SKY NEWS BUSINESS TO BE HELD WITHIN NEWCO

4.1 News will cause the Sky News business to be transferred, as a going concern, to Newco. This will
require the transferring or making available of those assets required to conduct the Sky News
business, including:

@ all or substantially all tangible assets currently used exclusively for the purposes of carrying
on Sky News' business. Arrangements will also be made for Newco to have the use of assets

0012561-0000367 CO:13564404.1 2
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which are not used exclusively in the Sky News business on normal market terms if so
requested by Newco;

(i1) all Key Sky News Editorial Staff and all or substantially all staff currently engaged
principally in the Sky News business, including news gathering staff, production, online and
multimedia staff and Sky News international staff; and

(iii)  all or substantially all licences, permits, consents and authorisations issued by any
governmental or regulatory organisation for the benefit or purpose of the Sky News business
(and, to the extent that such licences, permits, consents or authorisations are not capable of
transfer, News will endeavour to assist Newco in applying for new licences, permits,
consents or authorisations).

42 Without prejudice to the generality of 4.1, and subject to obtaining the necessary third party
consents, News will also use all reasonable endeavours to procure that there shall be transferred or
made available to Newco:

@) the benefit and burden of any carriage agreements between Sky and third parties (including
with Virgin Media and UPC) for the distribution of the Sky News TV channel. News will
use all reasonable efforts to ensure that these agreements are transferred directly to Newco;

(i1) Argiva capacity for one standard definition channel until the expiry of Sky's existing
capacity agreement with Argiva in respect of the broadcast of Sky News on Freeview;

(ili)  the benefit and burden of wholesale contracts entered into by Sky for the supply of news
content to Channel 5 and IRN; and

(iv)  the benefit and burden of all or substantially all contracts to which Sky News is party
associated with fixed newsgathering.

43 In addition News will ensure that Sky enters into a Carriage Agreement with Newco under which
Sky News channels and services will be provided to Sky on a wholesale basis for distribution by Sky
to viewers or subscribers in return for the payment of a carriage fee by Sky to Newco in a form to be
approved by the Secretary of State prior to the Effective Date.

4.4 News will be deemed to have complied with the obligation at 4.3 so long as Sky has entered into a
Carriage Agreement with Newco which:

) is for a term of 10 years;

(ii) does not provide Sky (or News) with any ability to determine or influence the editorial
content of Sky News output or the appointment or termination of editors or other staff of
Newco;

(ili) ~ 1is terminable by Sky only in the event of material breach that has not been cured or in the
event that Newco ceases to provide output which is branded "Sky News"; and

(iv) (subject to EPG regulation and any FRND changes to Sky's EPG listing policy) obliges
News to use its best endeavours to ensure that Newco is provided with an EPG slot which is

no worse than Sky News' current EPG slot.

4.5 News will ensure that Sky will enter into a royalty-bearing Brand Licensing Agreement with
Newco, under which Newco will receive a licence of the Sky News brand for an initial 7 year term,
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with an automatic renewal for a further 7 years, and which may then be extended at the option of
Newco for a further 3 years,

4.6  News will be deemed to have complied with the obligation at 4.5 so long as the Brand Licensing
Agreement entered into between Sky and Newco:

6)] permits Newco to use the Sky News brand in connection with its news output;

(i) does not provide Sky or News with any ability to determine or influence the editorial content
of Sky News output or the appointment or termination of editors or other staff of Newco;
and

(iii)  is terminable by Sky only in the event of a material breach that has not been cured and/or in
the event of a change in Control of Newco.

5. OPERATIONAL AGREEMENTS BETWEEN SKY AND NEWCO

5.1 News will ensure that Sky will, if required by Newco, enter into the agreements listed below with
Newco under which Sky will provide facilities and support services to Newco, on arms'-length
terms, including:

(1) an advertising sales agreement between Newco and Sky under which Sky will sell
advertising and sponsorship on behalf of Newco for a term of up to 3 years (or such shorter
time as required by Newco);

(i1) a lease of land and buildings under which Sky will agree to lease the existing Sky News land
and buildings to Newco for a period of up to 15 years (or such shorter time as required by
Newco);

(ili)  a site support services agreement under which Sky will agree to provide certain support
services to Newco while Newco leases premises from Sky including IT support services for
a term comparable with the term of the lease; and

@iv) a broadcast and technical services agreement under which Sky will offer satellite capacity,
playout and uplink, DTT transmission, online transmission and mobile distribution to Newco
for a term of up to 10 years (or such shorter time as required by Newco).

6. COMPLIANCE

6.1 News shall comply promptly with such written directions as the Secretary of State may from time to
time give:
@) to take such steps as may be specified or described in the directions for the purpose of

carrying out or securing compliance with these undertakings; or

(i1) to do or refrain from doing anything so specified or described which they might be required
by these undertakings to do or to refrain from doing. :

6.2 News shall procure that any member of the same Group of Interconnected Bodies Corporate as News
complies with these undertakings as if it had given them and actions and omissions of the members

of the same Group of Interconnected Bodies Corporate as News shall be attributed to News for the
purposes of these undertakings.
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6.3 Where any Affiliate of News is not a member of the same Group of Interconnected Bodies Corporate
as News, News shall use its best endeavours to procure that any such Affiliate shall comply with
these undertakings as if it had given them. Post the Closing Date, Sky shall be treated as an Affiliate
of News for the purposes of this paragraph.

7. PROVISION OF INFORMATION

7.1 News shall furnish promptly to the Secretary of State such information as the Secretary of State
considers necessary in relation to or in connection with the implementation and/or enforcement of
and/or the compliance with these undertakings, including for the avoidance of doubt, any
confidential information.

8. INTERPRETATION
8.1 The Interpretation Act 1978 shall apply to these undertakings as it does to Acts of Parliament.

82 References in these undertakings to any English law term for any legal status, interest, concept or
thing shall in respect of any jurisdiction other than England and Wales be deemed to include what
most nearly approximates in that jurisdiction to the English law term:.

8.3 In these undertakings the word "including" shall mean including without limitation or prejudice to
the generality of any description, definition, term or phrase preceding that word and the word
"include" and its derivatives shall be construed accordingly.

84 For the purposes of these undertakings:
"the Act" means the Enterprise Act 2002;
"Affiliate" of a person is another person who satisfies the following condition, namely that any
enterprise (which, in this context, has the meaning given in section 129(1) of the Act) that the first
person carries on and any enterprise that the second person carries on from time to time would be
regarded as being under common control for the purposes of section 26 of the Act;
"Brand Licensing Agreement" has the meaning set out in 4.5 above;
"business" has the meaning given by section 129(1) and (3) of the Act;
"Carriage Agreement" has the meaning set out in 4.3 above;

"CC" means the Competition Commission;

"Closing Date" means the date on which News acquires all or a majority of the share capital of Sky
or, if the Transaction is effected by a scheme of arrangement, the date on which the scheme of
arrangement becomes effective;

"Control" shall be construed in accordance with section 26 of the Act, and in the case of a body
corporate, a person shall be deemed to Control it if he holds, or has an interest in, shares of that body
corporate amounting to 40 per cent or more of its issued share capital or carrying an entitlement to

vote at meetings of that body corporate of 40 per cent or more of the total number of votes which
may be cast at such meetings;

"Effective Date"” means the date that, having been signed by News, these undertakings are accepted
by the Secretary of State, as described at 1.1 above;

"EPG" means Electronic Programme Guide;
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"Group of Interconnected Bodies Corporate" has the meaning given in section 129(2) of the Act;
references to a Group of Interconnected Bodies Corporate shall be to the Group of Interconnected
Bodies Corporate as constituted from time to time;

"Key Sky News Editorial Staff" means the head of Sky News, the executive editor of Sky News
and the head of newsgathering of Sky News;

"Newco" means the public limited company into which the business of Sky News will be transferred
and which will continue to operate that business, as described at 2.1 above;

"News" means News Cbrporation;
"OFT" means the Office of Fair Trading;
"the Order" means the Enterprise Act 2002 (Protection of Legitimate Interests) Order 2003;

"Secretary of State" means Secretary of State for Culture, Olympics, Media and Sport (except as
context otherwise requires);

"SKky" means British Sky Broadcasting Group plc;

"Sky News" means the business of news gathering and production, and creating and offering
(whether on a free to air or subscription basis) the broadcast news channels currently branded "Sky
News" and "Sky News HD" and related services under the Sky News brand and/or news services
provided to third parties, including the wholesale provision of news input to third party media
enterprises. For the avoidance of doubt, "Sky Sports News" is a separate business which will remain
under the sole control of Sky;

"Subsidiary" shall be construed in accordance with section 1159 of the Companies Act 2006 (as
amended), unless otherwise stated; and

"Transaction" means the proposed acquisition by News of some or all of those shares in Sky that it
does not already own.
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Department for Culture, Media and Sport 2-4 Cockspur Street I
Rt Hon Jeremy Hunt MP London SW1Y 5DH f
Secretary of State www.culture.gov.uk

CMS 164661/DC

Ed Richards
Chief Executive
Ofcom department for
Riverside House culture, media
2a Southwark Bridge Road and sport
LONDON

SE1 9HA

1 NJanuary 2011

\DW éd;

NEWS CORP/BSKYB PROPOSED MERGER: NEXT STEPS

] announced on Tuesday that | intend to refer the above merger to the Competition
Commission but, before doing so, will consider undertakings in lieu offered by News
Corporation which could have the potential to prevent or otherwise mitigate the
potential threats to media plurality identified in the Ofcom report.

In accordance with section 106B of the Enterprise Act, | am therefore writing to ask
you for advice on the extent to which you think that the enclosed News Corp
undertakings in lieu (UlLs) address the potential impact on media plurality identified
in Ofcom’s report. | would be grateful if you could provide me with your assessment
within two weeks of receipt of this letter.

| would like your advice to focus on whether the UlLs address the potential impact on
media plurality that you raised in your report delivered on 31 December 2010.
Separately | have written to the OFT under Section 93 of the Enterprise Act asking
them for their views on the practical and financial viability of the proposals set out in
the UlLs. | have also asked them to consider the UlLs and consult on my behalf with
News Corporation. | would anticipate that should they require Ofcom’s assistance
with this you will be able to help.
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My officials are obviously on hand to provide any clarification or assistance you may
need throughout this process.

e v

Rt Hon Jeremy Hunt MP
Secretary of State for Culture, Olympics, Media and Sport
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Department for Culture, Media and Sport 2-4 Cockspur Street Tel
Rt Hon Jeremy Hunt MP London SW1Y 5DH Fax
Secretary of State www.culture.gov.uk

CMS 164661/DC

John Fingleton
Chief Executive

Office of Fair Trading ' department for
2 — 6 Salisbury Court culture, media
LONDON . and sport
EC4Y 84X 2 # January 2011

Do 7,

NEWS CORP/BSKYB PROPOSED MERGER: NEXT STEPS

| announced on Tuesday that | intend to refer the above merger to the Competition
Commission but, before doing so, will consider undettakings in lieu (UlLs) offered by
News Corporation which could have the potential to prevent or otherwise mitigate the
potential threats to media plurality identified in the Ofcom report.

In accordance with Section 93 of the Enterprise Act, | am therefore writing to ask you
to consult with both merging parties with a view to discovering whether those
undertakings are in your view practically and financially viable, so that they would be
acceptable to me. | would like you to let me know your view on this within 2 weeks,
but | suggest my officials meet with you or your officials at the earliest opportunity to
discuss an appropriate timetable.

| have also written today to Ofcom to ask them for their advice on the potential impact
of the UlLs on the concerns they raised about media plurality in their report delivered
to me on 31 December 2010. | have also asked that Ofcom provide any assistance
you might require in considering the UILs.

| enclose a confidential version of Ofcom’s report in order that you are aware of the
issues which this merger raises, together with a draft of the undertakings offered by
News Corporation. Whilst Ofcom are considering plurality issues, | would be grateful
if you could consider if there are any practical issues which could undermine the
operation of the undertakings and whether they would be effective over the medium
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and long term. | understand that, of necessity, this will be a somewhat iterative
process between the OFT, Ofcom, and my officials, as well as involving consultation
with the merging parties who may agree to vary their undertakings to meet any
specific concerns you raise.

News s

Rt Hon Jeremy Hunt MP
Secretary of State for Culture, Olympics, Media and Sport
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CONFIDENTIAL Ofcom

11 February 2011

Jeremy Hunt (Qho_lette Bowe
ggci&%tary of State T —
2-4 Cockspur Street

London

SW1Y 5DH

Dear Jeremy,

News Corporation/BSkyB proposed merger: advice on proposed undertakings in lieu

We are writing today as requested to advise you in relation to News Corporation's proposed
undertakings in lieu (“the proposed UILs"). We are aware that the OFT is also writing to you
today with their advice on whether the proposed UlLs would be practically and financially
viable and effective in the short to medium and long term, in relation to which we have, as
requested, assisted in light of our sectoral expertise.

You asked Ofcom to advise you, in accordance with section 106B of the Enterprise Act 2002,
on the extent to which we think the proposed UlLs address the potential impact on media
plurality identified in Ofcom’s report on the proposed merger between News Corporation and
BSkyB dated 31 December 2010.

We focused on Sky news and current affairs services (“Sky News”), which we saw as
essential to plurality. Our concern, in sum, was that the proposed transaction would result in
Sky ceasing to be a distinct media enterprise from News Corporation, which would result in
an increase in News Corporation’s ability to influence public opinion (through Sky News), as
measured by share of news and current affairs consumption by a UK-wide cross media
audience. Taken in combination, this indicated a change in the concentration of media
ownership which would be likely to affect sufficient plurality.’

' Paragraphs 5.46 and 5.52 of the report.

Riverside House Telephone
2a Southwark Bridge Road Facsimile
London SET 9HA

WWW.0fCOMrorgram
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The proposed UILs?

1. The proposed UlLs, in essence, provide for Sky News to be spun off into a new
company (“Newco”) owned 39.14% by the News Corporation/Sky merged entity. The
other shareholdings in Newco and its governance arrangements would reflect those of
Sky today. Assets used only by Sky News would be transferred to Newco, while
arrangements would be made to allow Newco the continued use of other shared
assets, in particular the Sky brand. The News Corporation/Sky merged entity would
enter into a carriage agreement with Newco for the continued supply of the Sky News
channel over News Corporation/Sky's capacity for 10 years and thereby provide Newco
with a revenue stream.

2.  This would essentially replicate the current shareholding and governance
arrangements of Sky. But the nature of Newco and its relationship with News
Corporation would not be the same as that between Sky and News Corporation today
and is indeed fundamentally different.

3. We have had two weeks in which to report to the Secretary of State. In the time
available, we have put in writing to News Corporation our views on their proposed
UlLs, we have met with them to discuss these and have received today in writing from
News Corporation amendments that it is willing to offer to its proposed UlLs. The
following assessment sets out our views of News Corporation’s proposed UlLs taking
account of its further proposals to us.

Assessment

4.  We have seen a draft of the OFT's report to you in relation to the financial and practical
viability of the proposed UlLs. In relation to the matters addressed by the OFT on
financial and practical viability, we have no concerns over and above those set out by
it. We note that the issues raised by the OFT are relevant to our plurality concerns and
would need to be satisfactorily addressed in any final UlLs.

5.  We see the proposed UlLs as a significant step by News Corporation towards
addressing the potential impact on plurality we identified in our report. We take this
view mainly because the combination of the carriage agreement and the brand
licensing agreement make explicit the value that News Corporation and Sky place on
Sky News and represent a significant commitment to the continuation of the Sky News
operations for a period of 10 years. In addition, the Newco business plan appears to
provide reasonable certainty over the viability of the spun-off entity against future
market risks.

? See attachment to letter from Jeremy Hunt to Ofcom dated 27 January 2011,
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However, whilst the proposed undertakings reproduce the shareholding and
governance structure of Sky, the context is unavoidably very different. Newco would
not be like Sky. Today, Sky is a large, financially independent company with a range of
products and services offered direct to consumers and Sky News is a relatively small
part of its business. By comparison, Newco would be a relatively small company, with
(at least to begin with) a small range of products — Sky News would be its sole product.
Most importantly, it would be commercially dependent on its relationship with the
merged News Corporation/Sky entity for about 85% of its revenues and 25% of its
costs. This fundamental commercial dependency is inherently created by the spin-off
process, and therefore inevitable in this context.

Therefore, in our view, to address our concerns about the impact on plurality, the
following cumulative package of governance matters are needed. In outline:

) The Board of Newco should consist of a majority of independent directors,
“independent directors” being directors who have no other News Corporation or
News Corporation associated interest;

o The Board of Newco, including the independent non executive directors, should
have a combination of both senior editorial and business experience/expertise;

. The Chairman of Newco should be an independent non executive;

. There should be a sub-committee of the Board of Newco to oversee editorial
independence and integrity of Newco's services (“the Board Editorial
Committee”).

Independent non-executive directors

8.

The proposed UlLs provide that the Board of Newco would comprise a majority of
independent non-executive directors (not including the Chairman), complying with the
UK Corporate Governance Code (the Code)®. We believe this is a positive
commitment to support the independence of Newco.

However, we consider that it is essential that these directors are truly independent from
any potential News Corporation conflict of interest. Under the UK Corporate
Governance Code, a board identifies each non-executive director it considers to be
independent in character and judgment and whether there are relationships or
circumstances which are likely to affect, or could appear to affect, the director’s
judgmeht. Under the Code, a board may determine that a director is independent
(stating its reasons) notwithstanding the existence of relationships or circumstances
which may appear relevant to its determination, including if the director:

% UK Corporate Governance Code, B.1.1
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e has been an employee of the company or group within the last five years;

s has, or has had within the last three years, a material business relationship with the
company either directly, or as a partner, shareholder, director or senior employee of
a body that has such a relationship with the company;

e has received or receives additional remuneration from the company apart from a
director's fee, participates in the company's share option or a performance-related
pay scheme, or is a member of the company’s pension scheme;

e has close family ties with any of the company’s advisers, directors or senior
employees;

¢ holds cross-directorships or has significant links with other directors

e through involvement in other companies or bodies; represents a significant
shareholder; or

¢ has served on the board for more than nine years from the date of their first
election.

10. Inour view, in order to address our plurality concerns, a director shouid not be
considered independent if there are any such relationships or circumstances in
existence.

11. By letter on 11 February 2011, News Corporation informed us that it is willing to amend
its proposed UlLs also to undertake that a definition of “independent director” would be
enshrined in Newco's constitutional documents, and that definition would exclude the
circumstances and relationships set out above.

12. There would be a need to embed this in the constitutional documents, and for News
Corporation to undertake to vote against any proposed changes to them.

Expertise

13. The proposed UlLs gave a general undertaking to adhere to the obligation imposed by
the Listing Rules as regards compliance with the principles set out in Section 1 of the
UK Corporate Governance Code.

14. In our view, to address our concerns about the impact on plurality, the Board of Newco,
including the independent non executive directors, should be required to have a
combination of both senior editorial and business experience/expertise.

15. By letter on 11 February 2011, News Corporation informed us that it is willing to amend
the proposed UlLs also to undertake:

o That the requirement in provision B.1 of the Code (that “the Board and its
committees should have the appropriate balance of skills, experience,
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independence and knowledge of the company to enable them to discharge their
respective duties and responsibilities effectively”) be enshrined in Newco's
constitutional documents; and

. That at least one independent member would have editorial and/or journalistic

experience.

There would be a need to embed this in the constitutional documents, and for News

Corporation to undertake to vote against any proposed changes.

Independent Chairman

17.

18.

19.

In our view, to address our concerns about the impact on plurality, in addition to a
majority of independent non-executives, we believe the Board of Newco would need to
be independently chaired, as clearly recommended by the Corporate Governance
Code®. Such independence should be determined on the same basis as for other non-
executives outlined above.

By letter on 11 February 2011, News Corporation has informed us that it is not willing
to undertake that the Chairman would be independent. We do not understand the basis
for this refusal, particularly since the clear recommendation of the Corporate
Governance Code is that the chairman should, on appointment, meet the
independence criteria set out in the Code, which News Corporation has agreed to on
the stricter basis set out above, to ensure the independence of non-executive directors.

Without such an undertaking, it would be open to the Newco Board to appoint a
Chairman who is affiliated with News Corporation. Given the nature of Newco and its
relationship with News Corporation as set out above, we consider this would
undermine the effectiveness of the proposed UlLs in meeting our plurality concems
and the credibility of the undertakings.

Editorial committee of the Board

20.

In order to meet our concerns on plurality, we believe that there should be a
transparent mechanism in place to ensure editorial integrity and independence of Sky
News is at the heart of the Newco Board’s interests. We proposed to News
Corporation that an editorial committee of the Board be established as follows:

e Members of the Board Editorial Committee to contain a majority of independent non
executive board members, one of whom is the Chairman of the Board Editorial
Committee. We would expect the Chairman to have senior editorial experience and
expertise.

* UK Corporate Governance Code A.3.1 - The chairman should on appointment meet the
independence criteria set out in B.1.1
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e We would expect the terms of reference for the Board Editorial Committee to
include:

- the editorial independence and integrity of Sky News

- the hiring, firing or replacement of the Sky News Editor and all key editorial
appointments (including any material changes in terms and conditions which
could give rise to constructive dismissal)

- any changes to the authority, reporting relationship and consultation rights of
the Sky News Editor.

News Corporation was not willing to agree to this. However, by letter on 11 February
2011, News Corporation informed us that it is willing to amend the proposed UlILs to
undertake that:

¢ Newco's constitutional documents explicitly provide that Sky News TV service will
abide by the principle of editorial independence and integrity in news reporting and
that it will comply with the Broadcasting Code;

e The hiring and firing of the head of Sky News (i.e. the most senior editorial position
of Sky News) would have to be approved by Newco's Board, (which would
comprise a majority of independent directors);

o Newco would establish a Corporate Governance and Nominations Committee. This
would operate under terms substantially similar to those of Sky’s current Corporate
Governance and Nominations Committee. It would comprise a majority of
independent members, including the independent member with editorial and/or
journalistic experience. It would be chaired by an independent board member. It
would be specifically entrusted with oversight of compliance with both Newco's
corporate governance provisions (as provided for under the UIL) and Newco's
constitutional provisions relating to the principle of editorial independence and
integrity in news reporting, and compliance with the Broadcasting Code.

We believe it is critical to the effectiveness of the undertakings in addressing our
plurality concerns, that editorial issues are put at the heart of the Board’s function, but
note this could be achieved in a number of ways. The terms now proposed by News
Corporation are a promising basis from which to work. There would be a need to
embed provisions relating to the constitutional documents, and for News Corporation to
undertake to vote against any proposed changes to them. However, we note that the
terms of reference of Sky's current Corporate Governance and Nominations Committee
require the committee’s recommendations to the Board to be made in consultation with
the Chairman [of the Board], which means that, absent an independent Chairman, we
would continue to have concerns.
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Duration

23.

24.

We note that the OFT's assessment of the practical and financial viability of the
proposed UlLs is that they are likely to be effective over the short to medium term (no
longer than 10 years) and are unlikely to be effective over the long term.

We agree that the proposed UlLs are not a permanent solution and that their
effectiveness may start to diminish in the run up to the end of the 10 year period. As
advised to the OFT, we consider that a carriage agreement of a 10-year term in the
context of industry dynamics in this sector is long term. This is because we consider
there is likely to be significant evolution of the market and consumers’ use of news and
current affairs over the next decade. As a result, the situation with regard to plurality
may be significantly different in 10 years time.

Advice

25.

26,

28.

29.

In the circumstances, we advise that the proposed UlLs as currently drafted do not
address the potential impact on media plurality identified in Ofcom’s report.

However were it possible to resolve the question of the independence of the
Chairman, then together with the amendments accepted by News Corporation, the
sroposea Lilks may represent a way forward in principle.

Depending on your decision, we consider (as, we note, does the OFT), that further
negotiation with News Corporation may be necessary on the precise terms of the UlLs
offered by them. It is important to note that the financial and practical viability of the
proposed UlLs and their effectiveness in addressing our plurality concerns, will depend
on the detail of the arrangements, including on specific contract terms and conditions
between Newco and Sky/News Corporation.

In addition, in the time available, Ofcom has had discussions with News Corporation
and received from News Corporation in writing amendments which News Corporation
is willing to make to the original text of the proposed UlLs. Given the time available,
News Corporation has not provided Ofcom with a revised version of the proposed UlLs.
We therefore think that if the Secretary of State is minded to accept revised UlLs, it
would be sensible that any final draft be approved by Ofcom and the OFT.

In the context of the short to medium term effectiveness of the proposed UlLs, as you
will recall from our report, we recommend that the Government consider undertaking a
wider review of the statutory framework to ensure plurality in the public interest.
Specifically, we said that there may be value in providing for intervention where
plurality concerns arise in the absence of a corporate transaction involving media
enterprises and which are not safeguarded by the current media ownership rules. If the
Government followed this recommendation, such a review could consider and provide
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for the longer term position as appropriate and this would provide additional assurance
in relation to the position beyond the 10 year term of the proposed UlLs

Yours sincerely

Colette Bowe Ed Richards

. cc. Clive Maxwell, Executive Director, OF T
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A report to the Secretary of State for Culture, Olympics, Media
and Sport in response to the undertakings in lieu offered by
News Corporation pursuant to Schedule 2 paragraph 3 of the
Enterprise Act 2002 (Protection of Legitimate Interests) Order
2003 concerning the anticipated acquisition by News
Corporation of British Sky Broadcasting Group plc

A report pursuant to Section 93 of the Enterprise Act 2002
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1. Executive summary and conclusions
Introduction

1.1. On 25 January 2011, the Secretary of State for Culture, Olympics
Media and Sport (the Secretary of State) announced that he was
minded to refer the proposed acquisition by News Corporation
(News} of shares in British Sky Broadcasting Group plc (Sky)
{together, the parties) that it does not already own to the
Competition Commission (CC) for a detailed investigation.

1.2. The Secretary of State indicated that he is willing to consider
undertakings in lieu (UIL) offered by News which have the potential
to prevent or otherwise mitigate the media plurality concerns
identified in the report sent to the Secretary of State by Ofcom on
31 December 2010.

1.3. The OFT has been asked to consult with the parties with a view to
discovering whether in its view those UIL are practically and
financially viable; and to consider if there are any practical issues
which could undermine the operation of the UIL and whether they
would be effective over the medium and long term,

1.4, The OFT has had two weeks in which to report to the Secretary of
State. In the limited time available, the OFT has held meetings with
News, Sky and Ofcom {in its position as sectoral regulator), and
has received responses from News to a number of requests for
information. The OFT has not been requested to consult with third
parties and notes that this would not have been feasible in the
timeframe. However, the OFT notes that third parties will have the
opportunity to be consulted as provided for by statute’ if the
Secretary of State is minded to accept the UIL.

1.5. Depending on the decision of the Secretary of State, the OFT
considers that further negotiation with News (with assistance from
Ofcom) may be necessary on the precise terms of the UIL offered
by News; however some progress has been made with News in
these two weeks in terms of improving the practical and financial

' Schedule 10 of the Enterprise Act 2002.
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viability of those UIL from the text originally proposed to the
Secretary of State by News.

The clear-cut standard for UIL

1.6. UIL are typically regarded as appropriate where the remedies
proposed are clear-cut and are capable of ready implementation.?
The applicable principles are set out in the OFT’s guidance.?

1.7. The OFT has carried out its analysis of the proposed UIL in this
case by reference to the clear-cut standard. The OFT is mindful,
however, that:

e the Secretary of State may consider it appropriate to adopt a
different standard because he is acting under public interest
considerations and the OFT's guidance is designed to deal with
competition-related matters; moreover, the clear-cut standard is
a policy position adopted by the OFT and other competition
agencies;

e even taking into account the clear-cut standard, the OFT's
preference for structural divestment solutions* in relation to UIL
does not preclude the consideration of remedies other than
divestment in appropriate cases. Moreover, the UIL offered by
News bear some resemblance to a ‘carve-out’ remedy, which
the OFT would generally regard as structural in nature, provided
the relevant business or assets are capable of being separated
from the parent; and

¢ whilst behavioural undertakings (such as price caps) are not
generally accepted at the first phase of a merger investigation in
lieu of a reference to the CC in competition cases, this does not
preclude behavioural undertakings being provided in support of a
structural solution provided that the overall remedy meets the
clear-cut standard.

2 OFT Mergers - Exceptions to the duty to refer and undertakings in lieu of reference
guidance (OFT1122) {the Exceptions and UIL guidance), paragraph 5.7.

3 Exceptions and UIL guidance, paragraph 5.39.

4 [3<], a sale of the business may be disproportionate if the proposed UIL meets the
concerns raised in Ofcom’s report and satisfies the clear-cut standard.
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1.8. Any UIL must be assessed on a case by case basis. The basic
principles for assessment are that:

e there must not be material doubts about the overall
effectiveness of the remedy in solving the problem identified;
and

* in practical terms, the remedy should not be of such magnitude
and/or complexity that its implementation would require
unworkable resources at first phase.®

1.9. In undertaking its assessment of the practical and financial viability
" of the UIL, the OFT focuses in this report on whether the UIL
offered is capable of ready implementation and also, as instructed
by the Secretary of State, whether the UIL would be effective over
the medium and long term from the standpoint of practical and
financial viability only. Ofcom will separately advise on the
effectiveness of the UIL to meet media plurality concerns.

Overall assessment of the proposed UL

1.10. The proposed UIL involve the establishment of Newco as a distinct
owner of Sky News. The financial viability of Newco - and
therefore the continued operation of Sky News - relies on the
existence of a proposed carriage agreement between News and
Newco, without which Newco would be significantly loss-making.
News proposes that the term of the carriage agreement between
News and Newco shall be 10 years. There is no provision for
renewal of the carriage agreement at the end of the term.

1.11. In terms of the clear-cut standard, News argued that the spin-off of
Sky News into Newco is a structural remedy that will lead to the
creation of a stable, well-resourced, viable entity over the long
term. It considers that its/Sky's ongoing incentive to carry the Sky
News channel and thus to purchase it from Newco is an important
feature that had informed the design of the UIL and should enable
the Secretary of State to have confidence in the success of the
UIL. Indeed, News noted that Sky had chosen to start a 24 hour
news channel and had invested in that service since Sky News was
launched in 1989. In essence, unlike in a normal divestiture

5 Exceptions and UIL guidance, paragraph 5.8.
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remedy, where the merging parties may have an interest in the
(competitor) divested business failing, News submits that
News/Sky would have an interest in the success of Newco going
forward.

The OFT accepts that the UIL involve certain structural elements
supported by behavioural commitments, and considers that, in
practice, the proposed spin-off of Sky News is capable of ready
implementation, albeit with further detailed issues to be resolved,
including those set out below.

The OFT has identified certain risks which may undermine the
practical and financial viability of the UlL. These include the
following:

e the successful operation of Newco relies to some extent on the
incentives of News/Sky to continue to carry and fund a 24 hour
news channel. There is a strong likelihood that the commercial
incentives lie with the continued operation of Newco, but it
remains plausible that such incentives may change over time;

e uncertainty about the prospects for renewal of the carriage
agreement on equivalent terms may begin to affect Newco
some years before its term date, [3<]; and

e Newco's prospects post-termination of the carriage agreement
are not clear.

The OFT advises that set against these risks are:

e the commercial incentive for News/Sky to continue paying for
the Sky News channel {reinforced by the contractual rights
afforded to Newco under the carriage agreement and brand
licensing agreement);

e the protection and transparency afforded by being [publicly
traded] [<];

o the fact that the brand licensing agreement lasts for up to 14
years, which may place pressure on News/Sky to renew the
carriage agreement upon termination for a further four years;
and
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¢ the ability of Newco to diversify its product offering or to
continue with a distinctive news channel that ensures that Sky
is willing to re-commit to the carriage agreement at the end of
10 years (or earlier).

In assessing these risks, the OFT has been asked to advise the
Secretary of State on whether there are practical issues which
could undermine the effective operation of the UIL, and whether
the UIL would be viable over the medium and long term. The
OFT's assessment, based on the information provided to it by
News, indicates that the key agreements (the carriage agreement
and the brand licensing agreement) would appear to underpin the
short-to-medium term (no longer than 10 years) viability of Newco
and the UIL. The OFT, however, considers that the finite duration
of the carriage agreement, in particular, entails a material risk to the
long term viability of Newco and hence the UIL.

. The OFT notes that each of News, Sky and Ofcom consider that a

carriage agreement of this length and duration, in the context of
the industry dynamics of the media sector, is “long-term”. The OFT
accepts that the carriage agreement may be fonger than the
industry norm. However, the OFT considers that, in the context of
ensuring the ‘long-term’ viability of Newco and the UIL, it is
important to consider whether Newco can continue as a stand-
alone entity on a permanent or lasting basis. It is clear that, absent
the revenue stream provided by the carriage agreement [3<],
Newco is effectively loss-making. As a consequence, absent
renewal on a similar basis, an alternative revenue stream, or being
acquired, there is a real risk that Newco may not survive as
envisaged by the UIL beyond the term of the carriage agreement.
This risk may also, as discussed above, affect Newco's prospects
before that point. The relevance of these risks ultimately depends
on the time horizon which the Secretary of State considers relevant
to ensure the effectiveness of the UIL.

. The OFT has not been able to identify with News any

improvements to the UIL that overcome the essential structural
limitation of the UIL, namely, the finite duration of the carriage
agreement.

The OFT advises the Secretary of State that:
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if News enter into certain additional undertakings (details of
which are set out in paragraph 1.20 below), the UIL are likely to
be effective in the short and medium term (that is, no more than
10 years); and

even if, however, News enters into such additional
undertakings, the UIL are unlikely to be effective over the tong
term; the finite duration of the carriage agreement is a practical
and financial issue which poses a significant risk to the
operation of the UIL beyond 10 years (and possibly earlier).

1.19. In seeking to assess this advice, the Secretary of State may want
to consider whether the UIL, supplemented by the additional
undertakings mentioned above, which the OFT considers likely to
be effective in the short-to-medium term, are of sufficient duration
to meet the media plurality concerns identified by Ofcom or are
effective in relation to them.

1.20.

The additional undertakings referred to in paragraph 1.18 above are
as follows:

interim protection — interim protection for the business to be
divested is a standard feature of divestment remedies in
competition cases, and will normally be included in OFT UIL.
News has agreed to the inclusion within the UIL in this case of
commitments from News regarding the preservation and
continued operation of Sky News pending its spin-off. These will
provide an assurance that the Sky News business to be spun-off
will not be materially different to the Sky News business today;

non reacquisition commitment - a commitment not to reacquire
the business to be divested without prior OFT approval is a
standard feature in OFT UIL; News has proposed to provide the
Secretary of State with a form of non-reacquisition
commitment, subject to two carve-outs: (a) a sunset provision
which means that the clause would no longer apply at the end
of 10 years; and (b} a carve-out in the event that a third party
bid is launched for Newco. In the particular circumstances of
this case, and subject to the more general points about the finite
nature of the carriage agreement, the related long-term risks and
the extent to which the Secretary of State considers the
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duration of the carriage agreement sufficiently ‘long-term’, the
OFT believes the 10 year limitation (that is, point (a)} to be
acceptable, but would recommend against the carve-out in (b}
given that this would still risk the frustration of the purposes of
the UIL;

prior review of key agreements — the success of Newco
depends significantly on at least two key agreements — the
carriage agreement and the brand licensing agreement; News
has agreed that the form of both agreements should be subject
to approval by the Secretary of State before he accepts the UIL;
the OFT considers that there may be other key contracts which
should require prior approval by the Secretary of State should he
be minded to accept the UIL; the OFT would envisage that both
the OFT and Ofcom (potentially supported by an independent
expert funded by News) would have a role in the approval
process of these agreements;

inclusion of an arbitration/dispute resolution mechanism - given
the importance of the key agreements between News and
Newco going forward, News has agreed to the insertion of an
arbitration or dispute resolution mechanism to ensure that any
contractual disputes in relation to these agreements are resolved
promptly, efficiently and without undu/e cost; more precise
details of how such an arrangement would function have not
been determined in the time available;

restrictions on termination of the key agreements — the success
of Newco depends significantly on at least two key agreements
- the carriage agreement and the brand licensing agreement;
these agreements are terminable only in the event of 'material
breach'; in order to protect Newco against the risk of an
unjustified termination by News, (and in light of concerns
expressed by the OFT about the potential inequality in the
positions of News and Newco and their respective resources in
the context of a possible contractual dispute) News has offered
a commitment in the form of a undertaking not to terminate
either agreement prior to a formal and final determination having
been made under that dispute resolution mechanism applicable
under the relevant agreement (that is, a finding that Newco has
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committed a material breach of the carriage agreement or brand
license agreement); the OFT advises that it believes that this
proposal is acceptable in order to reduce the risk of an
unjustified termination of the key agreements by News that
could jeopardise Newco; and

¢ other obligations - the OFT sets out in sections 7 to 12 of this
report further detail on each of the points raised above, together
with further undertakings and improvements to the UIL.

The OFT notes that further review, negotiation and consultation on
the UIL may be necessary as part of this process. It also notes that
News has, to date, signalled its unwillingness to agree to one of
the above additional undertakings. Given the limited time available,
News has not provided the OFT with a revised version of the UIL.
As a matter of prudence, the OFT considers that any finalised draft
of the UIL for acceptance by the Secretary of State should be
submitted by News to the OFT and Ofcom for further advice.

On the basis that the Secretary of State were minded to accept the
UIL in an amended form, the OFT advises that it would be
appropriate for the Secretary of State to test further the viability
and robustness of the commitments offered during the statutory
public consultation process.

The OFT has given such advice as it considers appropriate, having
regard to the limited time period in which to consider the UIL and
consult with News.

Transaction

The proposed transaction involves the acquisition of sole control by
News over Sky through an offer for the remaining 60.86 percent
shareholding in Sky not aiready owned by News.

Jurisdiction

The Secretary of State for Business, Innovation and Skills issued a
European Intervention Notice on 4 November 2010 (the
Intervention Notice) as permitted under Article 21(4) of the EC

10
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Merger Regulation® to protect the UK’s legitimate interest in media
plurality, and pursuant to section 67(2) of the Enterprise Act 2002
(the Act) and the Enterprise Act 2002 (Protection of Legitimate
Interests) Order 2003 (the Order).’

3.2. The Intervention Notice referred to the public interest consideration
set out in section 58 of the Act to ensure the sufficiency of
plurality of persons with control of media enterprises in the UK. In
this regard, the Secretary of State for Business, Innovation and
Skills requested that Ofcom provide its recommendation and advice
on the specified public interest consideration in deciding whether to
refer the case to the CC for detailed investigation.®

3.3. On 31 December 2010, Ofcom issued its report, as provided for
under Article 4A of the Order, which concluded that in its
reasonable belief, the proposed acquisition may be expected to
operate against the public interest on the basis that there may not
be a sufficient plurality of persons with control of media enterprises
providing news and current affairs to UK-wide cross-media
audiences.

3.4. In deciding whether to refer the transaction to the CC under Article
5 of the Order, the Secretary of State has the discretion to accept
undertakings in lieu of making such a reference (UIL) from the
parties, as permitted under paragraph 3 of Schedule 2 of the Order.

3.5. In a statement issued on 25 January 2011, the Secretary of State
said he was minded to refer the merger to the CC but would first
consider, with the involvement and advice of the OFT and Ofcom,
the UIL offered by News and whether they would have ‘the
potential to prevent or otherwise mitigate the potential threats to
media plurality identified in the Ofcom report.’®

¢ Council Regulation (EC) No 139/2004 on the control of concentrations between
undertakings (the Merger Regulation}.

7 The transaction falls within the sole jurisdiction of the European Commission to assess
the competitive effects of the merger in the European Economic Area or a substantial
part of it. On 21 December 2010, the European Commission cleared unconditionally the
proposed transaction.

8 As also required by the intervention Notice, the OFT provided advice to the Secretary
of State, pursuant to Article 4 of the Order, confirming that, in its view, the Secretary of
State has jurisdiction and is able to exercise the power to make a reference to the CC.

¥ Statement from Culture Secretary Jeremy Hunt of 25 January 2011,

11
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Scope of OFT advice

The Secretary of State has asked the OFT, pursuant to section 93
of the Act, to give its view on whether he should accept the UIL
offered by News.

By letter to the OFT of 27 January 2011, the Secretary of State
requested that, within two weeks, the OFT determine whether the
UIL would, in its view, be practically and financially viable, so as to
be acceptable to the Secretary of State. In particular, the OFT has
been asked to consider if there are any practical issues which
would undermine the operation of the UIL and whether they would
be effective over the medium and long term. The Secretary of State
requested that Ofcom provide any assistance required by the OFT
in considering the UIL.

The Secretary of State has not asked the OFT to consult third
parties. In any event, if he were minded to accept the UIL, third
parties would have this opportunity as provided by the consultation
provision in Schedule 10 of the Act.

In this report, the OFT does not advise on the potential impact of
the UIL on the concerns raised by Ofcom regarding media plurality.
This is being specifically addressed by Ofcom as a separate piece
of advice requested by the Secretary of State pursuant to section
106B of the Act.

The OFT has received submissions from News and has met with
each of the parties. The OFT has also received assistance from
Ofcom in its role as sectoral regulator.

OFT approach to UIL

The OFT has carried out its analysis of the proposed UL in this
report by reference to its clear-cut standard. However, the OFT
acknowledges that the Secretary of State may consider it
appropriate to adopt a different standard in light of his assessment
of public interest considerations in this case, whereas the OFT's
guidance is designed to deal with competition-related matters.

In order to accept UIL (or in this case to recommend acceptance by
the Secretary of State of proposed UIL), the OFT must typically be

12
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confident that all the potential concerns that have been identified
by it (in this case, all concerns identified by Ofcom relating to
sufficient media plurality) would be resolved by means of the UIL
without the need for further investigation.'® This is necessary since,
once the UIL are accepted, the Secretary of State has no further
recourse to refer the case to the CC after this point.

5.3. The explanatory note to section 73 of the Act states:

‘The purpose of accepting undertakings is to allow the OFT
{where it is confident about the problem that needs to be
addressed and the appropriate solution) to correct the
competition problem the merger presents without recourse to
a potentially time-consuming and costly investigation. This
provision mirrors the existing power...for the Secretary of
State to accept undertakings-in-lieu, but with responsibility
transferred to the OFT.’

5.4. UL are accordingly only appropriate where the remedies proposed
to address any concerns raised by the merger are clear-cut and are
capable of ready implementation.'' For these reasons, the OFT
typically does not consider that behavioural undertakings will be
sufficiently clear-cut to address identified concerns.'?

5.5. The clear-cut requirement has two dimensions: (1) there must not
be material doubts about the overall effectiveness of the remedy;
and (2) in practical terms, the remedy should not be of such
magnitude and/or complexity that its implementation would require
unworkable resources at first phase of a merger investigation.'® The
European Commission adopts a similar approach to remedies
accepted at Phase I.'*

19 Exceptions and UIL guidance, paragraph 5.6,

! Exceptions and UIL guidance, paragraph 5.7,

'2 Exceptions and UIL guidance, paragraph 5.39.

'3 Exceptions and UIL guidance, paragraph 5.8.

'* Commission Notice on remedies acceptabie under Councii Regulation (EC) No
139/2004 and under Commission Regulation (ECO No 802/2004: ‘Commitments in
phase | can only be accepted where the competition problem is readily identifiable and
can be easily remedied. The competition problem therefore needs to be so
straightforward and the remedies so clear-cut that it is not necessary to enter into an in-
depth investigation and that the commitments are sufficient to clearly rule out “serious
doubts” within the meaning of Article 6(1){(c) of the Merger Regulation.’, paragraph 81.

13
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In the present case, the OFT is concerned with the second part of
its clear-cut requirement, since Ofcom will address the
effectiveness of the UIL in its separate report to the Secretary of
State.

Whilst behavioural undertakings are not generally accepted at
Phase | of a merger investigation in lieu of a reference to the CC in
competition cases, this does not preciude such undertakings being
offered in support of a structural solution, so long as the overall
remedy meets the clear-cut standard. In any event, the UIL are
assessed on a case-by-case basis.

The monitoring of compliance with undertakings in lieu accepted by
the Secretary of State under paragraph (3)(2) of Schedule 2 of the

Order is the responsibility of the OFT pursuant to section 92 of the
Act.'®

Outline of News' proposed UIL
Summary of the proposed UIL

News proposes to offer to the Secretary of State a commitment
involving the following core elements:

e Sky News will be spun off as an independent UK public limited
company (that is, Newco), with its shares publicly traded [3<],
either at the Closing Date'® or as soon as reasonably practicable
following the Closing Date and, in any event, no later than nine
months from the acquisition of control of Sky by News. Shares
in Newco will be distributed to existing shareholders of Sky in
the same proportions as their existing shareholdings, such that
News will retain the same 39.1 percent shareholding in Newco
as it currently has in Sky;

¢ all tangible assets currently used exclusively for the purpose of
carrying on the Sky News business, as well as key Sky News
editorial staff, and all relevant licences, agreements and other
material contracts will be transferred by Sky to Newco;

'® See Schedule 3, paragraph 1{5){b) of the Order.

'¢ *Closing Date’ means the date on which News acquires all or a majority of the share
capital of Sky or, if the Transaction is effected by a scheme of arrangement, the date on
which the scheme of arrangement becomes effective.

14
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o Sky will enter into a 10 year carriage agreement with Newco
under which Sky will pay a carriage fee to Newco for the
provision of its news services to Sky for distribution to end
users. Sky will also license the ‘Sky News’ brand to Newco
subject to payment of a royalty, for an initial period of seven
years, with automatic renewal for a further seven years, and
with the possibility of an extension for three more years;

o if required by Newco, Sky wili enter into arms’ length
agreements for facilities and support services (such as
advertising sales representation, lease of premises, broadcast
and technical services and other assets owned by Sky); and

e the corporate governance structure of Newco will be established
to replicate substantially the effects of the existing corporate
structure of Sky such that: (1) News/Sky will be subject to a
voting limitation of 37.19 percent of the total votes of Newco;
{2) a majority of the board of Newco will comprise non-
executive Directors determined by the board to be independent;
(3) material transactions between Newco and News/Sky will
require approval of Newco’'s Audit Committee, which will
consist exclusively of independent non-executive directors; and
(4) Newco will adhere to the obligations imposed by the Listing
Rules as regards compliance with the principles set out in
Section 1 of the UK Corporate Governance Code.

[News]’ view on the clear-cut nature of the UIL

[News] submitted that the proposed UIL provide a clear-cut,
structural solution which will maintain the existing degree of
independence of Sky News. In [its] view, Newco will be established
as a separate publicly-traded legal entity with corporate governance
arrangements reflecting those of Sky, which can be implemented
unilaterally by News based on the UIL.

[News] differentiated the proposed UIL from those in a normal
divestment remedy on the basis that News would be a customer of
Newco going forward, rather than a competitor. [News]
emphasised that Sky had chosen to start a 24 hour news channel
and had invested in that service since Sky News was launched in
1989. Sky News has therefore been a key part of Sky's

1%

MOD300010358



6.4.

6.5.

6.6.

6.7.

For Distribution to CPs

commercial proposition to customers, and there is no reason to
believe that News/Sky would wish to change this in the future.

News argued that its/Sky's ongoing incentive to carry the Sky
News channel and thus to purchase it from Newco is an important
feature that had informed the design of the UIL and should enable
the Secretary of State to have confidence in the success of the
UIL. In essence, unlike in a normal divestiture remedy, where the
merging parties may have an interest in the (competitor) divested
business failing, News submit that News/Sky would have an
interest in the success of Sky News going forward.

[News] likened the UIL to that of ‘an upfront remedy which does
not require that a competition authority subsequently approve a
suitable purchaser’ and noted that ‘it is therefore more ciear-cut
than a number of other structural remedies that are commonly
accepted by regulatory authorities.’’” [News] argued that given
their structural nature, the UIL do not require ongoing monitoring as
Newco will continue to operate as a distinct, profit-maximising
enterprise under the direction and supervision of its board.

[News]’” arguments on practical and financial viability

[News] argued that Newco will be practically and financially viable
post-spin off. [It] argued that the UIL have been structured so as to
ensure the continuation of Sky News as a distinct enterprise with
an independent news voice, thereby addressing the relevant public
interest consideration. In [its] view, it is not necessary (as would be
the case if competition concerns were at issue) to require that all
the links between Sky and Newco be severed; rather, that the
current degree of editorial independence is preserved and that
Newco is financially viable.

To address these issues, [News] submitted that by substantially
replicating the corporate governance structure currently applied
under Sky, Newco will be free to pursue its core news business. In
[its] view, the 10-year carriage agreement means that Newco will
have a reliable revenue stream for a much longer period than is
typical in the media sector. This will allow Newco to independently
plan for future investment and expansion based on a quantifiable

'7 News Response to the OFT’s questions of 1 February 2011.
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and stable cash flow over the medium to long term. Similarly,
[News] argued that the grant of a licence to use the ‘Sky News’
brand will allow Newco to generate significant revenue streams
from third parties.

Legal spin-off of Sky News'®

The outline of the arrangements as regards the spin-off of Sky
News to Newco has been set out in section 6.1 above.

In general, the OFT sees no reason why the proposed corporate
arrangements in relation to the creation of Newco should not be
practical. Partial divestments of businesses are common, and News
provided a number of examples of spin-offs of businesses in similar
sectors by way of illustration of the regularity of such
arrangements.

The OFT is unable to advise, given the limited time available, on the
prospects of success for [an admission to trading] [2<]. When
asked whether [an admission to trading] would be likely to be
successful, News provided an opinion [3<]?° confirming that [¥<].
The OFT has no reason to doubt the contents of this opinion but
notes [3<].

The aspects of the spin-off which required the OFT’s particular
consideration relate to timing, the absence of any interim protection
(which relates to timing), the shareholder base of Newco and the
absence of a non-reacquisition commitment by News. The
corporate governance of Newco is also a key consideration, which
is addressed in the following section.

Timing of spin-off

News committed to effecting the spin-off of Sky News within nine
months from the acquisition of control of Sky by News. [<].

[<1.

'8 paragraphs 2.1, 2.2 of the UIL.

' News response to OFT questions of 1 February. The examples provided by News
included: Time Warner's spin-off of AOL and Time Warner Cable, Liberty Media's spin-
off of DirectTV, Cablevision Systems Corp's proposals to spin off Rainbow Media. News
noted Cable and Wireless also split into two separate companies last year.

2 Annex 4 of the News response to OFT questions of 1 February.
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X1

The OFT queried why News believed that a nine month period was
reasonable in order for Newco to be divested (as envisaged by
paragraph 2.1 of the proposed UIL). In particular, the OFT queried
whether a shorter time period would be possible.

News said it considered that there were a number of reasons why
the nine month period was reasonable:?'

o [X];
o [X]; and
o [X].

News noted that the obligation on it was to effect the spin off 'as
soon as reasonably practicable' but believed the nine month
backstop was appropriate.

[2<]. When agreeing and accepting UIL in competition cases, the
OFT will determine the appropriate divestment period within which
the remedy must be implemented according to the specific
circumstances of the case. The OFT would generally seek to ensure
that a remedy is implemented within a time period that is
significantly shorter than nine months from completion {typically
closer to three months}. This is generally to ensure that the
business(es) being divested do not deteriorate in the meantime. The
extent to which interim protection is required during the nine month
period is considered in the sub-section below (see paragraphs
7.13ff below).

. Overall, the OFT considers that, in the particular circumstances of

this case, the proposed nine month period in paragraph 2.1 of the
UIL is not unreasonable.

Absence of interim protection

The proposed UIL do not include any provision regulating the way
in which News, including Sky, would deal with, and exert control

over, Sky News following News' acquiring control over Sky and

2 News response to OFT questions of 1 February.
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pending completion of the spin-off arrangements as required by
paragraph 2.1 of the UIL.

Such interim protection is a standard feature of divestment
remedies in competition cases, and will normally be included in the
UIL in competition cases before the OFT. Its purpose is to protect
the position of the assets or business to be divested. In practical
form, these obligations normally require the acquiring business to
maintain the business to be divested as a going concern with
sufficient resources; not make substantive changes to it; preserve
its facilities and goodwill; continue the nature, description, range
and standard of services supplied by it; maintain its name or brand;
not dispose of its assets, other than in the ordinary course of
business, not integrate it with the acquirer's competing business;
take steps to ensure that key staff are encouraged to remain with
the business; and ensure that confidential information relating to
the business to be divested is not shared with the acquirer's
business. '

News argued that interim protection was not required given that
‘ownership/control of Sky News for an interim period of less than a
year, pending spin-off of that business, would not eliminate or
weaken Sky News as a distinct broadcast voice contributing to
media plurality in the UK."*? News further noted that it would have
no incentive to inflict damage on the Sky News business given
that: (a) it would not be competing with it after the spin-off; and
(b) it would be purchasing from it going forward.

. However, in order to assuage the OFT's potential concerns in this

respect, News agreed® to provide interim protection in relation to
the preservation and continued operation of Sky News pending its
spin-off in the form of an assurance that the Sky News business to
be spun-off will not be materially different to the Sky News
business today. Such an assurance would be in similar terms to
those typically provided in UIL in competition cases (as described
above}. The OFT would expect that such protection would include
an obligation on News to seek to ensure that at least the Key Sky

22 News response to OFT questions of 1 February.
23 News response to OFT questions of 9 February.
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News Editorial Staff remained with the Sky News business in the
interim period.

On the basis that News ensures compliance with the interim
protection as set out above, the OFT considers that its concerns
would be alleviated in this regard.

The shareholder base of Newco (Sky News)

The UIL provide for the shares in Newco to be spun-off to the
current shareholders of Sky in the same proportions as their current
shareholding in Sky. Thus News would hold 39.1 per cent of Sky
News.

The OFT considered what would happen to the shareholding in Sky
News on its proposed flotation [3<], given that Sky News would be
a considerably smaller entity than Sky, [3<] and the business model
of Newco woutd be considerably narrower than that of Sky.
Specifically, the OFT considered whether there was any reason
why any changes to the shareholder base of Newco (compared to
that of Sky at present) could undermine the viability of Sky News
going forward.

News acknowledged that the shareholder base in Sky News was
likely to change after admission of Newco's shares to trading. It
considered, for example, that UK index tracking funds are very
likely to sell their positions as [3<]. This change, and the fact that a
reasonably significant proportion of Newco shares would change
hands once such shares are publicly traded, would not, News
argued, affect Newco's ongoing viability.

The OFT sees no reason to doubt News' submission in this respect.
To the extent that there could be any concern about the change in
Sky News' shareholder base, this could, the OFT believes, only
likely come about through the fact that Sky News would be a
considerably smaller body than Sky is at present. Specifically, the
OFT considered whether this could result in Sky News having
difficulty raising finance for future capital investment.

The OFT notes the implication of the inability to raise finance could
impair the ability of Newco to respond to technological advances in
the way that news is collected (input} or disseminated {output} can
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involve significant investment. By way of example, Sky informed
the OFT that the conversion of Sky News so as to be able to
provide output in HD cost in total around £[3<].

News did not foresee any need for Newco to borrow to finance its
activities, but noted that it should be able to do so against the
revenue stream provided by the 10 year carriage agreement.

News also emphasised that, in its view, 'the key question to be
addressed by the UIL is the maintenance of Sky News as a distinct
and viable broadcast news voice contributing to media plurality,
NOT its ability to develop and expand beyond its core news
provision business.'**

Sky informed the OFT that, following conversion to HD, Sky News
was well positioned in terms of technological status in terms of its
competitors [3<]. However, to the extent that it did wish to fund
new development, it could do this either by way of borrowing and
by seeking to renegotiate an enhanced carriage fee (for example, a
higher carriage fee for 3D channels).

Having regard to the above, the OFT does not believe that the
changed shareholder base of Newco, as compared to Sky at
present, provides any reason to believe the viability of Newco
would be materially undermined for the foreseeable future.?

The OFT also considered whether there was any risk to the ongoing
viability of Newco if Newco were at any future point to cease to be
[publicly traded] [3<]. In response to this, News noted? that
[removal from the market] would not have an impact on {Newco's]
commercial operations and that there were alternative methods of
trading shares in Newco {for example, over the counter or via a
listing in a different market). The OFT has no reason to doubt this
explanation [3<]-.

2* News response to OFT questions of 1 February 2011.

25 The OFT notes that Newco would clearly no longer have access to the significant
resources of Sky to draw on for future development or innovation. However, the OFT
believes that this factor falls outside the remit of advice sought from the OFT by the
Secretary of State under section 93 EA 02.

28 News response to OFT questions of 7 February 2011,
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Absence of a non-reacquisition commitment

7.28. The OFT would normally expect any UIL to contain a non-
reacquisition commitment. This typically provides that the merging
parties commit, except with the prior written consent of the OFT,
not to re-acquire any interest in the divested business, any
company controlling the divested business or any of the assets of
the divested business.

7.29. The UIL proposed by News did not contain any form of non-
reacquisition commitment. News submitted that such an obligation
was not justified in this case for a number of reasons, including
that this was not a competition case and given that any further
acquisition of Newco shares by News would lead to a "relevant
merger situation"” with consequent statutory regulatory approvals
under the Act.?’

7.30. News emphasised? its view that the general practical
considerations underlying a non-reacquisition restriction did not
specifically relate to the practical viability of the UIL proposed by
News in the present case. As such, it considered that the Secretary
of State would want to decide whether this is a relevant
consideration.

7.31. News also noted that any hypothetical reacquisition of Newco
shares by News would not automatically trigger a substantive
review on issues of media plurality - given that this would depend
on the issuing of an intervention notice.

7.32. Nevertheless, in order to meet the OFT's concerns about the
absence of a non-reacquisition commitment, News proposed,
except with the prior written consent of the Secretary of State, to
commit not to acquire shares in Newco that will result in News
holding more than 39.14 per cent of the shares in Newco, subject
to two carve-outs:

« the inclusion of a sunset provision which means that the clause
would no longer apply at the end of 10 years; and

27 News' response to OFT questions of 1 February.
28 News' response to OFT questions of 9 February,
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e a carve-out to this restriction in the event that an independent
third party has made an offer or proposed a merger (including by
way of scheme of arrangement) or has otherwise indicated an
intention to acquire 50 per cent or more of Newco's voting
shares (in which case, News would promptly inform both the
OFT and the Secretary of State, on confidential basis, of ahy
acquisition by it of shares in Newco).

7.33. The OFT's UIL normally require an indefinite prohibition on
reacquisition of the divested assets/business. However, News
correctly identified that the CC's remedy guidelines stipulate that
the standard practice of both the Competition Commission® and
the European Commission”/is that any undertaking for a non-
reacquisition should be limited to 10 years. The OFT considers that,
in the specific circumstances of this case (and subject to the
Secretary of State accepting the duration of the carriage agreement
to be sufficiently ‘long-term’ to deal with concerns about media
plurality), a 10 year limitation on the non-reacquisition obligation
may be justified. The OFT also observes that the ban on
reacquisition would end at the same time as the carriage
agreement.

7.34. However, in refation to a carve-out in the event of an attempted
third party bid for control of Sky News, the OFT considers that this
is unlikely to be acceptable given that this might still result, in
practical terms, in the frustration of the UIL. The OFT also notes in
this context that even if a non-reacquisition clause was entered into
by News in the UIL, the effect of this non-reacquisition clause
could be frustrated, in part, by the operation of the change of
Control provisions in the brand licensing agreement. These provide
(as detailed in paragraph 10.17 below) that the brand licensing
agreement (and the carriage agreement} will terminate if any third
party acquires in excess of 40 per cent of Newco. Should the
Secretary of State wish to consider the UIL further, it would be
important to consider the various agreements in detail and the risks
that certain of these provisions may pose to the overall viability of
‘Newco and the UIL.

2% Competition Commission - Merger Remedies Guidelines (CC2), paragraph 3.8.
% European Commisslon's Model Divestiture Commitments, paragraph 3.
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7.35. On the basis of the above, the OFT considers that the non-
reacquisition commitment from News for a period of 10 years
would be acceptable, but that this should not include a carve-out of
an attempted third party bid.

8.  Corporate governance of Sky News®'

8.1. The UIL provide for the corporate governance of Newco to be
designed with a view to substantially replicate the existing
corporate governance structure applying to Sky. These provisions
are set out in paragraph 3.1 of the proposed UIL, and concern:
voting restrictions on News; board composition; approval of
material transactions; and adherence to the principles of good
governance.

8.2. News emphasised to the OFT that the proposed arrangements in
relation to corporate governance would provide 'symmetry’
between the current arrangements, that is, between the
relationship News currently has with Sky, and the proposed
continuing relationship between News and Newco.

8.3. The OFT notes, however, that several aspects of the proposed
relationship between News/Sky and Newco are not symmetrical
with those between News and Sky today. Notably, the extensive
contractual arrangements that will exist between News/Sky and
Newco are not as central to the relationship between News and
Sky.

8.4. The OFT considered whether there were aspects of the board
arrangements that could impact on the financial and practical
viability of Newco over the medium to long term. It considered that
the corporate governance of Newco essentially went to the
question of the independence of Sky News from News, which was
essentially a media plurality question for Ofcom. However, the OFT
sets out below its position in relation to Newco's adherence to the
corporate governance provisions in the UIL and the definition of
'material transactions' requiring approval from Newco's audit
committee.

3 paragraph 3.1 of the UIL,
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Adherence to the corporate governance provisions in the UIL

News proposed in the UIL a number of measures by which the
corporate governance structure of Newco would be established to
substantially replicate the effects of the existing corporate
governance structure of Sky (paragraph 3.1 of the UIL).

The OFT queried what assurance there would be that this provision
would remain in place in the Newco Articles of Association going
forward, in particular given that Newco would not itself be a
signatory to the proposed UIL and that News would not have a
controlling interest in Newco. This issue goes to the practical
viability of the UIL as drafted.

In response to this, News noted that these restrictions would be
embedded in Newco's Articles of Association and agreed that it
would be prepared to give an undertaking that it would vote against
any change in Newco's Articles of Association which would
remove the governance provisions provided for in sections 3.1 {ii)
to (iv) of the UIL.*

Definition of 'material transactions’

The UIL provide that 'material transactions between Newco and
News/Sky will require the approval of Newco's Audit Committee,
which will consist exclusively of independent non-executive
Directors. In addition Newco's constitutional documents will
provide that such transactions may, depending on materiality,
require an independent fairness opinion or Newco independent
shareholder approval (by virtue of Newco applying controls that
have equivalent effect to those imposed by Chapter 11 of the
Listing Rules)' (paragraph 3.1{iii} of the UIL).

32 Response to OFT questions of 7 February 2011, This assurance was on the condition
that it should endure for so long as no single shareholder group has more than 50 per
cent and News has the right to vote more than 25 per cent of the shares in Newco. The
OFT has not explored the first part of this caveat with News but notes that, in any
event, this situation would have resulted in a change of control in Newco, which is a
ground for termination of the brand license agreement.
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No definition is provided in the UIL for what constitutes a ‘'material
transaction’. News stated that in the case of Sky:

¢ the audit committee (which consists solely of independent
directors) is required to approve any transaction between Sky or
its subsidiaries and News or any of its subsidiaries: (i) which
involve or could reasonably involve the payment or receipt by
Sky or its subsidiaries of amounts of £10 million or more but not
exceeding £25 million; or (ii} which involves amounts of £25
million or more; and

e any transactions between Sky or its subsidiaries and News or
any of its subsidiaries involving amounts of £25 million or more,
if approved by the audit committee, must also be approved by
the board of Sky.

News suggested that the UIL provide that such thresholds be used
to define 'material transactions' for the purposes of the UIL.

The OFT is concerned, however, that the transaction thresholds
that were appropriate in the context of Sky are not necessarily
appropriate in the context of Sky News, given that it is a
considerably smaller and more focused company. The OFT is also
concerned that the above definition might exclude the brand
licensing agreement. The OFT would therefore recommend that a
revised definition of 'material transaction’ be expldred with News,
that at least include the carriage agreement and brand licensing
agreement (to the extent that they needed to be revised or
renegotiated).

Transfer of Sky News™

The proposed UIL involve the transfer into Newco of Sky News,
which is currently part of Sky.

As noted above, News cited a number of examples of when
businesses have been separated or hived-off from their existing
corporate structures (see paragraph 7.2 above).

At present, Sky News forms part of the wider business of Sky and
is not a distinct legal entity. Sky described Sky News as being a

33 paragraphs 4.1, 4.2 of the UIL.

26

MOD300010369



9.4,

9.5.

9.6.

9.7.

9.8.

9.9.

For Distribution to CPs

'directorate' of Sky, in that it was not a financially distinct
business, but did have a distinct management structure that
reported to the Head of Sky News.

The OFT considered in relation to the transfer of Sky News into
Newco a number of practical issues with respect to the assets to
be transferred as well as the staff. The OFT also considered the
extent to which contracts where Sky is currently a party and which
relate to Sky News, would be able to be transferred to Newco in
order that it has the benefit of those contracts going forward.

The issues considered in this section are set out in concise form in
paragraphs 4.1 and 4.2 of the proposed UIL. In terms of practical
importance, they relate to the key question of what a separated
Sky News business will comprise and how it will operate.

Assets to be transferred

The proposed UIL state that the Sky News business to be
transferred to Newco shall comprise 'all or substantially all tangible
assets currently used exclusively for the purposes of carrying on
Sky News' business' (paragraph 4.1 of the UIL).

News clarified® that this definition was intended to capture - such
that they would be transferred into Newco - all tangible assets
located in the existing Sky News building and other facilities used
by Sky News for newsgathering, with the exception of the land and
buildings at Osterley currently used by Sky News and shared
technical facilities such as data networks, transponder capacity,
transmission and uplink and play out facilities.®®

The UIL also provide that: 'Arrangements will also be made for
Newco to have the use of assets which are not used exclusively in
the Sky News business on normal market terms if so requested by
Newco' (paragraph 4.1(i) of the UIL).

News clarified®® that (in addition to shared technical facilities to be
covered by an ongoing broadcast and technical services agreement
(see paragraph 11.4 below) this was a reference to other facilities

3 News response to OFT questions of 1 February 2011.
3% Access to these is discussed in paragraph 11.4,
% News response to OFT questions of 1 February 2011.
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and services to which Newco might require access while continuing
to use the Osterley site.

News stated that it would offer to Newco a site support services
agreement under which it would provide, among other things:
canteen/food services, computer/IT services, finance systems,
phone services, heating, lighting, security and cleaning, if required
by Newco.

News stated that, to the extent needed by Newco, News/Sky will
also continue to make available additional services which are in any
event available on the open market, including broadcast operations
{(technical staff, for example camera operators) and creative
services (design specialists). Sky stated it [could] provide access to
the relevant facilities under a service contract to the extent required
by Newco.

. Sky identified the two main areas where Sky News was currently

dependent, in operational terms, on services that were shared with
other parts of the Sky business. These were technical services and
creative services. Otherwise, Sky stated that it regarded Sky News
as operationally relatively self-sufficient from the remainder of Sky.

Based on the information available to it, the OFT sees no reason
why the core tangible assets required for Sky News could not be
separated off into Newco. However, the OFT recommends that,
given that Sky News is not currently a physically distinct business
within Sky, the proposed UIL should set out precisely what assets
are to be included in Newco, what assets will not be transferred,
and what assets will be made available by Sky to Sky News as part
of the ongoing arrangements.

News stated®” that it>® would be prepared to set out in greater
detail the assets to be transferred / not transferred to Newco in the
form of a schedule.®® The OFT believes this would be appropriate.

7 News response to OFT questions of 7 February 2011.

8 News noted that such a schedule would have to be prepared in consultation with Sky.
Given that such a document would likely take a number of days to draw up, News
suggested that the best way forward would be for Sky to provide it to the OFT during
the public consultation on the UIL {should the Secretary of State be minded to accept
the UIL}.
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Sky News staff, including non-solicitation

The UIL provide that all 'Key Sky News Editorial Staff and all or
substantially all staff currently engaged principally in the Sky News
business, including news gathering staff, production, online and
multimedia staff and Sky News international staff' will be
transferred to Newco (paragraph 4.1{ii} of the UIL}. Key Sky News
Editorial Staff are defined as the head of Sky News, the executive
editor of Sky News and the head of newsgathering of Sky News.

News noted in this respect that 'TUPE will operate to transfer staff
employed in the Sky News business to Newco'.*

As in relation to assets {(see paragraphs 9.13 to 9.14 above), the
OFT proposed and News agreed*' to ask Sky to prepare separately
a list of key personnel to be transferred to Newco.

Based on the information available to it, the OFT sees no reason
why the UIL as drafted should not provide for the staff required to
operate the Sky News business to transfer into Newco.

The UIL as drafted do not include a non-solicitation clause in
respect of any of the Sky News staff transferred to Newco. News
justified the absence of any such restriction on the basis that it was
unnecessary given that neither Sky nor News will be a direct /
competitor of the spun-off Sky News business and given that Sky
will continue to have a vested interest in the continued provision of
quality output from Sky News.*?

The OFT was unsure, however, what would prevent News
launching a neighbouring channel, such as a current affairs channel,
from which it might acquire staff from Newco.

Although News stated that it had no such plans, in response to this
concern, News stated*® that it would be prepared to give a
standard non-solicitation commitment for a short period of time if

33 gee the Schedule to the European Commission Model Texts for Divestiture
Commitments, available at:
http://ec.europa.eu/competition/mergers/legislation/legistation.htmi.

“° News response to OFT questions of 1 February 2011.
4! News response to OFT questions of 7 February 2011.
2 News response to OFT questions of 1 February 2011.
43 News response to OFT questions of 7 February 2011.
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the OFT took the view that such a commitment was needed. The
OFT believes that, particularly given the importance of staff to the
success of a news channel, the inclusion of a non-solicitation
obligation would be sensible.*

Transfer of contracts — third party consents

9.22. The UIL provide for the transfer to Newco of four specific classes
of contracts to which Sky is a party but which would be required
by Newco if Sky News were to continue operating in the way it
does at present. These four categories of agreement are: (i)
carriage agreements with third parties; (i) DTT capacity agreement
with Argiva; (iii) Channel 5 and IRN wholesale contracts; and (iv)
contracts for the supply of content to Sky News/fixed
newsgathering.

9.23. Where a third party consent is a critical feature of a particular
remedy, then the OFT may be willing to accept undertakings in lieu
only once it is clear that such consent wiil be forthcoming.*® The
OFT notes that, in the time available, it has only been possible to
consider whether any of the above agreements proposed to be
transferred to Newco were of critical importance to the ongoing
viability of Newco where third party consent was required.*

9.24. In relation to the carriage agreements with third parties, News
provided a list of these contracts, including whether consent would
be required in relation to the transfer of each of them.*’ Around a
third of these would require consent to be assigned. News argued
that it was only the contract [3<].

9.25. [X]

* In addition, the OFT considers that interim protection is needed in relation to key staff
- see paregraph 7.14.

% For example, see Completed acquisition by Aggregate Industries UK Limited of Atlantic
Aggregates Limited and of Stone Haul Limited, OFT decision 2 March 2009, paragraph
132.

%% It further investigation showed that these {or any other) agreements were of critical
importance to the ongoing viability of Newco, and that third party consents were
required, it may be appropriate to consult with those third parties prior to acceptance of
the UIL or to obtain confirmation that such consents would be forthcoming.

47 News response to OFT questions of 1 February 2011. News acknowledged that the
list was non-exhaustive at this stage.
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[3<]. In the limited time available, and based on the evidence
supplied by the merging parties, the OFT does not, at this stage,
believe that any of the existing carriage agreements can individually
be said to be of critical importance for the viability of Newco going
forward.

In relation to Sky's current contract with [3<]* relating to.*®

[<]. The OFT examined the projected revenues and costs of Sky
News on two alternative bases, under each of which Sky News
would be profitable, namely:®°

o [X]; or
s [¥].

Based on the information supplied by News, the projected cost and
revenue implications under either scenario are not significant
enough to undermine Newco's profitability.

[¥]
(<]

[3<]. Given the nature of these contracts (where services are
supplied to Sky}, the OFT has no reason to believe that Newco
would be unable to source supply from these providers on an
independent basis.

Carriage agreement and brand agreement with Sky®’
Significance of the carriage agreement to Newco

Under the carriage agreement Newco will provide ‘Sky News'’
channels and services to Sky on a wholesale basis for distribution
by Sky to viewers or subscribers in return for the payment of a
carriage fee. News submits that the carriage agreement will provide
Newco with ‘a significant and long-term revenue stream’. The 10-

8 X1

“3 News response to OFT questions of 1 February 2011,
% See paragraphs 3.20 of the Annex.
' Paragraphs 4.3, 4.4, 4.5, 4.6 of the UIL.
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year term contrasts with carriage agreement durations of three to
five years typical in the pay TV industry.

10.2. News submitted that the terms of the proposed Sky carriage
agreement reflect the importance of Sky News as part of Sky's
offering to its subscribers, and that this importance has provided
the basis for Sky’s previous investment in, and funding of the net
costs of, Sky News.

10.3. The Newco business plan indicates that the Sky carriage agreement
would initially account for [2<] per cent of Newco total revenues (in
2010/2011),52 rising to [3<] per cent of forecast total revenue in
2015/2016, and [3<] per cent of total revenue in 2019/2020.

10.4. [3<]. The Annexe contains a detailed analysis of the revenue
projections for Newco including, in particular, the significance of
[2<] to the profitability of Newco.

10.5. It is clear that a Sky carriage agreement in place on sufficiently long
and financially attractive terms is fundamental to Newco's ability to
cover its costs from the outset, and hence to its viability.

Significance of the brand licensing agreement to Newco

10.6. The proposed UIL require that Sky enter into a brand licensing
agreement with Newco, which would permit Newco to use the Sky
News brand in connection with its news output. This would be
subject to payment of a royalty, and associated terms and
conditions. In enabling Newco to provide output which is branded
as ‘'Sky News’ — an underlying requirement of the proposed
carriage agreement — the brand licensing agreement is also key to
Newco's ability to generate its main revenue stream, and hence its
ongoing viability.

10.7. The brand licensing agreement will also place certain restrictions on
Newco's activities, and will be terminable in certain circumstances.

Other agreements of key significance to Newco's viability

10.8. The carriage agreement and the brand licensing agreement are of
critical importance to Newco’s prospective viability. The UIL

52 Sky carriage fees of £{3<]; total revenues of £[3<].
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provide for Newco and Sky also to enter into various operational
agreements (paragraph 5 of the UIL).

10.9. It is possible that some of the operational agreements are similarly
important to Newco's viability and possible also that they could not
readily be obtained from third parties other than News/Sky for an
identifiable market price. Given the time available, the OFT has not
been able to reach a view on whether any such operational
agreements fall into this category. However, to the extent that this
is the case, the OFT considers that these should be subject to
additional oversight as discussed below in relation to the carriage
and brand licensing agreements, namely prior approval and
restriction on termination.

Prior approval of key agreements

10.10. Whilst the term of the Sky carriage agreement is specified in
the proposed UIL, the structure and level of the carriage fees {(and
hence the value of Sky's contribution to Newco revenue) are not
specified. The proposed UIL require that the form of carriage
agreement would be subject to approval by the Secretary of State
prior to acceptance of the UIL {paragraph 4.3 of the UIL).

10.11. The OFT considers that given the importance of the brand
licensing agreement it would be appropriate for it to be subject to a
similar approval mechanism. News has indicated®® it is willing to
include this provision.

‘ 10.12. - In considering approval of these key agreements, the
Secretary of State may consider it appropriate to request advice
from the OFT and Ofcom on whether the specific proposed terms
of the carriage agreement and the brand licensing agreement are
acceptable in terms of securing the practical and financial viability
of the undertakings. The OFT and/or Ofcom may need to call on
expert external advice in relation to assessing the terms of these
key agreements.

10.13. To the extent that there are further agreements (other than
the carriage agreement and brand licensing agreement) that can be
described as of key significance to Newco (see paragraph 10.8

%3 News response to OFT questions of 7 February.
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above), then the OFT would recommend that such agreements also
be the subject of upfront review and approval by the Secretary of
State (and/or the OFT) prior to approval of the UIL.

Termination of key agreements

10.14, The carriage agreement would be terminable by Sky in the
event of material breach, or in the event that Newco ceases to
produce output which is branded 'Sky News’.

10.15. News explained that ‘material breach’ would typically be
linked to commitments relating to the nature and quality of the
channel to be provided to Sky.

10.16. Any change of Control of Newco which led to termination of
its Brand Licensing Agreement (which permits Newco to use the
‘Sky News’ brand) could consequently also result in termination of
the carriage agreement.

10.17. The brand licensing agreement would be terminable by Sky in
the event of a material breach, or in the event of a change of
Control®* of Newco. Hence if a third party acquired a greater than
40 per cent holding of Newco’s shares, Newco would be at risk of
termination of both the brand licensing agreement and the carriage
agreement.

10.18. Given the importance of the key agreements to the viability
of the UIL, any developments resulting in early termination would
have major significance. The OFT discusses below whether this
consideration should require specific further obligations on News.

Restrictions on termination of the key agreements

10.19. The OFT noted the importance of the key agreements to the
viability of the UIL. Although, for the reasons explained elsewhere,
the OFT has no reason at present to doubt that News' incentives

® Control is defined in the draft UILs in terms of holding 40 per cent of shares or voting
rights. This provision means that Newco would be unlikely to be taken over by a third
party, given the implications for the brand licensing agreement, and therefore the
carriage agreement. The OFT does not consider that this limitation undermines the
financial viability of Newco, but notes that in any event the terms of the brand licensing
agreement and the carriage agreement are subject to upfront review by the Secretary of
State.
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are currently to ensure the successful operation of Sky News as a
provider of TV news content to it, the OFT is concerned about the
degree of reliance that the UIL place on the continued operation of
the carriage agreement and brand licensing agreement. The OFT
therefore considered carefully whether the contractual obligations
owed by News to Newco in relation to performance of the key
agreements should be reinforced in some way.

10.20. Specifically, the OFT considered whether it would be
appropriate to seek from News a direct commitment in the UIL to
the Secretary of State that News would not terminate the key
agreements without first obtaining prior approval from the OFT
(such approval to be given only in the event of a material breach by
Newco). News argued that an ongoing obligation from it to the
Secretary of State in relation to the agreements was unnecessary
and considered that this would raise practical issues around how
the OFT would determine whether a material breach by News had
in fact occurred. News also emphasised its willingness to commit
to a more specific dispute resolution mechanism if the OFT
considered that an ad hoc mechanism is needed (see paragraph
10.35 below).

10.21. News proposed to undertake in the UIL that it should not be
permitted to terminate the key agreements prior to a formal and
final determination having been made under that dispute resolution
mechanism applicable under the relevant agreement. In order to
address any concerns about Newco bearing the costs of
arbitration/dispute resolution,®® News stated it would be prepared
to commit in the relevant agreements that it would bear its and
Newco's costs of any dispute resolution originating from News'
proposed termination (irrespective of the outcome).%®

10.22. News observed that its proposal had the benefit of avoiding
the position where the OFT would itself have to make a
determination on a contractual dispute between two independent
parties before it is adjudicated under the applicable dispute
resolution mechanism.

® The OFT noted that, in comparison to News, Newco would be a small business with
limited resource to engage in an extended dispute with News.
% News response to OFT questions of 9 February,
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10.23. The OFT considers that the safeguard suggested by News as
described in paragraph 10.21 above provides an acceptable means
in order to reduce the risk of an unjustified termination of the key
agreements by News that could jeopardise Newco, subject to the
details of the safeguard being further developed. '

Duration of key agreements

10.24. The proposed term of the carriage agreement is 10 years.
News argues that Newco will therefore have a reliable revenue
stream for a much longer period than is typical in this sector.
Ofcom confirmed this.

10.25. The proposed UIL require that under the brand licensing
agreement Newco would receive a licence of the Sky News brand
for an initial seven year term, with an automatic renewal for a
further seven years, and which may then be extended at the option
of Newco for a further three years. [3<].

10.26. The finite duration of the carriage agreement contributes to
some uncertainty about Newco’s long-term viability as a stand-
alone entity. As noted above, in the Newco business plan the
carriage agreement accounts for an increasing proportion of Newco
forecast total revenues as the term progresses. Newco'’s prospects
at (and in the period leading up to) conclusion of the term may
depend on:

* Sky's incentives to negotiate a further carriage agreement;
+ the terms Sky may prepared to negotiate at that time; and

e the alternative revenue streams which Newco has been able to
develop or may have access to at that point.

10.27. The question therefore arises of how Newco would expect to
derive its principal revenue stream once the carriage agreement (at
ten years duration) has ended.

10.28. On one view, uncertainty about the prospects for renewal of
the carriage agreement on equivalent terms may begin to affect
Newco some years before its term date, [3<].
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10.29. News argued that if Newco continues to produce a high

quality and distinctive news service over the next 10 years, it is
likely that Sky will wish to ensure that it can continue to offer Sky
News as part of its offering, and renew its funding commitment to
Newco in a way that ensures Newco's continued independent
economic viability over the foreseeable future. As such, it argued
that a renewal by Sky of the Carriage Agreement is by far the most
likely counter-factual against which the OFT should consider the
viability of NewCo. *” However, notwithstanding this argument, the
OFT believes it is not possible to conclude with any degree of
certainty that the carriage agreement will be renewed after the
expiry of the ten year period such that Newco's principal revenue
stream will continue.

10.30. The OFT has been asked to advise the Secretary of State on

whether there are practical issues which could undermine the
effective operation of the UIL, and whether the UIL would be
effective in the medium and long term.

10.31. The OFT accepts that the substantial length of the key

agreements would appear to underpin the short-to-medium term
viability of Newco. The OFT notes however, that the finite duration
of the carriage agreement may entail a significant risk in relation to
long-term viability. The relevance of this risk ultimately depends on
the time horizon which the Secretary of State considers as relevant
for ensuring the effectiveness of the UIL.

Dispute resolution mechanism

10.32. The proposed UIL do not contain any provision indicating

what would happen in the event of a dispute between Sky and
Newco in relation to any of the agreements between them,
including the carriage agreement and the brand agreement.
Successful resolution of such a dispute would be important given
the reliance that these proposed UIL would have on the various
contractual agreements between the parties.

10.33. The OFT considered that the proposed UIL should be

modified by the requirement that the key contracts between Sky
and Newco (that is, at least the carriage agreement and brand

57 News response to OFT questions of 9 February.
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licensing agreement — and potentially other agreements: see
paragraph 10.9 above} should include within them a dispute
resolution mechanism which would be binding on both parties.
Such a mechanism would aim to ensure that disputes were settled
quickly and efficiently by an independent arbitrator.5®

10.34. Such an arbitration mechanism in relation to the contracts

would impose a positive burden in relation to the party charged
with this function. Given the technical nature of the disputes that
could arise, the OFT considers that it would not be well placed to
fulfil this function, but that consideration be given to the
appointment of an expert independent arbitrator, to be funded by
News as required.

10.35. News has indicated® that it would be willing to include a

11.

more specific dispute resolution mechanism {such as arbitration} in
the agreements entered into between News and Newco.

Operational agreements with Sky®°

. As set out above in paragraph 10.9, to the extent that any of the

operational agreements are of critical importance to Newco's
viability and could not readily be obtained from third parties other
than News/Sky for an identifiable market price, the OFT considers
that they should be subject to similar protections given to the
carriage agreement and brand license agreement.

. However, with regard to operational agreements falling short of this

status (that is, on the basis that the services to which they relate
could potentially be sourced from third parties), the practical
viability of Newco, at least initially, requires it to have ongoing
access to currently shared technical facilities, and initial agreements
in place to enable it to function effectively from the outset, This
section considers how these agreements, that are not the subject
of the upfront protection discussed in section 10, are treated under
the UIL.

%8 The OFT has not had time to consider with News the terms by which such arbitration
or dispute resolution would proceed, but would envisage that these would have regard
to the terms of the contract and the terms of the UIL themselves.

9 News response to OFT questions of 7 February.

80 pParagraph 5.1 of the UIL.
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11.3. It is helpful to note at this poiht that the OFT's guidance recognises
that, '[iln certain cases, contractual provisions such as purchase or
supply arrangements between the seller and the purchaser may be
necessary to support a structural divestment on an interim basis,
although it will be relatively rare that this is the case given the
requirement at the OFT stage for a divestment to act as a clear-cut
remedy.'®"

- 11.4. The proposed UIL require that Sky will, if required by Newco, enter
into various agreements under which Sky will provide facilities and
support services to Newco, on arms’ length terms. Specific
agreements listed in the UIL are:

e an advertising sales agreement under which Sky will sell
advertising and sponsorship on behalf of Newco for a term of up
to three years {or such shorter time as required by Newco};

e a lease of existing Sky News land and buildings to Newco for a
period of up to 15 years;

e a site support services agreement, covering services such as IT
support services for a term comparable with the term of the
lease; and

» a broadcast and technical services agreement, covering satellite
capacity, playout and uplink, DTT transmission, online
transmission and mobile distribution, for a term of up to 10
years.

11.5. News and Sky have each noted that Sky currently has agreements
of this sort with various third party channel providers ([3<]).

11.6. The initial services agreements would be put in place before the
spin-off of Newco. News has indicated that the pricing of the
above services (other than the advertising sales agreement®?) would
be fixed at Sky's cost of provision plus a five per cent margin, with
increases each year measured by CP1.%® News further stated that it
would be willing to commit to such a cost structure within the UIL

- if required. News stated that Newco would be free to source

8 See OFT Exceptions and UIL guidance, paragraph 5.23.
%2 News stated that the terms of the advertising sales agreement would be [<].
%3 News response to OFT questions of 7 February.
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services from third parties once its initial service agreements with
Sky have expired if it chose to do so, or subject to early
termination provisions to be agreed in the reievant contracts, and
that this will also give Newco the ability to market test the terms
being offered by Sky.

11.7. The UIL do not contain any provisions for monitoring or approval of
the pricing or terms of initial services agreements, nor dispute
resolution in relation to ongoing operational relationships between
Sky and Newco. The proposed UIL also do not make such
agreements between Newco and News a mandatory part of the
ongoing Newco business. Rather, the option for them is provided to
Newco, with the duration of the potential agreement specified in
the majority of cases (for example, that the lease of the land and
buildings should be for a period of up to 15 years).

11.8. To the extent that these agreements could be provided by third
parties in the event that Sky News and News were for some reason
unable to agree terms following spin-off of Newco, the OFT does
not believe that the UIL need to provide for the continuation of
these agreement beyond the initial terms set out in paragraph 5.1
of the UIL.

11.9. The OFT nevertheless considers that the current position under the
UIL, under which such agreements are merely potentially available,
is confusing given that News/Sky will have set up Newco and that
Newco will inevitably require such services at its inception in order
to be able to commence operations and function as a news channel
provider.

11.10. The OFT would therefore recommend that the proposed UIL
be amended such that:

o News is required to put in place, or to procure the putting into
place of such agreements at the time of the spin-off of Sky
News for the terms provided for in paragraph 5.1 of the
proposed UIL;

e the UIL include reference to the pricing structures for these
agreements (as described in paragraph 11.6 above);
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« the list of initial operational agreements and associated services
required by Newco to operate its core business are set out in
full;

e the UIL require that Newco be provided with termination rights
in relation to each of these contracts, with a reasonably short
notice period; News/Sky should not enjoy such termination
rights; and

e to the extent that a monitoring or arbitration function is
envisaged in relation to the key agreement aspects of the UIL,
that this mechanism should extend also to resolution of any
disputes in relation to these agreements.

Review of Sky News income and cost projections

The OFT summarises in this section the financial analysis set out in
the Annexe. This analysis relies on information supplied, in the
main, by News and limited discussions with Sky. The OFT notes
that it has had limited time to review the income and cost
projections supplied by News; the forecasts supplied by News are
based on its review of Sky and Sky News’ financial information and
industry knowledge; and the OFT understands that the information
supplied has not been subject to rigorous analysis by Sky or Sky
News itself [3<].

The UIL propose that Sky News be formed into an independent
public limited company, Newco, following Sky’s development of
Sky News over the last two decades. The financial analysis review
conducted by the OFT has focussed on a review of assumptions
and, where possible, some consideration of risks that could mean
that projections are not achieved, such as income shortfall or cost
overrun, which could threaten the viability of Newco.

[5<]. The UIL envisage contractual arrangements that provide a
significant payment from Sky to Newco, for the news service and,
on the basis of projections provided, would be expected to keep
Newco profitable, for the duration of those arrangements. The use
of the Sky name would continue, in return for a payment from
Newco related to its revenue.
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The two way income flow, with the bulk of the net income transfer
from Sky to Newco for provision of the news service, is intended
to ensure that incentives are aligned:

» Newco has the financial resources to continue providing a 24-
hour news service. It continues to operate under the Sky News
brand which has achieved a strong reputation;

e Sky has an incentive to utilise the news service for which a
substantial payment is being made. While the carriage
agreement remains in force, this may provide a significant
disincentive to set up a competing news service, which would
undermine Newco, diminishing the return from Sky’s 39 per
cent share in Newco; and

* similarly, while the brand licensing agreement is in force, use of
the Sky brand ensures that Sky will want Sky News to maintain
a good reputation for high quality output,

[3<]. Newco would be strengthened by the size of the payment
under the carriage agreement, which provides a strong and
relatively stable income stream and shows the high value that
News appears to place on the news service. [3<].

The period over which the OFT has considered the financial viability
of Newco extends to 2019/20 (FY20), for which financial
projections have been provided and which approximates the period
of the carriage agreement.

The OFT's analysis in the Annexe considers Newco's projected
profitability, followed by a review of revenue and costs.

Overall assessment

Forecasting accurately over a 10 year period is difficult, particularly
in an area where technological change can be rapid. A small error in
assumptions can lead to an increasing cumulative effect at the end
of the period, or a combination of adverse events could cause an
otherwise profitable company to move into losses that could
ultimately threaten its financial viability. However a reasonable test
of financial viability would be that the proposed structure and
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projections are based on reasonable assumptions and there is some
flexibility to handle any unforeseen problems that arise.

12.9. Sky News is currently a directorate within Sky, but is not
accounted for on a standalone basis. [3<].

12.10. [<].

12.11. This change is driven by a subscriber-related payment for the
news service totalling £[2<] in FY12. Additional charges in FY12 of
circa £[(3<] relate to property and facilities (£[3<]); depreciation on
equipment (£[3<]); new ‘listed company costs’ (E[3<]) and a new
charge for use of the ‘Sky News’ brand (almost £[3<]}.

12.12. After reviewing the financial projections, some risks to the
achievement of the projections and ways in which confidence in
Newco’s continued viability could be increased are outlined in the
Annexe, which also contains a more detailed review of the financial
information provided. The key importance of the carriage
agreement and brand licensing agreement is emphasised.

12.13. Although well-placed in terms of HD technology, the smaller
size of Newco, compared with being a part of Sky, could create
challenges if significant funds are required to finance investment in
new technology. Success in raising funds would depend on the
return expected from the investment and the period over which the
return was expected to be made.

Operating Profit® 2011/12 ~ 2019/20

(<]

12.14, While it is possible to imagine a combination of unfavourable
events that could cause the financial viability of Newco to be
threatened, this is not considered to be very likely. The
assumptions made in the projections for Newco appear to be
reasonable and there is some flexibility to handle unforeseen

8 Operating Profit excludes the £[3<] per year revenues earned through joint ventures.
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problems. The benefit of the assured income from the carriage
agreement strengthens the financial position of Newco. While this
agreement' operates, based on the evidence seen, the OFT has no
reason to expect that Newco would not be financially viable.

Clive Maxwell
Executive Director, Office of Fair Trading
11 February 2011
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Annexe

Analysis of Revenue and Cost Projections

Overall profitability

This Annex sets out the OFT’s analysis of Sky News income and
cost projections.

The analysis relies on information supplied, in the main, by News
and limited discussions with Sky. The OFT notes that it has had
limited time to review the income and cost projections supplied by
News; the forecasts supplied by News are based on its review of
Sky and Sky News’ financial information and industry knowledge;
and the OFT understands that the information supplied has not
been subject to rigorous analysis by Sky or Sky News itself or the
subject of external assessment.

Sky News is currently a directorate within Sky, but is not
accounted on a standalone basis. [3<].

Based on the projections provided, when Newco is formed
additional income streams partly offset by new recharges of costs,
will increase operating profit by £[3<] to show an operating profit
of £[3<]in 2011-12 (FY12}:

This change is driven by a subscriber-related payment for the
news service totalling £[3<] in FY12. Additional charges in FY12
of £13<] relate to property and facilities (£[3<]); depreciation on
equipment (£[3<]); new "listed company costs” (£[3<]} and a new
charge for use of the ‘Sky News’ brand (almost £[3<]).

[<I.
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Operating Profit®® 2011/12 - 2019/20

(<]

Analysis of Revenue

(<]

Revenue

Total revenue projected in FY 12 amounts to £{3<], comprising:

Sky subscription payment: £[3<] payment from Sky based on a
carriage agreement between Sky and Newco. Payment is based
on the number of Sky subscribers, the number of Sky HD
subscribers, and an exclusivity premium as long as Sky News HD
is only distributed on Sky platforms.

Subscriptions are based on December 2010 reported subscribers
and HD penetration. [3<].

[<1.

Sensitivity: HD penetration grows from [3<] per cent in FY11 to
[3<] per cent in FY15. If the increase was a [3<] at [3<] per cent in
FY 16, with HD subscribers increasing from [3<] to [3<] (rather
than [3<]), income would be almost £[3<] lower in FY15. This
compares with projected operating profit of £[3<] in that year.

1.

Other subscriptions: £[3<] payment is received for supply to other
subscriptions, [3<].

Sensitivity: Income would be £[3<] from FY 15 [].

8 Operating Profit excludes the £{3<] per year revenues earned through joint ventures.
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If the market for news on tablets grew less rapidly or was less
remunerative, income would be up to £[3<] lower. However it is
quite possible that other technological opportunities, as yet
unknown, could offset this, particularly if Newco had access to
technological developments made within Sky.

Net advertising and sponsorship: Income of £[3<] largely stems
from spot advertising revenue, with smaller contributions from
sponsorship and other forms of advertising. [3<].

This revenue is dependent on a contract with Sky to sell
advertising and sponsorship. Commission of [3<] per cent and a
sales margin of [3<] per cent are deducted from revenue.

Sensitivity: Dependence on Sky to sell advertising: [3<].

Syndication: Income of £[3<]: All syndication contracts will be
transferred from Sky to Newco. The Five News contract, with
income of £[3<] in FY12, comprises over [3<] per cent of this
income, with the supply contract coming up for renewal in [3<]. It
is assumed that the contract is renegotiated in [3<] with [3<].

Sensitivity: If the Five News deal is not renewed, income would
be £[3<] lower from [3<], with costs around £[3<] lower.

Income from joint ventures of £[3<] is assumed across the period.

Overall, revenue of £{3<] will derive from Sky in [<], (or £[3<] if
including advertising revenue sold by Sky for Sky News). This
would amount to around [<] per cent of the total revenue stream,
excluding advertising. Due to the expected growth in the carriage
agreement payment, this is projected to increase to £[3<] or [3<]
per cent of income in [2<] (£[3<] or [3<] per cent of total including
advertising revenue). [3<].

This underlines the key importance of the carriage agreement and
the relationship between Sky and Newco. Beyond the term of the
carriage agreement an independent Newco would be very unlikely
to be financially viable, unless the agreement is renewed or
equivalent favourable arrangements were agreed.
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Analysis of Costs

(<]

Analysis of costs

Total costs [<]:
Programming costs [<].

Newsgathering costs comprise activities to find, compile and
package the news stories. Costs growth recognises cost swings
due to the expense of major events in the year, for example the
Olympic Games in 2012,

[<].

Online and multimedia costs represent the incremental costs
associated with producing online, tablet and mobile products.

1.

Sensitivity: If the Five News contract is not renewed after [3<],
costs will be £[3<] lower, but margin will also be reduced by a
further £[2<] (see Syndication revenue comment),

[3<]. If annual inflation was [2<]per cent p.a. higher from [3<],
programming cost would be around [3<] per cent (£[3<]) higher by
(<1

Administrative costs of [3<].

Corporate costs include both existing staff who support Sky News
and an estimate of additional casts (£[3<]) arising from the
creation of a new company including staff {for example, company
secretary), cost of board meetings and audit, and need for a new

incentive plan.

Property and facilities_costs include rent, rates, utilities and
facilities plus IT support to shared corporate systems e.g. HR. This
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is based on a 15 year agreement to lease land and buildings at
cost plus [3<] per cent margin, [3<].

[<].

Details of the assets involved are not currently available, but
would need to be reviewed by Newco to ensure the value was
appropriate.

(1.

Sensitivity: The cost projections are significantly affected by the
assumed rate of price inflation. If inflation averaged three per cent
higher from [3<], administrative costs would be [3<] per cent
(E£[3<]) higher by [].

The contract for premises and facilities is envisaged to run for 15
years, whereas the carriage agreement runs for 10 years (the
period subject to review). Unless Newco had a break clause
available after 10 years, it could be committed to the premises
with associated costs for a longer period.

Technical and broadcast operations of £[(3<]: These costs include
technical services needed to provide the news service such as
satellite capacity, uplink services, DTT transmission, online
transmission and mobile distribution. Sky proposes to offer a 10
year, fixed price contract for these services, or shorter if
preferred, based at cost (rising at CPl) plus five per cent margin.

Broadcast operations and creative services would be provided and
charged on actual usage, at cost plus five per cent margin;
however for these services, News indicated that Newco would be
free to move to a different third party supplier at short notice.

While the DTT capacity providing access to the Freeview channel
would be charged initially at £[3<], the contract for the capacity
expires in [3<], and it is assumed that Newco would negotiate
directly with the supplier, [3<]. As a small company, Newco would
be in a less strong position than Sky to negotiate a favourable
deal.
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(1.

Sensitivity: The largest unknown is the availability and cost of the
DTT transmission when the contract is renegotiated by Newco
which would have significantly less financial negotiating power
than News. [¥<]. If the contract was not renewed, Sky estimate
that costs of around £[3<] would be saved, but advertising
revenue of £[3<] would be lost, overall a net revenue reduction of
£1<].

Brand licensing costs of £[3<] relate to payments made to Sky for
use of the ‘Sky News’ brand. [¥<].

The licensing agreement would give Newco assurance that it
would continue to have access to the ‘Sky News' name, so it is
important that the brand licensing agreement give Newco
assurance that the cost would not significantly increase on
renewal of the contract

Marketing costs of £[2<] are projected based on current spending
plus an additional £[{3<] for advertising as an independent channel,
assuming that Newco would be responsible for its own marketing.

Sensitivity: This level of advertising may underestimate the cost of
establishing Sky News as an independent operation. In particular,
opportunities to be advertised across Sky channels would be less
easily available and likely to be more expensive, as market rates
are charged, rather than costs not being allocated.

Property and facilities (£[2<]) and technical services {c. £[3<]) are
very likely to be provided by Sky and broadcast operations and
creative services might be supplied {c. £[3<]), suggesting a total
of around £[3<] provided by Sky, [3<] per cent of their [3<] cost
base. [X].

Ability to raise funds to finance technological change

The investment made in high definition technology means that
Newco is currently well placed in terms of technology. However
technology can change rapidly and the possibility that substantial
further investment would be required cannot be ruled out over the
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10 year period considered. Newco would not be in as strong a
position as Sky to provide any finance that would be required.

If these technological opportunities require additional capital
investment there are three options available to Newco:

» Using retained earnings. This will depend on future earnings
steam and dividend decisions that have been taken:

« Raising debt: There is a possibility of borrowing, possibly
against the value of its fixed assets or its future income stream;
and

¢ Raising additional capital: Newco could raise the required capital
through a further rights issue or external share issue.

The likelihood of success in raising funds would depend on the
return expected from the investment, alternatives available and
the remaining term for the carriage agreement and expectations
over its likely renewal. The smaller size of Newco could be a
constraint in financing a major investment.

Risks
Exposure to inflation: [<].
[<].
[<].

Carriage agreement: The payments made under the carriage
agreement are crucial to the financial viability of Newco. If the
arrangement was ended, unless the financial gap was closed by
other forms of revenue, Newco would lose its major income
stream and move into substantial losses.

While the agreement operates, this risk is mitigated by the term of
the agreement and Sky’s incentive to protect its brand and its
apparent ongoing need for a well respected news service.

Brand licensing deal: The Sky brand is an important and valuable
element of the Sky News product. The existence of a seven-year
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licensing arrangement gives continuity of the use of the name,
which would be expected to be extended for a further seven
years.

The price at which the contract would be renewed is very
important to Newco and any substantial increase in the licensing
cost at Sky’s instigation could seriously damage Newco's financial
position. However, [News] has confirmed that there will not be an
increase in the brand loyalty fee if the licensing agreement is
extended beyond the initial seven years.

Estimation of costs: [3<].

DTT transmission contract: The current arrangement for DTT
capacity was agreed between Sky and [5<] and is due to be
renegotiated in [3<]. [<].

Advertising revenue: [2<]. TV advertising may not increase in
demand, given alternative media available, particularly online and
mobile. Also, another economic recession is a possibility that
could lead in a significant fall in advertising revenue.

News Assessment of Risks to Financial Projections
[<].
[<].

Assessment of Risks

In the case of greater difficulties, the ability of Newco to survive
short term losses would depend on its financial resources, and the
company set up is projected to have some strengths:

e currently Sky News is unique insofar as it is the only HD 24
hour news channel in Europe;

¢ the company is set up with share capital of £[3<] and an initial
cash injection of £[3<], of which half is expected to finance
receivables;

o [XI;
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s there is no gearing, so there could be potential to borrow
against future earnings;

¢ shareholders, [3<], might be willing to provide further capital
injections if required, as long as it maintained a strong interest
in the supply of Sky News; and

o [X].

While it is possible to imagine a combination of unfavourable
events that could cause the financial viability of Newco to be
threatened, this is not considered to be very likely. The
assumptions made in the projections for Newco appear to be
reasonable and there is some flexibility to handle unforeseen
problems. The benefit of the assured income from the carriage
agreement strengthens the financial position of Newco and while
this agreement operates, and based on the evidence seen, the
OFT has no reason to anticipate that Newco is not likely to be
financially viable.

There are some areas where improvement in the financial
arrangements could further reduce the risks to Newco, making it
stronger and more able to face uncertainties in the future, such
as:

o [XI;
e [3K]; and
o [XI].

Additional Future Financial Risk

Looking 10 years ahead, uncertainty about the continuation of the
carriage agreement that provides the main income stream for
Newco could lead to share price weakness in the final years of the
agreement. Uniless the agreement was renewed on favourable
terms, or unexpectedly large alternative revenue sources were
identified by Newco, it is difficult to foresee how Newco would
continue to be viable as an independent company. [].
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ENDNOTES

1.

The OFT has corrected references in square brackets in paragraphs
1.14, 7.3 and 7.27, which were originally to ‘listed’ and ‘listing’ in
its confidential report.

The OFT has corrected references in square brackets in paragraphs
6.2, 6.3, 6.5, 6.6 and 6.7, which were originally to ‘The parties’,
‘they’ and ‘their’ in its confidential report.

The OFT has corrected ‘could’ in square brackets in paragraph 9.11
which was originally ‘will’ in its confidential report.

The OFT has corrected '‘Newco’ in square brackets in paragraph
7.27 which was originally ‘News’ in its confidential report.

The OFT has corrected ‘News’ in square brackets in Annex 5.7
which was originally ‘Sky’ in its confidential report.

54

MOD300010397



For Distribution to CPs

Department for Culture, Media and Sport 2-4 Cockspur Street Tel
Rt Hon jeremy Hunt MP London SW1Y 5DH Fax
Secretary of State www.culture.gov.uk

CONFIDENTIAL

James Murdoch department for
culture, media

Chairman and Chief Executive and sport
News Corporation

3 Thomas Square

London

EQ8 1EX

15 February 2011
Dear James

NEWS CORP/BSKYB MERGER

In a letter to me of 18 January from Allen & Overy, you sent me a set of proposed
undertakings which News Corporation would be willing to give in lieu of my making a
reference to the Competition Commission. | announced on 25 January that [ would
consider undertakings in lieu in respect of the above merger. | also indicated that | would
ask OFT and Ofcom to consider the proposed undertakings in lieu with a view to advising
me as to whether they considered that they would address concerns about plurality and be
workable.

| have now received reports from both regulators which | enclose. It is clear from the
reports that OFT and Ofcom have considered the proposals in some detail and worked

with News Corp in relation to them. Progress has been made in discussion with Ofcom and
the OFT in regard to concerns about plurality. There are nevertheless a number of
substantive issues outstanding which mean that neither Ofcom nor the OFT have been able
to give a definitive recommendation,

If the substantive issues are not resolved, | do not consider that it would be appropriate for
me to accept such undertakings and as such | will refer the matter to the Competition
Commission. [f, on the other hand, the substantive issues identified by Ofcom and OFT
have been dealt with, | believe that | would be in a position to give serious consideration to
accepting them.

M0y, < improving
§V. £ the quality
kost governmint depariment of the of life for all

- <
Q
Isapi© Olympic wnd Paralympic Games
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Department for Culture, Media and Sport

There are therefore four critical matters which need to be resolved if | am to consider
accepting your undertakings:

e The Board of Newco would need to be independently chaired. | agree with Ofcom’s
assessment that, without such an undertaking, the Newco Board could appoint a
Chairman who is affiliated with News Corporation which would undermine the spirit
and potentially the practical effect of undertakings designed to address concerns
about plurality.

e There needs to be a non-reacquisition commitment as set out by the OFT.
Whilst | understand that it is proposed that this could lapse after 10 years, | quite
understand the OFT's concern that there should not be a “carve-out” in the event of
a third party bid for Newco.

e The key contracts would need to be approved by me. At a minimum this would cover
the carriage agreement and the brand licensing agreement. | would anticipate asking
Ofcom and the OFT to advise me on these contracts at the appropriate time.

s There needs to be more clarity around the definition of “material transactions”
(as identified in para 8.11 of the OFT report) and the assets to be transferred
(paragraph 9.7-9.14).

There are also a number of other important issues where there is agreement in principle,
or a large measure of agreement, and these too would need to be agreed and incorporated
into the undertakings in lieu.

If you are unwilling to agree to the necessary changes, | will refer the merger to the
Competition Commission. If, on the other hand, you will accept that in principle these
changes can be made, and confirm that to me within 24 hours, | will formally ask Ofcom
and the OFT to continue their discussions with News Corp with a view to producing as soon
as possible a set of finalised undertakings in lieu which | can consider. If | then propose to
accept those finalised undertakings in lieu of a reference, they can then be published and
consulted on as the legislation requires.

Rt Hon Jeremy Hunt MP
Secretary of State for Culture, Olympics, Media and Sport
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& News Corporation

STRICTLY CONFIDENTIAL
CONTAINS BUSINESS SECRETS

Rt Hon'Jeremy Hunt, MP
Secretary of State for Culture, Olympics, Media and Sport

Department for Culture Media and Sport
2-4 Cockspur Street
London SW1Y 5DH

16 February 2011

Dear Jeremy,

News Corp/BSkyB
Thank you for your letter of 15 February 2011.

You identify four issues which, in your view, would need to be agreed in principle by News in order to move
forward in agreeing the undcrtakings in lieu (UIL) offered by News Corporation (News).

I can confirm that News is willing to agree to the suggested changes in relation to each of the four points
which you identify.

Specifically:
() News is willing to agree that the board of Newco will be independently chaired;

(ii) News is willing to accept a 10-year non-reacquisition commitment without the carve-out in
the event of a third party bid which had originally been suggested by News;

(iii)  News is willing to commit that key contracts should be approved by you; and

(iv)  News is willing to clarify the definition of material transactions, as suggested by the OFT,
and to provide a detailed schedule of assets to be transferred to Newco.

[ attach an amended set of UIL (both in clean version and marked up to show changes against the draft that
we sent 1o DCMS on 24 January 201 1) reflecting these concessions and other points already agreed in our
previous discussions with the OFT and Ofcom (Draft UIL).

In relation to the specific points that you raised, as you will see from these documents:
(i) this is addressed by section 3.1(iii) of the Draft UIL;
(ii) this is addressed by section 6.1 of the Draft UIL,;

James Murdoch
Chairman & CEQ, Europe & Asia

News Cornoratinn 3 Thomas Maore Sanare | andnn FAR 1EX

MOD300010400



For Distribution to CPs

(iii)  this is addressed by sections 4.4 and 4.6 of the Draft UIL; and

(iv)  this is addressed by sections 3.1(iv) and by a new definition of Material Transactions. As
noted at footnote 38 of the OFT's report on the UIL to the Secretary of State, given that such
a schedule will likely take a number of days to draw up, News suggests that the best way
forward would be for News to provide it to the OFT during the public consultation. News
notes that the OFT believes this to be appropriate (at paragraph 9.14 of its report).

I will instruct my advisers to engage with the OFT and Ofcom in short order with a view to agreeing that the
suggested text is appropriate to address your concerns and to launch the public consultation.

| trust that in light of these concessions it will be clear that the UIL offered by News remedy, mitigate or
prevent any residual concern that you may have at this stage and that the UIL should therefore (following the
required public consultation) be accepted by you in lieu of an unnecessary reference to the Competition
Commission.

I look forward to hearing from you, confirming how my advisers should now progress this with the OFT and
Ofcom,.

Yours sincerely

James Murdoch

James Murdoch
Chairman & CEQ, Europe & Asia

News Corporation 3 Thomas More Square London E98 1EX

T: +44 207782 6188 F: +44 20 7488 3245
frm@newscorp.com
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DRAFT: 16 February 2011

PROPOSED ACQUISITION BY NEWS CORPORATION OF UP TO 60.9 PER CENT OF BRITISH
SKY BROADCASTING GROUP PLC

UNDERTAKINGS GIVEN BY NEWS CORPORATION PURSUANT TO PARAGRAPH 3 OF
SCHEDULE 2 OF ENTERPRISE ACT (PROTECTION OF LEGITIMATE INTERESTS) ORDER 2003

WHEREAS:

(a) News Corporation proposes to acquire the shares in British Sky Broadcasting Group plc that it does
not already own.

(b) On 4 November 2010 the Secretary of State for Business, Innovation and Skills issued a European
Intervention Notice under section 67(2) of the Act and the Order in connection with the Transaction.

(c) On 31 December 2010, Ofcom provided its report to the Secretary of State on issues of media
plurality (as provided for in Article 4A of the Order) and on 30 December 2010 the OFT provided its
report to the Secretary of State on the creation of a European relevant merger situation pursuant to
Article 4(4) of the Order. '

d) The Secretary of State considers that the conditions for referring the Transaction to the CC under
Article 5 of the Order are met and, absent any offer of undertakings from News, he would be minded
to refer the Transaction to the CC.

(e) The Secretary of State has a discretion to accept undertakings in lieu of reference from News under
paragraph 3 of Schedule 2 of the Order:

"The Secretary of State may, instead of making such a reference and for the purpose of
remedying, mitigating or preventing any of the effects adverse fo the public interest which
have or may have resulted, or which may be expected to result, from the creation of the
European relevant merger situation concerned accept from such of the parties concerned as -
[he] considers appropriate undertakings to take such action as [he] considers appropriate.”

® The Secretary of State considers that the undertakings given below by News are appropriate to
remedy, mitigate or prevent the effects adverse to the public interest which may be expected to result
from the creation of the European relevant merger situation.

NOW THEREFORE News hereby gives to the Secretary of State the following undertakings for the
purpose of remedying, mitigating or preventing the effects adverse to the public interest which may be
expected to result from the Transaction.

1. EFFECTIVE DATE OF THE UNDERTAKINGS

1.1 These undertakings shall take effect from the date that, having been signed by News, they are
accepted by the Secretary of State.

2. SPIN-OFF OF SKY NEWS BUSINESS
2.1 News shall effect the spin-off of the Sky News business into an independent English public limited

company, Newco, the shares of which will be publicly traded, using its best endeavours and acting in
good faith, at the Closing Date or as soon as reasonably practicable following the Closing Date and
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in any event within 9 months of the Closing Date, subject to any extension of time agreed with the
consent of the Secretary of State. Shares in Newco shall be distributed to the shareholders of Sky in
the same proportions as their shareholdings in Sky.

2.2 News shall take (or procure the taking of) the following steps to achieve the spin-off of Newco to the
shareholders of Sky:

@) the formation of Newco as a new public limited company incorporated under the laws of
England and Wales as a Subsidiary of Sky;

(i) the establishment of the corporate governance arrangements set out in section 3 below;

(iii)  the transfer of the business of Sky News (as set out in section 4 below) into Newco in
exchange for shares in Newco;

(iv)  the entering into of the agreements between Sky and Newco set out in sections 4.3, 4.5 and
section 5 below;

W) the spin-off of shares in Newco to shareholders of Sky in the same proportions as their
shareholdings in Sky under arrangements that cause the resulting News shareholding in
Newco on completion of the spin-off to be 39.1%, equal to its current shareholding in Sky;
and

(vi) the putting in place of arrangements for the public trading of Newco shares.

3. CORPORATE GOVERNANCE OF NEWCO

3.1 News shall ensure that the corporate governance structure of Newco shall be established to
substantially replicate the effects of the existing corporate governance structure of Sky. In
particular:
@ News shall be subject to a voting limitation of 37.19% of the total votes of Newco on

substantially the same terms as currently apply in relation to Sky pursuant to the voting
agreement dated 21 September 2005 (as amended by a memorandum dated 19 October
2005);

(ii) The articles of association of Newco shall provide that Newco's Sky News TV service will
abide by the principle of editorial independence and integrity in news reporting and will
comply with the Ofcom Broadcasting Code;

(ili)  The articles of association of Newco shall provide that, so long as no single shareholder
group owns more than 50% of Newco's voting shares, the majority of the board of Newco
shall comprise Independent Directors and one of those Independent Directors shall be
chairman of the board of Newco. The definition of Independent Director contained in these
undertakings shall be included in the articles of association of Newco;

(iv) Material Transactions between Newco and News or Sky shall require the approval of
Newco's audit committee, which shall consist exclusively of Independent Directors.
Material Transactions between Newco and News or Sky involving amounts of £12.5 million
or more shall require the approval of the board of Newco. In addition Newco's articles of
association shall also provide that transactions between Newco and News or Sky may,
depending on materiality, require an independent fairness opinion or Newco independent
shareholder approval (by virtue of Newco applying controls that have equivalent effect to
those imposed by Chapter 11 of the Listing Rules);

0012561-0000367 CO:13442445.8 2
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W) The articles of association of Newco shall provide that the board of Newco and its
committees shall have the appropriate balance of skills, experience, independence and
knowledge of Newco to enable them to discharge their respective duties and responsibilities
effectively and that at least one Independent Director must have editorial and/or journalistic
experience;

(vi)  The articles of association of Newco shall provide that the appointment or removal of the
head of Sky News must be approved by the board of Newco;

(vii)  The articles of association of Newco shall provide that Newco shall adhere to the obligations
imposed by the Listing Rules as regards compliance with the principles set out in the UK
Corporate Governance Code; and

(viii) The articles of association of Newco shall provide that, so long as no single shareholder
group owns more than 50% of Newco's voting shares, Newco shall establish a corporate
governance and nominations committee which will:

(A) comprise a majority of members who are Independent Directors (including
an Independent Director with editorial and/or journalistic experience);

B) be chaired by an Independent Director; and

© be entrusted with oversight of Newco's compliance with both the corporate
governance provisions and the provisions relating to the principle of
editorial independence and integrity in news reporting and compliance with
the Ofcom Broadcasting Code as provided for under section 3.1(ii) above.

3.2 For so long as no single shareholder group owns more than 50% of the voting shares in Newco and
News has the right to vote more than 25% of the shares in Newco, News shall vote against any
proposed change to Newco's articles of association which would remove the corporate governance
provisions provided for in sections 3.1 (ii) to 3.1 (viii) above.

4. SKY NEWS BUSINESS TO BE HELD WITHIN NEWCO

4.1 News shall cause the Sky News business to be transferred, as a going concern, to Newco. This will
require the transferring or making available of those assets required to conduct the Sky News
business, including:

() all or substantially all tangible assets currently used exclusively for the purposes of carrying
on Sky News' business. Arrangements will also be made for Newco to have the use of assets
which are not used exclusively in the Sky News business on normal market terms if so
requested by Newco;

(ii) all Key Sky News Editorial Staff and all or substantially all staff currently engaged
principally in the Sky News business, including news gathering staff (UK and international
staff), production, online and multimedia staff; and

(i)  all or substantially all licences, permits, consents and authorisations issued by any
governmental or regulatory organisation for the benefit or purpose of the Sky News business
(and, to the extent that such licences, permits, consents or authorisations are not capable of
transfer, News will endeavour to assist Newco in applying for new licences, permits,
consents or authorisations).
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4.2 News shall agree (subject to customary limitations) not to solicit staff transferred to Newco for a
period of 12 months after the date of spin-off.

43 Without prejudice to the generality of section 4.1 above, and subject to obtaining the necessary third
party consents, News shall also use all reasonable endeavours to procure that there will be
transferred or made available to Newco:

Q) the benefit and burden of any carriage agreements between Sky and third parties (including
with Virgin Media and UPC) for the distribution of the Sky News TV channel. News will
use all reasonable efforts to ensure that these agreements are transferred directly to Newco;

(ii) Argiva capacity for one standard definition channel until the expiry of Sky's existing
capacity agreement with Arqgiva in respect of the broadcast of Sky News on DTT;

(ili)  the benefit and burden of wholesale contracts entered into by Sky for the supply of news
content to Channel 5 and IRN; and

(iv) the benefit and burden of all or substantially all contracts to which Sky News is party
associated with fixed newsgathering.

4.4 In addition News shall ensure that Sky enters into a Carriage Agreement with Newco under which
Sky News channels and services will be provided to Sky on a wholesale basis for distribution by Sky
to viewers or subscribers in return for the payment of a carriage fee by Sky to Newco in a form to be
approved by the Secretary of State prior to the Effective Date.

4.5 News shall be deemed to have complied with the obligation in section 4.4 above so long as Sky has
entered into a Carriage Agreement with Newco which:

) is for a term of 10 years;

(ii) does not provide Sky (or News) with any ability to determine or influence the editorial
content of Sky News output or the appointment or termination of editors or other staff of
Newco;

(ili)  subject to section 4.8 below is terminable by Sky only in the event of material breach that
has not been cured or in the event that Newco ceases to provide output which is branded
"Sky News";

@iv) (subject to EPG regulation including Ofcom's Code of Practice on EPGs, and Sky's
published "Method for allocating listings in Sky's EPG") obliges News to use its best
endeavours to ensure that Newco is provided with an EPG slot which is no worse than Sky
News' current EPG slot; and

w) contains a dispute resolution mechanism,

4.6 News shall ensure that Sky will enter into a royalty-bearing Brand Licensing Agreement with
Newco, under which Newco will receive a licence of the Sky News brand for an initial 7 year term,
with an automatic renewal for a further 7 years, and which may then be extended at the option of
Newco for a further 3 years, in a form to be approved by the Secretary of State prior to the Effective
Date.

4.7 News shall be deemed to have complied with the obligation in section 4.6 above so long as the
Brand Licensing Agreement entered into between Sky and Newco:
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(i) permits Newco to use the Sky News brand in connection with its news output;

(ii) does not provide Sky or News with any ability to determine or influence the editorial content
of Sky News output or the appointment or termination of editors or other staff of Newco;

(ili)  subject to section 4.8 below is terminable by Sky only in the event of a material breach that
has not been cured and/or in the event of a change in Control of Newco; and

@iv) contains a dispute resolution mechanism.

4.8 News shall also ensure that neither the Carriage Agreement nor the Brand Licensing Agreement can
be terminated by Sky until any dispute between News and Sky as to the validity of that termination
has been finally resolved under the dispute resolution process specified in the relevant agreement.
News will bear all reasonable costs (including Newco's reasonable costs) of any dispute resolution
process originating from a proposed termination by Sky of the relevant agreement (irrespective of
the outcome of that dispute resolution process).

s. OPERATIONAL AGREEMENTS BETWEEN SKY AND NEWCO

5.1 News shall ensure that Sky will, if required by Newco, enter into the agreements listed below with
Newco under which Sky will provide facilities and support services to Newco, on arms'-length
terms, including:

(i) an advertising sales agreement between Newco and Sky under which Sky will sell
‘advertising and sponsorship on behalf of Newco for a term of up to 3 years (or such shorter
time as required by Newco);

(i) a lease of land and buildings under which Sky will agree to lease the existing Sky News land
and buildings to Newco for a period of up to 15 years (or such shorter time as required by
Newco);

(iii) a site support services agreement under which Sky will agree to provide certain support
services to Newco while Newco leases premises from Sky including IT support services for
a term comparable with the term of the lease;

@iv) a broadcast and technical services agreement under which Sky will offer satellite capacity,
playout and uplink, DTT transmission, online transmission and mobile distribution to Newco
for a term of up to 10 years (or such shorter time as required by Newco) for all services
except for DTT transmission, which will be provided until [5<] (when Sky’s contract with
Argiva relating to the broadcast of Sky News on DTT expires and it is expected that Newco
will enter into its own contract directly with Argiva);; and

v) broadcast operations and creative services agreements.

5.2 News shall ensure that the agreements listed at sections 5.1(ii), 5.1iii), 5.1(iv) and 5(v) above will
provide that charges to Newco are set for the first year at a fixed price (for each relevant agreement)
equivalent to the cost of Sky providing the relevant services (including internal cost allocations) plus
a 5% margin. Thereafter the charge to Newco for each agreement will be based upon the fixed price
increased by CPI for for each following year for the remainder of the agreement, with the following
adjustments

(a) Sky will adjust pricing to reflect actual usage levels for services where NewCo has variable
demand (e.g. IT support services, and broadcast operations and creative services);
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(b) Sky will adjust pricing to pass on savings or cost increases of services which Sky obtains
from a third party (for example, the cost of web hosting or mobile transmission).

53 News shall ensure that any agreements entered into under sections 5.1(i) to 5.1(v) above will contain
a dispute resolution mechanism.

6. CONTINUED SEPARATION

6.1 News shall not, for a period of 10 years from the Effective Date, except with the prior written
consent of the Secretary of State, acquire shares in Newco that will result in News holding more than
39.14% of the shares in Newco.

7. COMPLIANCE

7.1 News shall comply promptly with such written directions as the Secretary of State may from time to
time give:
) to take such steps as may be specified or described in the directions for the purpose of

carrying out or securing compliance with these undertakings; or

(ii) to do or refrain from doing anything so specified or described which they might be required
by these undertakings to do or to refrain from doing.

7.2 News shall procure that any member of the same Group of Interconnected Bodies Corporate as News
complies with these undertakings as if it had given them and actions and omissions of the members
of the same Group of Interconnected Bodies Corporate as News shall be attributed to News for the
purposes of these undertakings.

7.3 Where any Affiliate of News is not a member of the same Group of Interconnected Bodies Corporate
as News, News shall use its best endeavours to procure that any such Affiliate will comply with
these undertakings as if it had given them. Until the Closing Date, Sky shall not be treated as an
Affiliate of News for the purposes of this paragraph.

8. INTERIM ACTION

8.1 Prior to the spin-off of the Sky News business, News shall ensure that, from the Closing Date
(except with the prior written consent of the Secretary of State or for the purposes of preparing for
the transfer of the Sky News business to Newco and/or effecting the spin-off):

1 without News accepting any duty to provide any substantial capital expenditure to the Sky
News business in addition to the capital expenditure plans in place at the time of the
Transaction, the Sky News business is maintained as a going concern and sufficient
resources are made available by News for the continuation of the Sky News business on the
basis of its pre-merger business plan;

(ii) no material changes are made to the organisational structure of the Sky News business or the
management responsibilities within the Sky News business, other than in the ordinary course
of business;

(iii)  the Sky News business is run in the ordinary course;

(iv) the range and standard of news gathering and production and broadcast news currently
supplied by the Sky News business is maintained,
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w) the separate brand identity of the Sky News business is maintained,

(vi)  no assets of the Sky News business are disposed of, and no Interest in such assets is created
or disposed of, other than in the ordinary course of business;

(vii)  there is no new integration of the information technology used by Sky with that used by the
Sky News business and the software and hardware platforms of the Sky News business shall
remain unchanged, except for changes and maintenance in the ordinary course of business;
and

(viii)  all reasonable steps are taken to encourage all Key Sky News Editorial Staff and all or
substantially all staff currently engaged principally in the Sky News business (as set out in
section 4.1 above) to remain with the Sky News business.

9. PROVISION OF INFORMATION

9.1 News shall furnish promptly to the Secretary of State such information as the Secretary of State
considers necessary in relation to or in connection with the implementation and/or enforcement of
and/or the compliance with these undertakings, including for the avoidance of doubt, any
confidential information.

10. REMOVAL OR VARIATION

10.1  News may apply at any time to the Secretary of State for the removal or variation of any or all of the
obligations contained in these undertakings, as provided for in Schedule 3, paragraph 3(9) of the
Order.

11. INTERPRETATION
11.1  The Interpretation Act 1978 shall apply to these undertakings as it does to Acts of Parliament.

[1.2  References in these undertakings to any English law term for any legal status, interest, concept or
thing shall in respect of any jurisdiction other than England and Wales be deemed to include what
most nearly approximates in that jurisdiction to the English law term.

11.3  In these undertakings the word "including" shall mean including without limitation or prejudice to
the generality of any description, definition, term or phrase preceding that word and the word
"include" and its derivatives shall be construed accordingly.

11.4  For the purposes of these undertakings:

"the Act" means the Enterprise Act 2002;

"Affiliate" of a person is another person who satisfies the following condition, namely that any
enterprise (which, in this context, has the meaning given in section 129(1) of the Act) that the first
person carries on and any enterprise that the second person carries on from time to time would be
regarded as being under common control for the purposes of section 26 of the Act;

"Brand Licensing Agreement” has the meaning set out in section 4.6 above;

"business" has the meaning given by section 129(1) and (3) of the Act;

"Carriage Agreement" has the meaning set out in section 4.4 above;

"CC" means the Competition Commission;
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"Closing Date" means the date on which News acquires all or a majority of the share capital of Sky
or, if the Transaction is effected by a scheme of arrangement, the date on which the scheme of
arrangement becomes effective;

"CPI" means the consumer prices index, as published from time to time by the Office for National
Statistics;

"Control" shall be construed in accordance with section 26 of the Act, and in the case of a body
corporate, a person shall be deemed to Control it if he holds, or has an interest in, shares of that body
corporate amounting to 40 per cent or more of its issued share capital or carrying an entitlement to
vote at meetings of that body corporate of 40 per cent or more of the total number of votes which
may be cast at such meetings;

"Effective Date" means the date that, having been signed by News, these undertakings are accepted
by the Secretary of State, as described at 1.1 above; ‘

"EPG" means Electronic Programme Guide;

"Group of Interconnected Bodies Corporate" has the meaning given in section 129(2) of the Act;
references to a Group of Interconnected Bodies Corporate shall be to the Group of Interconnected
Bodies Corporate as constituted from time to time;

"Independent Director" means a member of the Newco board of directors who:

e has not been an employee of Newco, News or any member of the same Group of
Interconnected Bodies Corporate as News within the last five years;

e does not have, and has not had within the last three years of the date of their first
election to the Newco board, a material business relationship with Newco or News either
directly, or as a partner, shareholder, director or senior employee of a body that has such
a relationship;

* has not received and does not receive additional remuneration from Newco or News
apart from a director's fee, does not participate in Newco's or News' share option or
performance-related pay scheme, and is not a member of Newco's or News' pension
scheme;

e does not have close family ties with any of Newco's or News' advisers, directors or
senior employees;

e does not hold cross-directorships and does not have significant links with other directors
through involvement in other companies or bodies;

e does not represent a significant Newco or News shareholder; and

e has not served on the board of Newco or News within nine years from the date of their
first election;

"Key Sky News Editorial Staff" means the head of Sky News, the executive editor of Sky News
and the head of newsgathering of Sky News;

"Material Transaction" means any transaction that: (i) involves or could reasonably involve the
payment or receipt by Newco or its subsidiaries of amounts of £5 million or more but not exceeding

£12.5 million; or (ii) involves the payment or receipt by Newco or its subsidiaries of amounts of
£12.5 million or more; or such other limits agreed by Newco from time to time. For the avoidance
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of doubt any renewal of or material amendment to the Carriage Agreement and the Brand Licensing
Agreement would be deemed to be a material transaction for the purposes of this definition;

"Newco" means the public limited company (including, where relevant, any wholly-owned
subsidiary of such public limited company) into which the business of Sky News will be transferred
and which will continue to operate that business, as described in section 2.1 above;

"News" means News Corporation;

"OFT" means the Office of Fair Trading;

"the Order" means the Enterprise Act 2002 (Protection of Legitimate Interests) Order 2003;

"Secretary of State" means Secretary of State for Culture, Olympics, Media and Sport (except as
context otherwise requires);

"Sky" means British Sky Broadcasting Group pic;

"Sky News" means the business of news gathering and production, and creating and offering
(whether on a free to air or subscription basis) the broadcast news channels currently branded "Sky
News" and "Sky News HD" and related services under the Sky News brand and/or news services
provided to third parties, including the wholesale provision of news input to third party media
enterprises. For the avoidance of doubt, "Sky Sports News" is a separate business which will remain
under the sole control of Sky;

"Subsidiary" shall be construed in accordance with section 1159 of the Companies Act 2006 (as
amended), unless otherwise stated; and

"Transaction" means the proposed acquisition by News of some or all of those shares in Sky that it
does not already own.
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Department for Culture, Media and Sport 2-4 Cockspur Street Tel

Rt Hon Jeremy Hunt MP London SW1Y 5DH Fax

Secretary of State www.culture.gov.uk

Ed Richards, department for
Collette Bowe, culture, media
By e-mail: and sport

17 February 2011
Dear Ed and Collette

NEWS CORP/BSKYB MERGER

Thank you both for your letter of 11 February. | am grateful to you for all the work
you have put into this report in such a short period of time.

I note your conclusion that, if the undertakings already offered were amended,
concerns in relation to plurality could be met. | have now received assurances from
News Corporation that they are prepared to meet all the outstanding matters set out
in your report, and in the OFT's report, and an updated draft of the proposed
undertakings is enclosed with this letter.

I should therefore be grateful if you could work with News Corporation and Sky to
agree a set of undertakings, so that | can make a final decision, taking into account
your further recommendations, whether or not to accept those undertakings.

My officials will be in touch to discuss the timeframe.

Rt Hon Jeremy Hunt MP
Secretary of State for Culture, Olympics, Media and Sport
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Department for Culture, Media and Sport 2-4 Cockspur Street Tel
Rt Hon jeremy Hunt MP London SW1Y 5DH Fax
Secretary of State ' www.culture.gov.uk

Clive IV.IaXW(?II, department for
Executive Director culture, media
Office of Fair Trading and sport

By e-mail:

17 February 2011

Dear Clive
NEWS CORP/BSKYB MERGER

Thank you for your letter and enclosed report of 11 February. |1 am grateful to you for all the
work you have put into this report in such a short period of time.

I note your conclusion that, if the undertakings already offered were amended, concerns in
relation to plurality could be met. | have now received assurances from News Corporation
that they are prepared to meet all the outstanding matters set out in your report, and in
Ofcom’s report, and an updated draft of the proposed undertakings is enclosed with this
letter.

I should therefore be grateful if you could work with News Corporation and Sky to agree a
set of undertakings, so that [ can make a final decision, taking into account your further
recommendations, whether or not to accept those undertakings.

My officials will be in touch to discuss the timeframe.

Rt Hon Jeremy Hunt MP
Secretary of State for Culture, Olympics, Media and Sport
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PROPOSED ACQUISITION BY NEWS CORPORATION OF UP TO 60.9 PER CENT OF BRITISH
SKY BROADCASTING GROUP PLC

UNDERTAKINGS GIVEN BY NEWS CORPORATION PURSUANT TO PARAGRAPH 3 OF
SCHEDULE 2 OF ENTERPRISE ACT (PROTECTION OF LEGITIMATE INTERESTS) ORDER 2003

WHEREAS:

(a) News Corporation proposes to acquire the shares in British Sky Broadcasting Group plc that it does
not already own.

®) On 4 November 2010 the Secretary of State for Business, Innovation and Skills issued a European
Intervention Notice under section 67(2) of the Act and the Order in connection with the Transaction.

(c) On 31 December 2010, Ofcom provided its report to the Secretary of State on issues of media
plurality (as provided for in Article 4A of the Order) and on 30 December 2010 the OFT provided its
report to the Secretary of State on the creation of a European relevant merger situation pursuant to
Article 4(4) of the Order.

(d) The Secretary of State considers that the conditions for referring the Transaction to the CC under
Article 5 of the Order are met and, absent any offer of undertakings from News, he would be minded
to refer the Transaction to the CC.

(e) The Secretary of State has a discretion to accept undertakings in lieu of reference from News under
paragraph 3 of Schedule 2 of the Order:

"The Secretary of State may, instead of making such a reference and for the purpose of
remedying, mitigating or preventing any of the effects adverse to the public interest which
have or may have resulted, or which may be expected to result, from the creation of the
European relevant merger situation concerned accept from such of the parties concerned as
[he] considers appropriate undertakings to take such action as [he] considers appropriate.”

® The Secretary of State considers that the undertakings given below by News are appropriate to
remedy, mitigate or prevent the effects adverse to the public interest which may be expected to result
from the creation of the European relevant merger situation.

NOW THEREFORE News hereby gives to the Secretary of State the following undertakings for the
purpose of remedying, mitigating or preventing the effects adverse to the public interest which may be
expected to result from the Transaction.

1. EFFECTIVE DATE OF THE UNDERTAKINGS

1.1 These undertakings shall take effect from the date that, having been signed by News, they are
accepted by the Secretary of State.

2. SPIN-OFF OF SKY NEWS BUSINESS
2.1 News shall effect the spin-off of the Sky News business into an independent English public limited

company, Newco, the shares of which will be publicly traded, using its best endeavours and acting in
good faith, at the Closing Date or as soon as reasonably practicable following the Closing Date and
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in any event within 9 months of the Closing Date, subject to any extension of time agreed with the
consent of the Secretary of State. Shares in Newco shall be distributed to the shareholders of Sky in
the same proportions as their shareholdings in Sky.

2.2 News shall take (or procure the taking of) the following steps to achieve the spin-off of Newco to the
shareholders of Sky:

() the formation of Newco as a new public limited company incorporated under the laws of
England and Wales as a Subsidiary of Sky;

(i1) the establishment of the corporate governance arrangements set out in section 3 below;

(11)  the transfer of the business of Sky News (as set out in section 4 below) into Newco in
exchange for shares in Newco;

@iv) the entering into of the agreements between Sky and Newco set out in sections 4.4, 4.6 and
section 5 below;

W) the spin-off of shares in Newco to shareholders of Sky in the same proportions as their
shareholdings in Sky under arrangements that cause the resulting News shareholding in
Newco on completion of the spin-off to be 39.1%, equal to its current shareholding in Sky;
and

(vi)  the putting in place of arrangements for the public trading of Newco shares.
3. CORPORATE GOVERNANCE OF NEWCO

3.1 News shall ensure that the corporate governance structure of Newco shall be established to
substantially replicate the effects of the existing corporate governance structure of Sky. In
particular:

(i) News shall be subject to a voting limitation of 37.19% of the total votes of Newco on
substantially the same terms as currently apply in relation to Sky pursuant to the voting
agreement dated 21 September 2005 (as amended by a memorandum dated 19 October
2005);

(ii) The articles of association of Newco shall provide that Newco's Sky News TV, radio and
any closely related services (irrespective of the platform on which such service is
distributed) will abide by the principle of editorial independence and integrity in news
reporting and where appropriate will comply with the Ofcom Broadcasting Code;

(ili)  The articles of association of Newco shall provide that, so long as News in combination with
any member of the same Group of Interconnected Bodies Corporate as News does not own
more than 50% of Newco's voting shares, the majority of the board of Newco shall comprise
Independent Directors and one of those Independent Directors shall be chairman of the
board of Newco. The definition of Independent Director contained in these undertakings
shall be included in the articles of association of Newco;

(iv) Material Transactions between Newco and News or Sky shall require the approval of
Newco's audit committee, which shall consist exclusively of Independent Directors.
Material Transactions between Newco and News or Sky involving amounts of £12.5 million
or more shall also require the approval of the board of Newco. In addition Newco's articles
of association shall also provide that transactions between Newco and News or Sky may,
depending on materiality, require an independent fairness opinion or Newco independent
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shareholder approval (by virtue of Newco applying controls that have equivalent effect to
those imposed by Chapter 11 of the Listing Rules);

) The articles of association of Newco shall provide that the board of Newco and its
committees shall have the appropriate balance of skills, experience, independence and
knowledge of Newco to enable them to discharge their respective duties and responsibilities
effectively and that at least one Independent Director must have senior editorial and/or
journalistic experience;

(vi) The articles of association of Newco shall provide that the appointment or removal
(including any material changes in terms and conditions which could give rise to
constructive dismissal) and any material changes to the authority or reporting relationship of
the head of Sky News must be approved by the board of Newco;

(vil)  The articles of association of Newco shall provide that Newco shall adhere to the obligations
imposed by the Listing Rules as regards compliance with the principles set out in the UK
Corporate Governance Code; and

(viii)  The articles of association of Newco shall provide that, so long as News in combination with
any member of the same Group of Interconnected Bodies Corporate as News does not own
more than 50% of Newco's voting shares, Newco shall establish a corporate governance and
editorial committee which will:

(A) comprise a majority of members who are Independent Directors (including
an Independent Director with senior editorial and/or journalistic
experience);

(B) be chaired by an Independent Director;

© be entrusted with oversight of Newco's compliance with the corporate
governance provisions, the provisions relating to the principle of editorial
independence and integrity in news reporting and compliance with the
Ofcom Broadcasting Code as provided for under section 3.1(ii) above; and

D) operate under terms of reference which will stipulate that the corporate
governance and editorial committee will:

I be adequately resourced and have powers to review and investigate
all areas within the remit of the committee;

11. meet at least four times a year;
1L report on a regular basis to the board of Newco;
Iv. cause a statement to be included in the Newco annual report on its

activities including its oversight functions specified in section
3.1(viii)(C) above;

V. consider any representations made by the head of Sky News as to
Newco's compliance with the provisions relating to editorial
independence and integrity in news reporting and compliance with
the Ofcom Broadcasting Code as provided for under section 3.1(ii)
above and report any such representations to the board of Newco;
and
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VL advise the Newco board on any issues within its remit including any
approval specified at 3.1(vi) above.

32 For so long as News in combination with any member of the same Group of Interconnected Bodies
Corporate as News does not own more than 50% of the voting shares in Newco, News shall vote
against any proposed change to Newco's articles of association which would remove the corporate
governance provisions provided for in sections 3.1 (ii) to 3.1 (viii) above.

4. SKY NEWS BUSINESS TO BE HELD WITHIN NEWCO

4.1 News shall cause the Sky News business to be transferred, as a going concern, to Newco. This will
require the transferring or making available of those assets required to conduct the Sky News
business, which will be set out in a Schedule of Assets which will be provided to the Secretary of
State prior to the Effective Date and which will include:

@) all or substantially all tangible assets currently used exclusively for the purposes of carrying
on Sky News' business. Arrangements will also be made for Newco to have the use of assets
which are not used exclusively in the Sky News business on normal market terms if so
requested by Newco;

(ii) all Key Sky News Editorial Staff and all or substantially all staff currently engaged
principally in the Sky News business, including news gathering staff (UK and international
staff), production, online and multimedia staff; and

(ili)  all or substantially all licences, permits, consents and authorisations issued by any
governmental or regulatory organisation for the benefit or purpose of the Sky News business
(and, to the extent that such licences, permits, consents or authorisations are not capable of
transfer, News will endeavour to assist Newco in applying for new licences, permits,
consents or authorisations).

42 News shall agree (subject to customary limitations) not to solicit staff transferred to Newco for a
period of 24 months after the date of spin-off.

43 Without prejudice to the generality of section 4.1 above, and subject to obtaining the necessary third
party consents, News shall also use all reasonable endeavours to procure that there will be
transferred or made available to Newco:

@) the benefit and burden of any carriage agreements between Sky and third parties (including
with Virgin Media and UPC) for the distribution of the Sky News TV channel. News will
use all reasonable efforts to ensure that these agreements are transferred directly to Newco;

(ii) Arqiva capacity for one standard definition channel until the expiry of Sky's existing
capacity agreement with Arqiva in respect of the broadcast of Sky News on DTT;

(iii)  the benefit and burden of wholesale contracts entered into by Sky for the supply of news
content to Channel 5 and IRN; and ‘ '

(iv) the benefit and burden of all or substantially all contracts to which Sky News is party
associated with fixed newsgathering.

4.4 In addition News shall ensure that Sky enters into a Carriage Agreement with Newco under which
Sky News channels and services will be provided to Sky on a wholesale basis for distribution by Sky

to viewers or subscribers in return for the payment of a carriage fee by Sky to Newco in a form to be
approved by the Secretary of State prior to the Effective Date.
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45 Any Carriage Agreement approved by the Secretary of State for the purpose of the obligation in

paragraph 4.4 above shall:
) be for a term of 10 years;
(i1) not provide Sky (or News) with any ability to determine or influence the editorial content of

Sky News output or the appointment or termination of editors or other staff of Newco;

(iii) subject to section 4.8 below be terminable by Sky only in the event of material breach that
has not been cured or in the event that Newco ceases to provide output which is branded
"Sky News";

(iv) (subject to EPG regulation including Ofcom's Code of Practice on EPGs, and Sky's
published "Method for allocating listings in Sky's EPG") oblige News to use its best
endeavours to ensure that Newco is provided with an EPG slot which is no worse than Sky
News' current EPG slot; and

) contain a dispute resolution mechanism.

4.6 News shall ensure that Sky will enter into a royalty-bearing Brand Licensing Agreement with
Newco, under which Newco will receive a licence of the Sky News brand for an initial 7 year term,
with an automatic renewal for a further 7 years, and which may then be extended at the option of
Newco for a further 3 years, in a form to be approved by the Secretary of State prior to the Effective
Date.

4.7 Any Brand Licensing Agreement approved by the Secretary of State for the purpose of the obligation
in paragraph 4.6 above shall:

) permit Newco to use the Sky News brand in connection with its news output;

(i1) not provide Sky or News with any ability to determine or influence the editorial content of
Sky News output or the appointment or termination of editors or other staff of Newco;

(ili)  subject to section 4.8 below be terminable by Sky only in the event of a material breach that
has not been cured and/or in the event of a change in Control of Newco; and

@iv) contain a dispute resolution mechanism.

4.8 News shall also ensure that neither the Carriage Agreement nor the Brand Licensing Agreement can
be terminated by Sky until any dispute between News and Sky as to the validity of that proposed
termination has been finally resolved under the dispute resolution process specified in the relevant
agreement. News will bear all reasonable costs (including Newco's reasonable costs) of any dispute
resolution process originating from a proposed termination by Sky of the relevant agreement
(irrespective of the outcome of that dispute resolution process).

5. OPERATIONAL AGREEMENTS BETWEEN SKY AND NEWCO

5.1 News shall ensure that Sky will, prior to or at spin-off, enter into the agreements listed below with
Newco under which Sky will provide facilities and support services to Newco, on arms'-length
terms:
@) an advertising sales agreement between Newco and Sky under which Sky will sell

advertising and sponsorship on behalf of Newco for a term of up to 3 years;
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(i) a lease of land and buildings under which Sky will agree to lease the existing Sky News land
and buildings to Newco for a period of up to 15 years and which shall be in a form to be
approved by the Secretary of State prior to spin-off;

(iif)  a site support services agreement under which Sky will agree to provide certain support
services to Newco while Newco leases premises from Sky including IT support services for
a term comparable with the term of the lease;

@iv) one or more agreements in relation to broadcast and technical services under which Sky will
offer to Newco:

(A) satellite capacity;

(B) playout;

©) uplink;

(D) DTT transmission;

(E) online transmission; and
® mobile distribution,

in each case for a term of up to 10 years (or such shorter time as required by Newco) except
for the service set out at (D) which will be provided until [3<] (when Sky's contract with
Argiva relating to the broadcast of Sky News on DTT expires and it is expected that Newco
will enter into its own contract directly with Arqiva) and, in the case of the agreement(s)
relating to the services set out at (A), (B) and (C) in a form to be approved by the Secretary
of State prior to spin-off; and

W) broadcast operations (including studio operations staff such as camera operators and sound
technicians; edit suite services and staff; in-studio graphics specialists; and video library
staff) and creative services (on- and off- screen design services) agreements.

5.2 Each of the agreements set out at 5.1 (i) to (v) above will be terminable by Newco on the provision
of reasonable notice to Sky and, where appropriate, break fees to cover Sky's unavoidable costs of
early exit. The required period of notice (and, where applicable, break fees) will be set out in each
agreement.

53 News shall ensure that the agreements listed at sections 5.1(iii), 5.1(iv) and 5.1(v) above will provide
that charges to Newco are set for the first year at a fixed price (for each relevant agreement)
equivalent to the cost of Sky providing the relevant services (including internal cost allocations) plus
a 5% margin. Thereafter the charge to Newco for each agreement will be based upon the fixed price
increased by CPI for each following year for the remainder of the agreement, with the following
adjustments:

@) Sky will adjust pricing to reflect actual usage levels for services where Newco has variable
demand (e.g. IT support services and broadcast operations and creative services); and

(ii) Sky will adjust pricing to pass on savings or cost increases of services which Sky obtains
from a third party (for example, the cost of web hosting or mobile transmission).

5.4 News shall ensure that any agreements entered into under sections 5.1(i) to 5.1(v) above will contain
a dispute resolution mechanism.
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6. CONTINUED SEPARATION

6.1 News shall not, for a period of 10 years from the Effective Date, except with the prior written
consent of the Secretary of State, acquire shares in Newco that will result in News in combination
with any member of the same Group of Interconnected Bodies Corporate as News holding more than
39.14% of the shares in Newco.

7. COMPLIANCE

7.1 News shall comply promptly with such written directions as the Secretary of State may from time to
time give:

@) to take such steps as may be specified or described in the directions for the purpose of
carrying out or securing compliance with these undertakings; or

(ii) to do or refrain from doing anything so specified or described which it might be required by
these undertakings to do or to refrain from doing,

7.2 News shall procure that any member of the same Group of Interconnected Bodies Corporate as News
complies with these undertakings as if it had given them and actions and omissions of the members
of the same Group of Interconnected Bodies Corporate as News shall be attributed to News for the
purposes of these undertakings.

7.3 Where any Affiliate of News is not a member of the same Group of Interconnected Bodies Corporate
as News, News shall use its best endeavours to procure that any such Affiliate will comply with
these undertakings as if it had given them. Until the Closing Date, Sky shall not be treated as an
Affiliate of News for the purposes of this paragraph.

8. INTERIM ACTION

8.1 Prior to the spin-off of the Sky News business, News shall ensure that, from the Closing Date
(except with the prior written consent of the Secretary of State or for the purposes of preparing for
the transfer of the Sky News business to Newco and/or effecting the spin-off):

@) without News accepting any duty to provide any substantial capital expenditure to the Sky
News business in addition to the capital expenditure plans in place at the time of the
Transaction, the Sky News business is maintained as a going concern and sufficient

resources are made available by News for the continuation of the Sky News business on the
basis of its pre-merger business plan;

(i) no material changes are made to the organisational structure of the Sky News business or the
management responsibilities within the Sky News business, other than in the ordinary course
of business;

(ili)  the Sky News business is maintained and preserved and is run in the ordinary course;

@iv) the nature, description, range and standard of news gathering and production and broadcast
news currently supplied by the Sky News business is maintained;

W) the separate brand identity of the Sky News business is maintained,

(vi) no assets of the Sky News business are disposed of, and no Interest in such assets is created
or disposed of, other than in the ordinary course of business;
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(vil)  there is no new integration of the information technology used by Sky with that used by the
Sky News business and the software and hardware platforms of the Sky News business shall
remain unchanged, except for changes and maintenance in the ordinary course of business;
and

(viii) all reasonable steps are taken to encourage all Key Sky News Editorial Staff and all or
substantially all staff currently engaged principally in the Sky News business (as set out in
section 4.1 above) to remain with the Sky News business.

9. PROVISION OF INFORMATION
9.1 News shall furnish promptly to the Secretary of State or the OFT such information as the Secretary
of State or the OFT considers necessary in relation to or in connection with the implementation

and/or enforcement of and/or the compliance with these undertakings, including for the avoidance of
doubt, any confidential information.

10. INTERPRETATION
10.1  The Interpretation Act 1978 shall apply to these undertakings as it does to Acts of Parliament.

10,2  References in these undertakings to any English law term for any legal status, interest, concept or
thing shall in respect of any jurisdiction other than England and Wales be deemed to include what
most nearly approximates in that jurisdiction to the English law term.

10.3  In these undertakings the word "including" shall mean including without limitation or prejudice to
the generality of any description, definition, term or phrase preceding that word and the word
"include" and its derivatives shall be construed accordingly.

10.4  For the purposes of these undertakings:

"Act" means the Enterprise Act 2002;

"Affiliate" of a person is another person who satisfies the following condition, namely that any
enterprise (which, in this context, has the meaning given in section 129(1) of the Act) that the first
person carries on and any enterprise that the second person carries on from time to time would be
regarded as being under common control for the purposes of section 26 of the Act;

"Brand Licensing Agreement" has the meaning set out in section 4.6 above;

"business" has the meaning given by section 129(1) and (3) of the Act;

"Carriage Agreement" has the meaning set out in section 4.4 above;

"CC" means the Competition Commission;

"Closing Date" means the date on which News acquires all or a majority of the share capital of Sky
or, if the Transaction is effected by a scheme of arrangement, the date on which the scheme of

arrangement becomes effective;

"CPI" means the consumer prices index, as published from time to time by the Office for National
Statistics;

"Control" shall be construed in accordance with section 26 of the Act, and in the case of a body
corporate, a person shall be deemed to Control it if he holds, or has an interest in, shares of that body
corporate amounting to 40 per cent or more of its issued share capital or carrying an entitlement to
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vote at meetings of that body corporate of 40 per cent or more of the total number of votes which
may be cast at such meetings;

"Effective Date" means the date that, having been signed by News, these undertakings are accepted
by the Secretary of State, as described at 1.1 above;

"EPG" means Electronic Programme Guide;

"Group of Interconnected Bodies Corporate" has the meaning given in section 129(2) of the Act
references to a Group of Interconnected Bodies Corporate shall be to the Group of Interconnected
Bodies Corporate as constituted from time to time;

"Independent Director" means a member of the Newco board of directors who:

e has not been an employee of Newco, News or any member of the same Group of
Interconnected Bodies Corporate as News within the last five years;

e does not have, and has not had within the last three years of the date of their first
election to the Newco board, a material business relationship with Newco or News either
directly, or as a partner, shareholder, director or senior employee of a body that has such
a relationship (Sky's independent directors shall not be excluded from this definition by
virtue of having served on Sky's board);

e has not received and does not receive additional remuneration from Newco or News
apart from a director's fee, does not participate in Newco's or News' share option or
performance-related pay scheme, and is not a member of Newco's or News' pension
scheme;

e does not have close family ties with any of Newco's or News' advisers, directors or
senior employees;

o does not hold cross-directorships and does not have significant links with other directors
through involvement in other companies or bodies;

e does not represent a significant Newco or News shareholder; and

o has not served on the board of Newco or News within nine years from the date of their
first election;

"Interest" includes shares, an interest in shares and any other interest carrying an entitlement to vote
at shareholders' meetings; and for this purpose "an interest in shares" includes an entitlement by a
person other than the registered holder, to exercise any right conferred by the holding of these shares
or an entitlement to Control the exercise of such right;

"Key Sky News Editorial Staff" means the head of Sky News, the executive editor of Sky News
and the head of newsgathering of Sky News;

"Material Transaction" means any transaction that involves or could reasonably involve the
payment or receipt by Newco or its subsidiaries of amounts of £5 million or more or such other
limits agreed by Newco from time to time. For the avoidance of doubt any renewal of or material
amendment to the Carriage Agreement and the Brand Licensing Agreement would be deemed to be a
material transaction for the purposes of this definition;
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"Newco" means the public limited company (including, where relevant, any wholly-owned
subsidiary of such public limited company) into which the business of Sky News will be transferred
and which will continue to operate that business, as described in section 2.1 above;

"News" means News Corporation;
"OFT" means the Office of Fair Trading;
"Order" means the Enterprise Act 2002 (Protection of Legitimate Interests) Order 2003;

"Secretary of State" means Secretary of State for Culture, Olympics, Media and Sport (except as
context otherwise requires);

"Sky" means British Sky Broadcasting Group plc;

"Sky News" means the business of news gathering and production, and creating and offering
(whether on a free to air or subscription basis) the broadcast news channels currently branded "Sky
News" and "Sky News HD" and related services under the Sky News brand and/or news services
provided to third parties, including the wholesale provision of news input to third party media
enterprises. For the avoidance of doubt, "Sky Sports News" is a separate business which will remain
under the sole control of Sky;

"Subsidiary" shall be construed in accordance with section 1159 of the Companies Act 2006 (as
amended), unless otherwise stated; and

"Transaction" means the proposed acquisition by News of some or all of those shares in Sky that it
does not already own.

0012561-0000367 C0O:13562397 .1 10
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CONFIDENTIAL F‘com

1 March 2011

Rt Hon Jeremy Hunt MP it
Secretary of State for Culture, Olympics, Media and Sport Ed Richards
Department of Culture, Media and Sports ot Execuve
2-4 Cockspur Street

London

SW1Y 5DH

Dear Jeremy

News Corporation / BSkyB proposed merger: further advice on revised UlLs

We are writing as requested in your letter of 17 February 2011, to provide you with our
advice on whether a revised set of proposed undertakings (UlLs) provided by News
Corporation on 28 February 2011 addresses the potential impact on media plurality of its
proposed acquisition of the shares in British Sky Broadcasting Group pic (Sky) it does not
already own, as identified in our report of 31 December 2010.

Background

In our previous report of 31 December 2010, we noted that the proposed transaction would
result in Sky ceasing to be a distinct media enterprise from News Corporation. We
considered both external and internal plurality and a range of measures to assess the effect
of the proposed transaction, including:

e Audience share and reach within individual platforms - Following the transaction,
News Corporation would be the only news and media provider present on ail four media
platforms at the wholesale level (TV, newspapers, online and radio). At the retail level, it
would be one of three providers of UK-wide news and current affairs on three of four
platforms (alongside the BBC on TV, radio and online and Northern & Shell on TV,
newspapers and online).

» Consumers’ consumption of news — We considered the parties’ position in respect of
their share of ‘news minutes’ consumed. This suggests that the proposed acquisition
would see News Corporation consolidate its second place in terms of news consumption
(rising from 14% to 24% including wholesale news provision). This compares to the BBC,
which has news consumption of 44% of minutes and DMGT which is third with 9%.

Office of Communications | Riverside House [ Telephone { Facsimile +44 (0120 7981 3333
I 2a Southwark Bridge Road ] or | www.ofcom. org.uk
¢ London SET9HA i Textphone i
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* Primary research on consumers’ claimed use of different media - The proposed
transaction would be a combination of the second and fourth largest providers based on
our research into share of all references for news providers. For example, News
Corporation’s potential ability to influence would increase with the addition of Sky News,
increasing its share of references from 12% to 22%. News Corporation’s reach as a
percentage of regular news consumers would increase from 32% to 51%.

By considering these measures, we concluded that the proposed transaction would result in
an increase in News Corporation’s ability to influence public opinion (through Sky News).
This indicated a change in the concentration of media ownership which would be fikely to
affect sufficient plurality.

Qur advice, based on the evidence and reasons set out in our report, was that we reasonably
believed that the proposed acquisition may be expected to operate against the public interest
since there may not be a sufficient plurality of persons with control of media enterprises
providing news and current affairs to UK-wide cross-media audiences.

We therefore recommended a fuller second stage review of these issues by the Competition
Commission to assess the extent to which the concentration in media ownership may act
against the public interest.

On 25 January you announced that, following meetings with Ofcom and News Corporation,
you intended to refer the merger to the Competition Commission, considering that it may be
the case that the merger may operate against the public interest in media plurality. However,
before doing so, you said that it was right that you consider undertakings in lieu (UILs)
offered by News Corporation.

You requested Ofcom to advise you on the extent to which the proposed UlLs address the
potential impact on media plurality identified in our 31 December report. You separately
asked the OFT to advise you on whether the proposed UlLs would be practically and
financially viable and effective, in relation to which we have, as requested, assisted the OFT
in light of our sectoral expertise.

We wrote to you on 11 February 2011 with our views on News Corporation’s UlLs, which
propose to separate Sky News into a new company — ‘Newco'. In that letter, we detailed the
importance of suitable governance measures being put in place as a result of the UlLs given
the fundamental commercial dependency of Newco on a merged News Corporation/Sky
entity.

In our view, these UlLs did not provide sufficient assurances on such governance
arrangements to address our previously expressed concerns on the impact on plurality from
the proposed transaction. However, we noted that the proposed UlLs may represent a way
forward in principle, subject to resolution of some key outstanding points and on further
negotiation relating to the detail of the arrangements.

20f5
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Following advice from Ofcom and the OFT, you received assurances from News Corporation
that it was willing to address the outstanding concerns. On 17 February you asked us and
the OFT to work with News Corporation on a revised set of UlLs.

Following further discussion, News Corporation offered revised proposed UlLs that are
attached in full to this letter.

Revised proposed UlLs

In our letter of 11 February, we had indicated that in light of Newco’'s commercial
dependence on News Corporation, the following outline set of governance measures would
be needed in addition to the measures offered in the original proposed UlLs.

. The Board of Newco should consist of a majority of independent directors,
“‘independent directors” being directors who have no other News Corporation or News
Corporation associated interest;

. The Board of Newco, including the independent non executive directors, should have a
combination of both senior editorial and business experience/expertise;

o The Chairman of Newco should be an independent non executive;

. There should be a sub-committee of the Board of Newco to oversee editorial
independence and integrity of Newco’s services (“the Board Editorial Commitiee”).

In addition, we noted that the OF T had a number of remaining concerns relating to the
practical and financial viability of the initial UlLs. These concerns were relevant to our
plurality concerns, and in our view would also need to be satisfactorily addressed in any final
UlLs.

Taking each of these points in turn, the revised UlLs, received in final form on 1 March 2011,
now propose as follows:

. a majority of the Newco board of directors will be independent, being directors who
have no other News Corporation or News Corporation associated interest (UILs 3.1(iii)
and 10.4),

. the Chairman of the Newco board will be an independent director (UlLs 3. 1(iii}),

. the articles of association of Newco will provide that the board of Newco and its
committees shall have the appropriate balance of skills, experience, independence and
knowledge of Newco to enable them to discharge their respective duties and
responsibilities effectively and that at least one Independent Director must have senior
editorial and/or journalistic experience (UlLs 3.1(v));

. the articles of association of Newco will provide that Newco's Sky News TV, radio and
any closely related services (irrespective of the platform on which such service is
distributed) will abide by the principle of editorial independence and integrity in news

30fb
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reporting and, where appropriate, will comply with the Ofcom Broadcasting Code (UILs
3.1(ii)). The reference to closely related services is to ensure that the provision of text
content alongside audiovisual content does not provide a mechanism for editorial
influence that could affect the editorial independence and integrity of Newco news
services; and

. Newco shall have a Corporate Governance and Editorial Committee, key points of
whose terms of reference are defined in the articles of association. This committee
would oversee and report to the full board on compliance with the principles of editorial
independence and integrity in news reporting and compliance with Ofcom’s
Broadcasting Code (UlLs 3.1(viii}).

Under the revised proposed UlLs, the provisions in the articles relating to independent
directors and the editorial committee would no longer apply if News Corporation acquired
more than 50% of the shares in Newco (even though News Corporation might not have the
75% control of voting required to amend the articles of association of Newco).

However, News Corporation’s share in Newco would be limited to 38.14% and it would
require your prior approval to acquire any more (UlLs 6.1).

In offering our advice in relation to the revised proposed undertakings we assume that you or
any successor would consult both publicly and with Ofcom and the OFT before agreeing to
any change which proposed to permit News Corporation to increase its shareholding above
39.14%.

We understand that if you are minded to accept these revised proposed UlLs you will consult
on them (as would also be required by statute for any future changes to or termination of the
UlILs). If you decide, subject to the outcome of the public consultation, to accept the UlLs, we
consider that further negotiation with News Corporation may be necessary on the precise
terms of contracts outlined within them which require your prior approval. It is important to
note that the financial and practical viability of the revised proposed UlLs and their
effectiveness in addressing our plurality concerns will depend on the detail of the
arrangements.

As you are aware, the revised proposed UlLs effectively run for a 10 year period. As we set
out in our letter of 11 February 2011, we have advised the OFT that we consider that a
carriage agreement of a 10-year term in the context of market dynamics in this sector is long
term. This is because we consider that there is likely to be significant evolution of the market
and consumers’ use of news and current affairs over the next decade. As a result, the
situation with regard to plurality may be significantly different in 10 years time.

However, in this context, we would like to restate and emphasise our advice, set out in our
report of 31 December 2010 and our letter of 11 February 2011, that the Government should
consider undertaking a wider review of the statutory framework to ensure plurality in the
public interest in the longer term. We believe that the current system is deficient in failing to
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provide for intervention to be considered where plurality concerns arise in the absence of a
corporate transaction involving media enterprises.

Our advice

We have seen a draft of the OF T's further advice to you in relation to the financial and
practical viability of the revised proposed UlLs. We agree with the OFT's position.

In conclusion, and with reference to the points set out above, we consider that the revised
proposed undertakings would address the plurality concerns identified in our report of
31 December 2010,

L(O\MS oA~ ,

Colette Bowe Ed Richards
Enc
cc. Clive Maxwell, Executive Director, OFT
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The Rt. Hon Jeremy Hunt, MP

Secretary of State for Culture, Olympics, Media and Sport

2-4 Cockspur Street

LLondon

SW1Y 5DH

Your ref

Our ref

Date 1 March 2011

Dear Secretary of State

OFFICE OF FAIR TRADING

Direct line
Fax
Email

il

Advice from the Office of Fair Trading on undertakings in lieu offered by News
Corporation relating to the anticipated acquisition by News Corporation of British

Sky Broadcasting Group pic

1. | refer to your letter of 17 February 2011 following on from our report to
you of 11 February 2011 (the Report).

2. In your letter, you asked us to work with News Corporation (News) and
British Sky Broadcasting Group plc (Sky) to agree a set of undertakings in
lieu of reference (UIL), so that you can make a final decision whether or
not to accept those undertakings, taking into account the OFT's further
recommendations on whether they are practically and financially viable.

3. Since receiving your letter of 17 February, the OFT has engaged with

News with a view to amending the UIL offered to you in light of the

comments and recommendations in the Report. The OFT has also

consulted with Ofcom in its role as sectoral regulator. This process has led
to a revised set of UIL submitted by News on 1 March (the Revised UIL), a
copy of which is annexed to this letter.

4. The advice and recommendations that | set out in this letter are based on
the remit to the OFT set out in your letter of 27 January 2011. The OFT
has advised on whether the UIL are practically and financially viable and

has considered if there are any practical issues which could undermine the

ISVESTOR IN PEOPLE

Office of Fair Trading
Fleetbank House

2-6 Salisbury Square
London EC4Y 8JX

Switchboard:‘

www . oft.gov.uk
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operation of the UIL and whether they would be effective over the
medium and long term. | note that your assessment of the Revised UIL will
be in the context of their ability to resolve media plurality concerns. The
OFT has not considered the effectiveness of the UIL in terms of their
impact in addressing the media plurality concerns raised by Ofcom in its
report of 31 December 2010, This issue is being addressed by Ofcom. To
the extent that the OFT has been concerned with 'effectiveness’ of the
Revised UIL, this relates to their mechanical and operational effectiveness.

5. Before providing advice and recommendations in relation to the Revised
UIL, | set out details of the amendments that have been made in the
Revised UIL as against those originally submitted to the Secretary of State
and considered by the OFT for the purposes of the Report.

Details of key amendments in the Revised UIL
6. The OFT set out in the Report (at paragraph 1.20) a number of

amendments that it considered were necessary. These, together with the
changes made since, are:

o interim protection - this has been included in paragraph 8.1 of the
Revised UIL;
o non reacquisition commitment — this has been included in paragraph

8.1 of the Revised UIL;

o prior review / approval of key agreements — this has been
incorporated in relation to the brand licensing agreement in
paragraph 4.6 of the Revised UIL; News has provided that the lease
of the current Sky News premises and the arrangements between
News/Sky and Newco in relation to satellite capacity, playout and
uplinking should also be subject to approval by the Secretary of
State under paragraph 5.1(ii) of the Revised UIL;'

. inclusion of an arbitration / dispute resolution mechanism - this has
been incorporated in paragraphs 4.5(v), 4.7(v) and 5.3 of the
Revised UIL;?

! Unlike the carriage agreement and brand licensing agreement, these would not need to be
approved prior to the Effective Date (that is, acceptance of the UIL).

2 News has provided details of the proposed arbitration mechanism to the OFT, but the OFT
notes that the Secretary of State will have the ability to review and approve these in the carriage
agreement and brand licensing agreement.
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o restrictions on termination of the key agreements — this has been
included in paragraph 4.8 of the Revised UIL; and

. other obligations — the OFT set out in sections 7 to 12 of the
Report further detail on each of the points raised above, together
with further undertakings and amendments to the UIL; further
material amendments to the Revised UIL are considered below in
paragraph 7.

7. In addition to the above, there have been a number of additional material
amendments incorporated in the Revised UIL,* namely:

o enumeration of transfer of assets — as envisaged in paragraphs
9.13 and 9.14 of the Report — News has included in paragraph 4.1
of the Revised UIL an obligation to provide a schedule of assets to
the Secretary of State prior to acceptance of the UIL;

. non-solicitation of staff — as envisaged in paragraph 9.21 of the
Report — News has agreed to include a two year non-solicitation
clause in paragraph 4.2 of the Revised UIL; and

. operational agreements — as envisaged in paragraph 11.10 of the
Report — News has addressed in the Revised UIL the main points
raised by the OFT in relation to the operational agreements (in
particular, as well as prior review of key agreements (see above),
termination rights by Newco in relation to all operational
agreements).

Advice in relation to the Revised UIL

8. In light of the amendments proposed by News, and subject to prior
approval of the key agreements, as described above, the OFT advises the
Secretary of State that the Revised UIL are likely to be practically and
financially viable in the short and medium term (that is, no more than 10
years).

9. The OFT also advises the Secretary of State that the amendments made
to the Revised UIL do not address the essential structural limitation
identified in the Report, that the UIL offered are unlikely to be practically
and financially viable over the long term. The relevance of this limitation
ultimately depends on the time horizon which the Secretary of State,

® In addition, there have been a number of drafting changes to the Revised Undertakings that are
not set out here.
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advised by Ofcom, considers relevant to ensure the effectiveness of the
UIL in addressing any media plurality concerns. The OFT notes that
Ofcom’s advice of 11 February 2011 sets out its views on the dynamics
of the industry.

Advice in relation to process going forward

10. To the extent that you are minded to accept the Revised UIL, you will be
aware that Schedule 10 Enterprise Act 2002 provides for a consultation
period on UIL to give third parties an opportunity to make representations
on them for you to consider.

11. Paragraph 2(2) of Schedule 10 provides an explanation of the contents of
the notice that should accompany the publication of any UIL. In practical
terms, this notice is normally effected by means of the publication of an
accompanying text issued by the OFT (or, in this case, the Secretary of
State) explaining why it/he is minded to accept the UIL in question. In
order to fulfil the requirements of paragraph 2(2) and provide an
informative basis for the consultation, the notice should identify the media
plurality concerns that the Revised UIL are seeking to deal with and
explain the intended purpose and effect of the Revised UIL.

12. In particular, having regard to the limited time period in which to consider
the UIL offered and to consult with News, the OFT advises that it would
be appropriate for you to test further the viability and robustness of the
commitments offered during the statutory public consultation process.

Yours sincerely,

Clive Maxwell
Executive Director, OFT
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EUROPEAN INTERVENTION NOTICE GIVEN PURSUANT TO SECTION 67
ENTERPRISE ACT 2002 — ANTICIPATED ACQUISITION OF
BRITISH SKY BROADCASTING PLC BY NEWS CORPORATION

Whereas the Secretary of State has reasonable grounds for suspecting that it
is or may be the case that:

(a) arrangements are in progress or in contemplation which, if carried into
effect, will result in the creation of a relevant merger situation, as defined in
section 23 of the Enterprise Act 2002 (“the Act”) in that:

(i) enterprises carried on by or under the control of News Corporation
will cease to be distinct from enterprises carried on by or under the
control of British Sky Broadcasting plc; and

(i) the value of the turnover in the United Kingdom of the enterprise to
be taken over exceeds £70million;

(b) a concentration with a Community dimension (within the meaning of
Council Regulation (EC) No 139/2004 - “the EC Merger Regulation), or part of
such a concentration has thereby arisen or will arise;

Whereas the Office of Fair Trading is unable to refer the relevant merger
situation concerned to the Competition Commission under section 33 of the
Act (whether or not it would otherwise have been under a duty to make such a
reference) by virtue of article 21(3) of the EC Merger Regulation;

Whereas the Secretary of State is considering whether to take appropriate
measures to protect legitimate interests as permitted by article 21(4) of the EC
Merger Regulation;

Whereas the Secretary of State believes that it is or may be the case that the
public interest consideration specified in section 58 of the Act concerned with
the sufficiency of plurality of persons with control of media enterprises is
relevant to a consideration of the merger situation;

Now, therefore, the Secretary of State in exercise of his powers under section
67(2) of the Act, hereby gives this intervention notice and requires the Office
of Fair Trading to investigate and report in accordance with article 4 of the
Enterprise Act 2002 (Protection of Legitimate Interests) Order 2003 and
Ofcom to investigate and report in accordance with article 4A of that Order,
both within the period ending on 31 December 2010.

4 November 2010
ﬂ&«[r{w«/‘) i‘?t} -
A

Andrew Rees
An official of the Department for Business Innovation & Skills

MOD300010433



For Distribution to CPs

EUROPA - Press Releases - Mergers: Commission clears News Corp's proposed acqu... Page 1 of 2

Press Releases

Login Register Documentation About
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IP/10/1767

Brussels, 21 December 2010

Mergers: Commission clears News Corp's proposed acquisition of BSkyB under EU merger
rules

The European Commission has approved under the EU Merger Reguiation the prop d acquisition of British and Irish pay TV operator BSkyB by News
Corporation, a global media and pany headquartered in the US. The Commission conciuded that the transaction wouid not
significantly impede effective competition in the European Economic Area (EEA) or any substantiai part of it. The Commission's findings concern solely
the competition aspects of the proposed transaction. They are without prejudice to the ongoing investigation by the competent UK authorities of
whether the prop d tr: i is patible with the UK interest in media piuraiity, which is different from the C issi

assessment. The UK r ins free to decid hether or not to take appropriate measures to protect its legitimate interest in media piuraiity (as
permitted under Articie 21 of the EU Merger Reguiation ).

's petition

Commission Vice-President and Commissioner for Competition Joaguin Almunia said: "7 am confident that this merger will not weaken competition in the UK. The effects
on media plurality are a matter for the UK authorities.”

The proposed transaction

The proposed transaction will bring together BSkyB, the leading pay-TV operator in the UK and Iretand, with News Corp, one of the six major Hollywood film studios
(20th Century Fox), a TV channe! producer (such as Fox, National Geographic), a leading newspaper publisher in the UK and Ireland (such as The Sun and The Times)
and a teading pay-TV operator in Italy (Sky Italia) as well as in Germany and Austria (Sky Deutschland). News Corp announced on 15 June 2010 its offer to acquire the
remaining 60.9% of the shares in BSkyB which it does not aiready own. On 3 November 2010, it notified the proposed transaction to the Commission for regulatory
clearance.

News Corp and BSkyB are mainly active in different markets in the UK and Ireland and compete with each other only to a limited extent, in the wholesale supply of
basic pay-TV channels and in the supply of online and TV advertising space. The Commission found that the proposed transaction would only lead to a small increment
on BSkyB's existing share of the market for the supply of basic pay-TV channels in the UK and Ireland. The parties also have a small combined market share in the
market for online and TV advertising. Therefore, the transaction does not give rise to horizontal competition concerns,

Given that the merging companies are mainly active at different levels of the market, the Commission’s assessment focused on whether the proposed transaction could
lead to possible anticompetitive effects arising from vertically linked or neighbouring activities in the audiovisual sector, in newspaper publishing, or in advertising.

Audiovisual sector

The Commission investigated whether, as a resuit of the proposed transaction, News Corp would be able to prevent or significantly limit access by BSkyB's competitors
to premium movie content. The Commission found that News Corp lacks sufficient market power in the market for the licensing of broadcasting rights for premium
movies and that BSkyB's competitors would retain several alternative suppliers with equaily attractive content. While the market investigation revealed strong concerns
over BSkyB's exclusive deals for premijum movies with alt six Hollywood majors for the first pay-TV window, the transaction will do little to worsen this market situation
that exists already today - and is currently under investigation by the UK Competition Commission following a recent decision by UK regulator OFCOM.*

The Commission also Investigated whether the proposed transaction wouid lead to a risk of exciusion from BSkyB's pay-TV offering of competitors of News Corp in the
licensing of premium film content and TV programmes and in the wholesale supply of basic pay-TV channels. The Commission found that News Corp's premium movie
content and TV programmes and basic pay-TV channels constitute a minimal part of Sky's bouquet and that BSky8 would continue to have the incentive to acquire
content from News Corp's competitors to have the most attractive retail packages.

As the proposed transaction brings BSkyB into the same group as Sky Italia and Sky Deutschiand, the Commission investigated If the new company would enjoy
increased bargaining power vis-a-vis rights holders by purchasing premium content jointly for several territories, to the detriment of its pay-TV competitors. The
Commission found that it was unlikely that the merged company would be able to impose upon content rights holders a change from current licensing practices (along
national territories or language areas) towards simultaneous negotiations across several countries such as Germany, Austria, Italy, UK and Ireland.

Newspaper publishing sector

The Commission investigated whether the merged company would be able to foreclose competing newspaper publishers by offering mixed bundles of subscriptions to
Sky and News Corp's print, online or tablet-based newspapers. With respect to bundling with print subscriptions, the market investigation revealed that price is only
one, and not the main factor determining readers' choice of and loyalty to a newspaper, Furthermore, no such bundiing has been attempted before, Finally, tabloid
papers such as The Sun do not offer any subscriptions to its print editions and a jow subscription rate to newspapers of 6% of overatl UK circulation and of 25-33% for
quality titles indicates that the subscription model currently does not appeal to a majority of readers. With respect to bundling with online news, the vast majority of
newspapers’ online editions - apart from most News Corp titles - as well as other news sources are currently free of charge and there is no evidence that this wilt
dramatically change in the foreseeable future. For these reasons, the Commission excluded that competition concerns in the newspaper publishing sector would arise
from the transaction.

Advertising sector
The Commission investigated concerns that the merged entity could either refuse advertising by BSkyB's competitors in News Corp’s newspaper titles or charge a
competitive premium, thereby impeding their ability to attract subscribers or viewers.

http://europa.eu/rapid/pressReleasesAction.do?reference=IP/10/1767 17/05/2012
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The Commission's investigation revealed that there are sufficient alternative opportunities to advertise with other print media. It also found that, in any event, News
Corp's refusal would not have a significant impact on subscription rates in the pay-TV market.

The Commission also found that the merged entity was unlikely to be able to tie the purchase of advertisements in News Corp's print newspapers to the purchase of
advertisements on BSkyB's TV channels given that News Corp or BSkyB lack the required market power to engage in such tying.

UK media plurality review and Article 21 of the EVU Merger Regulation

The Commission has exclusive jurisdiction to assess the impact of the proposed transaction on competition in the various markets. However, Article 21 of the EU Merger
Regulation recognises that Member States may take appropriate measures, including prohibiting proposed transactions, to protect legitimate interests, such as the
plurality of the media.

The purpose and legal frameworks for competition assessments and media plurality assessments are very different. The competition rufes focus broadly on whether
consumers would be faced with higher prices or reduced Innovation as a result of a transaction. A media plurality assessment reflects the crucial role media plays In a
democracy, and looks at wider concerns about whether the number, range and variety of persons with control of media enterprises will be sufficient.

The UK Secretary of State for Business Innovation and Skills issued a European intervention notice on 4 November 2010.* This notice requires the relevant UK
authorities to investigate and report by 31 December 2010 on whether the proposed transaction is or may be expected to operate against the public interest in

sufficiency of plurality of persons with control of media enterpriseSﬁ

The Commission's findings concern solely the competition aspects of the proposed transaction. Today's clearance decision is therefore without prejudice to the UK's
ongoing media plurality review of the proposed transaction.

More information on the case is available at:
hitpi/fec.europa.eu/competition/eloiade/isel/case details.cfm?proc code=2 M 5932

1.

OFCOM - Premium pay TV movies. Market investigation reference to the Competition Commission, decision of 4 August 2010.
See
hitp:/www.bis.gov.uk/assets/biscore/business-law/docs/b/bskyb-intervention-notice-nov:2010.pdf .

Section 58 of the UK Enterprise Act 2002.

http://europa.eu/rapid/pressReleasesAction.do?reference=IP/10/1767 17/05/2012
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OFFICE OF FAIR TRADING

A

A report to the Secretary of State for Culture, Olympics, Media
and Sport in response to the European intervention notice
issued on 4 November 2010 in relation to the anticipated
acquisition by News Corporation of British Sky Broadcasting
Group plc

A report pursuant to Article 4(2)-(5) of the Enterprise Act 2002
(Protection of legitimate interests) Order 2003

30 December 2010
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BACKGROUND AND ADVICE

1. This report is made following the European intervention notice (the
Notice) given to the Office of Fair Trading (OFT) by the Secretary of
State on 4 November 2010 pursuant to section 67(2) of the
Enterprise Act 2002 (the Act).! This report has been prepared
pursuant to Article 4 (2)-(5) of the Enterprise Act 2002 (Protection
of legitimate interests) Order 20032 (the Order).

2. The Notice required the OFT to investigate and report to the
Secretary of State in accordance with Article 4 of the Order within
the period ending on 31 December 2010. Article 4 of the Order
requires the OFT to provide advice to the Secretary of State on the
considerations relevant to the making of a reference under section
33 of the Act which are also relevant to the Secretary of State's
decision as to whether to make a reference under Article 5 of the
Order. Specifically, the OFT is required to provide a decision as to
w hether it believes that it is, or may be, the case that arrangements
are in progress or in contemplation which, if carried into effect, will
result in the creation of a European relevant merger situation as
defined in section 68 of the Act.

3. The Notice also required the Office of Communications (Ofcom) to
investigate and report in accordance with Article 4A of the Order,
within the same period on the sufficiency of plurality of persons with
control of media enterprises.

4 This report sets out the reasons why the OFT believes that the
Secretary of State has jurisdiction and is able to exercise the power
to make a reference to the Competition Commission (the CC) under
Article 5(3) of the Order to address any media plurality concerns
arising from the merger provided that the Secretary of State believes
that the conditions set out in Article 5(3) of the Order are satisfied.

THE PARTIES

5. News Corporation (News Corp) is a global media company active in:
(1) filmed entertainment; (2) television; (3) cable netw ork
programming; (4) direct broadcast satellite television; (5) integrated
marketing services; (6) newspapers and information services; (7)
book publishing; and (8) other activities such as digital media

" Although the Notice was originally given on behalf of the Secretary of State for
Business, Innovation and Skills, following the transfer of all responsibility for competition
issues relating to media, broadcasting, digital and telecoms sectors to the Secretary of
State for Culture, Olympics, Media and Sport on 21 December 2010, this report is
submitted to him.

28.1. 2003/1592.
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properties and outdoor display advertising. In the UK, it owns several
daily and weekly new spapers (those are The Sun, The News of the
World and The Times) and 39.14 per cent of British Sky
Broadcasting Group plc (BSkyB).

6. The target is BSkyB. The acquisition will be effected through an offer
to acquire the entire issued and to be issued share capital of BSkyB
not already owned by News Corp. BSkyB's activities in the UK
include: (1) the creation and retail and wholesale distribution of
‘linear’ TV channels; (2) the retail distribution of BSkyB’s and third
parties’ ‘audiovisual’ content; (3) the provision of retail telephony
and broadband services; (4) the provision of conditional access,
access control and electronic program guide services to broadcasters
and interactive service providers; (5) the sale of advertising and
sponsorship on BSkyB and third parties’ channels and websites; (6)
interactive services on BSkyB's platform; and (7) the provision of
fixed-odds betting services.

THE TRANSACTION

7. News Corp intends to acquire BSkyB through an offer for the entire
issued and to be issued share capital of BSkyB not already ow ned by
News Corp.
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JURISDICTION
Introduction

8. This transaction falls for consideration under the EC Merger
Regulation.® As a result, the European Commission has sole
jurisdiction to investigate the competition aspects of this
transaction.* However, Member States may take appropriate
measures to protect legitimate interests other than those taken into
consideration by the Merger Regulation and compatible with the
general principles and other provisions of Community law.® The
second paragraph of Article 21(4) Merger Regulation states that
plurality of the media shall be regarded as a legitimate interest.

9. Under section 58 of the Act, the need, in relation to every different
audience in the United Kingdom or in a particular area or locality of
the United Kingdom, for there to be a sufficient plurality of persons
with control of the media enterprises serving that audience is
specified as a public interest consideration. The Secretary of State is
therefore entitled to intervene in relation to a European relevant
merger situation where he believes that it is or may be the case that
one or more than one public interest consideration is relevant to a
consideration of the relevant merger situation concerned.

10. Under section 68 of the Act, a European relevant merger situation
means a relevant merger situation: (a) which will be created if
arrangements w hich are in progress or in contemplation are carried
into effect; (b) by virtue of which a concentration with a Community
dimension (within the meaning of the Merger Regulation), or a part
of such a concentration, will arise; and (c) in relation to which a
reference was prevented from being made under section 33 (whether
or not there would otherwise have been a duty to make such a
reference) by virtue of Community law or anything done under or in
accordance with it.

11. The OFT sets out below why it believes that arrangements are in
progress or in contemplation which, if carried into effect, will result
in the creation of a European relevant merger situation.

® Council Regulation (EC) No 139/2004 on the control of concentrations between
undertakings (the Merger Regulation).

4 Article 21(3) Merger Regulation.

® Article 21(4) Merger Regulation.
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The transaction would create a relevant merger situation under the Act

12. A merger must meet all three of the following criteria to constitute a
relevant merger situation for the purposes of the Act:®

. two or more enterprises must cease to be distinct, or there
must be arrangements in progress or in contemplation which,
if carried into effect, will lead to enterprises ceasing to be
distinct; and

. either the value of UK turnover of the enterprise which is
being acquired exceeds £70 million or the enterprises which
cease to be distinct supply or acquire goods or services of any
description and after the merger together supply or acquire at
least 25 per cent of all those particular goods or services
supplied in the UK or in a substantial part of it; and

J either the merger must not yet have taken place; or (subject to
certain exceptions) the merger must have taken place not
more than four months before the reference is made.

13. Taking each of these criterion in turn.

Enterprises ceasing to be distinct

14. Based on the information submitted by News Corp, arrangements are
in progress or in contemplation w hich, if carried into effect, will
result in the creation of a relevant merger situation. These
arrangements are the steps News Corp is taking to acquire BSkyB
and which, if successful, will bring two or more enterprises (being
each of News Corp and BSkyB) under common control.

15. At present, News Corp already owns 39.14 per cent of BSkyB and
may therefore already exercise some degree of control” over BSkyB
for the purposes of the Act. However, section 26(4) of the Act
provides that a person or group of persons may be treated as
bringing an enterprise under his or their control if being already able
to control or materially to influence the policy of the person carrying
on the enterprise, that person or group of persons acquires a
controlling interest in the enterprise or, in the case of an enterprise
carried on by a body corporate, acquires a controlling interest in that
body corporate.

® See Merger Assessment Guidelines (OFT1254), paragraph 3.1.3.

" That is, the ability to control or materially to influence the policy of BSkyB, but without
having a controlling interest in BSkyB. See paragraph 3.2.5 of the Merger Assessment
Guidelines (OFT1254).
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16. The transaction would result in News Corp acquiring a controlling
interest in BSkyB.®? Regardless of whether News Corp was able
previously to control or materially to influence the policy of BSkyB,
section 26(4) means that the transaction would result in a change in
the level of control so as to enable BSkyB to be treated as being
brought under News Corp’s control for the purposes of the Act.

Turnover threshold

17. The turnover test under the Act is met because the UK turnover of
BSkyB is greater than £70 million.

Four-month time limit

18. The third criterion is, at present, met because News Corp has not
completed the acquisition of the remaining shares of BSkyB.
However, following the approval of the proposed acquisition by the
European Commission (see paragraph 20 below), News Corp is
permitted to acquire a controlling interest in BSkyB. As such, if at
any stage, News Corp were to acquire shares in BSkyB above 50 per
cent of its issued share capital, then the power to make a reference
under the Act would last for four months from the date of such an
acquisition.

19. As aresult of the above, arrangements are in progress or in
contemplation which if carried into effect would result in the creation
of a relevant merger situation.

Transaction with Community dimension

20. The European Commission concluded on 21 December 2010 that the
transaction constitutes a concentration with Community dimension,
but that it would not significantly impede effective competition in the
European Economic Area (EEA) or any substantial part of it.°

21. As aresult of this transaction, arrangements are in progress by
virtue of which a concentration with a Community dimension (within
the meaning of the Merger Regulation) will arise.

22. In relation to those arrangements, a reference would be prevented
from being made since the European Commission has asserted its

8 A 'controlling interest’ generally means a shareholding of more than 50 per cent
of the voting rights in a company. See paragraph 3.2.14 of the Merger Assessment
Guidelines (OFT1254).

® Case No. COMP/M.5932. Decision not yet published. See IP/10/1767.
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exclusive jurisdiction based on Article 21(3) of the Merger
Regulation.™

Conclusion on jurisdiction

23. As aresult of the reasons above, the OFT believes that there are
arrangements in progress or in contemplation which, if carried into
effect, will create a European relevant merger situation within the
meaning of section 68(2) of the Act.

SUMMARY OF THIRD PARTY REPRESENTATIONS

24. Under Article 4 of the Order, the OFT's report may contain a
summary of any representations about the case which have been
received by the OFT and which relate to media plurality and which is
or may be relevant to the Secretary of State's decision as to whether
to make a reference under Article 5. The OFT may also include
advice and recommendations w hich relate to media plurality and
which is or may be relevant to the Secretary of State's decision as
to whether to make a reference under Article 5.

25. Following receipt of the Notice, the OFT has consulted and invited
comments on jurisdictional matters only, since the Secretary of State
has requested Ofcom to report on the issues relating to media
plurality.’" In response to the OFT's consultation, two third parties
made representations.

26. These representations were not directly relevant for this report since
they addressed competition issues. These representations were
provided to the European Commission for consideration in its
assessment. '

27. No representations were received that the Secretary of State does
not have jurisdiction to intervene in this case.

CONCLUSION

28. The OFT advises the Secretary of State that arrangements are in
progress or in contemplation which, if carried into effect, will result
in the creation of a European relevant merger situation for the
purposes of section 68(2) of the Act. Therefore, the OFT believes

® As stated above. See paragraph 20 above.

"1 See further section 44A of the Act and 4A of the Order.

2 The representations received also urged the OFT to request that the European
Commission refer the case to the UK for a competition assessment pursuant to Article 9
Merger Regulation. In the context of these submissions, representations on why this
transaction gives rise to a relevant merger situation were made. These are substantially
aligned with the OFT’s views as stated above (see paragraphs 12-19).
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that the Secretary of State has jurisdiction to make a reference to
the CC under Article 5(3) of the Order to address any media plurality
concerns if the Secretary of State believes that the conditions set
out in Article 5(3) of the Order are satisfied.

Sheldon Mills
Director, Mergers
Office of Fair Trading
30 December 2010
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Section 1

Summary

introduction

1.1 On 3 November 2010 News Corporation (*“News Corp”) notified the European
Commission of its intention to acquire the shares in British Sky Broadcasting Group
pic (“Sky”) it does not already own (throughout the report we refer to this as the
“proposed acquisition” or “the transaction”). This would increase its holding from
approximately 39.1% to 100%.

1.2 On 4 November the Secretary of State for Business, Innovation and Skills issued a
European intervention notice in relation to the proposed acquisition. The notice
specified the public interest consideration in section 58 of the Enterprise Act 2002
(‘the Act’) concerned with the sufficiency of plurality of persons with control of media
enterprises. This is:

‘the need, in relation to every different audience in the United Kingdom orin a
particular area or locality of the United Kingdom, for there to be a sufficient plurality of

persons with control of the media enterprises serving that audience”.’

1.3 He asked Ofcom to investigate and to report to him by 31 December 2010 providing
advice and recommendations on the specified public interest consideration, which
may be relevant to the Secretary of State’s decision on whether to refer the case to
the Competition Commission.

1.4 It is not Ofcom’s role to advise on whether concerns are conclusively established but
rather to advise on whether there may be concerns such that a fuller second stage
investigation is warranted. In our advisory role undertaking a first stage assessment
within 40 working days, the threshold to be reached for Ofcom to advise the
Secretary of State that the proposed acquisition may warrant fuller consideration by
the Competition Commission is fairly low. Ofcom needs to hold a reasonable belief,
on the basis of the evidence available, that the proposed acquisition may operate or
be expected to operate against the public interest.

1.5 In fulfilling this role, we have had particular regard to the significance attached by
Parliament to media plurality to the functioning of a healthy and informed democracy.
The relevant Government minister said in 2003 that “/media] plurality is important for
a healthy and informed democratic society. The underlying principle is that it would
be dangerous for any person to control too much of the media because of his or her

ability to influence opinions and set the political agenda”.’

1.6 We have undertaken our own analysis and new primary research and taken into
account submissions received from a range of stakeholders including:

e 20 commercial and professional organisations (including News Corp and Sky);

e 8 academics and industry observers;

' There has only been one previous instance of an intervention notice being issued in relation to this
Eublic interest consideration involving Sky's proposed acquisition of 17.5% of ITV (“Sky/ITV")

Office of Fair Trading & Ors v IBA Health Ltd [20041 EWCA Civ 142 (19 February 2004)
% Lord Mclintosh of Haringey (Parliamentary Under Secretary, DCMS) 2 July 2003, Hansard

MOD300010447



For Distribution to CPs

Report on public interest test

* 96 direct submissions from individuals; and
e 58,600 individuals via two online campaign groups.

1.7 We have taken account of the relevant DTi Guidance®, the Competition
Commission’s report on the Sky/ITV case®, and the Court of Appeal’s judgment in the
Sky/ITV case®. We have also considered other relevant regulatory provisions, in
particular, the impartiality requirements under Ofcom’s Broadcasting Code.

1.8 It is important to note that whilst a number of parties have suggested to us that the
proposed transaction may also raise competition concerns, we are concerned only
with the specific public interest consideration referred to us by the Secretary of State
in his intervention notice. The effect of the transaction on competition was the subject
of a separate investigation by the European Commission that resuited in the
proposed acquisition being approved under the EU Merger Regulation’.

1.9 In light of the potential issues raised by representations made to us, we have looked
at the public interest consideration in two ways:

¢ the ‘static’ effects of the proposed acquisition — on plurality immediately after the
transaction in terms of range and number of persons controlling media
enterprises including their ability to influence opinions; and

o the ‘dynamic’ effects of the proposed acquisition — issues that may arise over
time, within a forward view of how plurality may develop.

1.10 In considering plurality and the need for there to be sufficient plurality, we have
considered the range and number of persons having control of media enterprises in
the context of their ability to influence opinions and control the agenda®,

1.11 In doing so we have had regard to the Government statement during the debate of
the plurality provisions (see paragraph 1.5 above) and the Secretary of State’s
guidance on the media public interest merger provisions, which states that the public
interest consideration 7s concerned primarily with ensuring that control of media
enterprises is not overly concentrated in the hands of a limited number of persons. It
would be a concern for any one person to control too much of the media because of
their ability to influence opinions and control the agenda. This broadcasting and
cross-media public interest consideration, therefore, is intended to prevent
unacceptable levels of media and cross-media dominance and ensure a minimum
level of plurality®.

1.12 Ofcom has a wide discretion in relation to the assessment of sufficient plurality. -
Following the Court of Appeal decision in Sky/ITV, what is required is "a qualitative
assessment of the position resulting, or likely to result”, from the proposed

* DTI Guidance: the Enterprise Act 2002: Public Interest Intervention in Media Relevant merger
sutuatlons May 2004

® Competition Commission Report on the Acquisition by BSkyB plc of 17.9% of the shares in ITV Plc
sent to Secretary of State (BERR) 14 December 2007,(*“Competition Commission”)

® British Sky Broadcasting Group plc v The Competition Commission and The Secretary of State for
Busmess Enterprise and Regulatory Reform [2010] EWCA Civ 2 ("Court of Appeal”)

http Ileuropa.eu/rapid/pressReleasesAction.do?reference=IP/10/1767&format=HTML&aged=0&langu
age—EN&guuLanguage en

¥ Competition Commission report, paragraph 5.7 and Court of Appeal paragraph 90 on range and
number.
® DTI Guidance, paragraph 7.7
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» No sub-group audiences - there are some variations in news consumption among
age and socio-economic groups, but we have no substantive evidence
suggesting there are specific concerns for sub-group audiences. We do not
believe that any particular sub-groups would be more significantly affected than
the population as a whole as a result of this proposed acquisition.

Plurality of persons with control of media enterprises

1.16 Ofcom’s consideration of plurality takes into account the fact that News Corp already
owns approximately 39.1% of Sky. However, the proposed acquisition would give it a
100% ownership of shares in Sky so that Sky would become a wholly owned
subsidiary of News Corp. Currently, News Corp’s stake in Sky, while representing
material influence over Sky, does not enable News Corp to pass general and special
resolutions alone given the presence of other shareholders and independent
directors. ™

1.17  Full control would allow News Corp to take decisions involving Sky which are in the
exclusive commercial interests of News Corp. In light of the fact that the proposed
transaction would give News Corp total control of Sky, we consider it would result in
a reduction in the number of persons with control of media enterprises and that Sky
would cease to be a distinct media enterprise.

1.18 In addition, we also consider the number and range of views across different media
enterprises in the context of their ability to influence, and the range of views within
media enterprises.

1.19 This is the approach adopted by the Competition Commission in Sky/ITV where it
termed the former external plurality and the latter internal plurality, although in that
case the Competition Commission was considering a situation involving Sky's
acquisition of 17.9% shareholding in ITV as compared to 100% in this case."”

External plurality

1.20 Representations have been made to us that after the proposed transaction there
would be sufficient plurality by reference to the total number and range of media
enterprises available. However, as set out in paragraphs 1.10 and 1.11, we consider
that in assessing sufficient plurality we should look not simply at the number and
range of media enterprises, but also at their relative ability to influence and inform
public opinion.

1.21  We have looked at ability to influence and inform opinion by reference to a number of
factors since there is no single standard industry measure which can be used
consistently across-media platforms. These are:

» Audience share and reach within individual platforms'. Where possible, we
have used recognised industry measures for each media platform to assess the
current situation and the potential effect of the proposed transaction.

" In Sky/ITV, we assumed that News Corp’s 39% shareholding gave it a level of control over Sky for
the purposes of including newspapers in our assessment, but we did not have to consider in that
context the question of News Corp having full control of Sky,

1% Competition Commission report, paragraph 5.11

'® Audience share is the percentage of total consumption accounted for by a specific news provider.
Audience reach is the percentage of the total audience which is exposed to a specific news provider
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» Analysis of consumers’ consumption of news - based on minutes of use by a
typical consumer in a day.

» Primary research on consumers’ claimed use of different media. This new
market research provides us with the only available measure to compare the use
and reach of different news sources across different media, something which is of
particular importance in light of our identification of relevant audiences as cross-
media audiences’.

1.22 In considering the effect of the proposed acquisition on the relative positions of News
Corp and Sky within individual platforms, we have looked both at their audience
share and reach.

1.23 Comparison of either audience share or reach across platforms is not simple given
the different ways this information is collected. However, a comparison of reach is
helpful in understanding how many consumers may obtain news from News Corp or
Sky news content today. We have looked at this measure both on a wholesale and
retail basis'®. The reach of News Corp and Sky cannot be added together following
the proposed transaction as there will be an overlap among consumers who already
use both News Corp and Sky content'®.

Figure 1: Reach across platform (millions of people) at wholesale level
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Source: TV: October 2010, BARB, All Adults (16+), Radio: Q3 2010, RAJAR, All
Adults (16+), Press: Kantar Media/NRS, all adults (16+), Online: October 2010,
Nielsen / UKOM, all 2+. See footnote 84 for source details. Methodologies for data
collection differ by industry. Note, radio reach is for all radio listening, not radio news
listening as RAJAR does not provide genre breakdowns.

Y This cross-platform metric is a 'share of references’, derived by determining which media outlets,
titles or channels consumers refer to when asked about their news and current affairs providers
across media platforms. See footnotes 54 and 55 and Annex 1 for more details

'8 For retail, see Figure 16

'° For more details, see paragraphs 4.11 to 4.38

MOD300010450



For Distribution to CPs

Report on public interest test

1.24 Following representations made to us, we have also reviewed the effect of the
proposed acquisition in terms of minutes of use of news media across platforms.

1.25 This suggests that the proposed acquisition would see News Corp consolidate its
second place in terms of news consumption (rising from 14% to 24% including
wholesale news provision). This compares to the BBC, which has news consumption
of 44% of minutes and DMGT which is third with 9%. This approach provides a
useful overview of cross-media news usage from a consumers’ perspective. Whilst
this assessment is an improvement on a straightforward analysis of availability, it is
still limited: it does not take into account the varying ability of different media to
influence opinion. This is set out in 5.24 to 5.32.

1.26 The results of Ofcom’s new market research are summarised below. This research is
based on a measure which takes into account the differential ability of alternative
media and media organisations to influence opinion as it shows consumers’ views of
their main sources and all regular sources of news on a cross-media basis.

1.27 The data reproduced at Figure 2 relates to the wholesale provision of news, so it
‘ takes account for example of the provision of TV news by ITN to C4-and by Sky to

Five.

Figure 2 - Effect of the proposed acquisition on news provision to audiences and
ability to influence based on wholesale news provision
Percentage of regular news and current affairs consumers - 96% of GB population

Share of reference — all news sources Reach — all news sources
(%) (% of population)
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Source: Ofcom, cross-media audience research, 2010%°. Represents 96% of the GB
(excludes Northern Ireland) adult population aged 16+. See Annex 1 for details

1.28 This data suggests that providers of news and current affairs across-media platforms
can be divided into four broad groups based on their relative share of references by

consumers?':

e The BBC has the largest share, representing 37% of the total references.

2Share of all sources of news and current affairs used regularly (i.e. at least once a week) by adults

in GB, by wholesale news provider.
21 See paragraph 4.43 onwards for full details
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e |TN {providing news via ITV and Channel 4), News Corp and Sky news currently
constitute a second group of providers. Prior to the transaction each of these has
a share of references of around 10%. It is noteworthy that, since its launch, Sky
has built its presence in retail and wholesale news provision.

s A third group, made up mainly of the other physical and online newspaper
providers have shares ranging from 5% to 1% of references. These include
DMGT, Trinity Mirror Group and the Guardian Media Group.

¢ Finally, a large number and range of other providers represent a further 11%
share in total, but individually, they have a small share of references

1.29 A similar story is apparent for the reach of different news providers — the number of
individuals who use each news provider at least once a week.

1.30 In terms of reach, the BBC (in the form of TV, online or radio) is used by 81% of UK
adults at least once a week. This compares to 40% for ITN, 33% for Sky News and
32% for News Corp. The next largest provider in terms of reach is DMGT with 16%
of adults using it as a news provider at least once per week®.

1.31 The reason why the BBC, ITN and Sky feature so prominently in this data is because
of the continuing importance of TV news as a means of influencing opinion. This also
accounts for the relatively high share of reference attributed to Sky News despite its
relatively small share of the total television news audience. The reason for the
prominence of News Corp is its strong position in newspapers, which makes it the
only non-TV media enterprise with a similar level of influence to the major providers
of TV news.

1.32 The effect of the proposed acquisition is to bring together one of the three main
providers of TV news with the largest provider of newspapers. The effect on the
relevant share of references and reach is indicated by our market research. In
relation to the provision of wholesale news:

¢« The proposed transaction would result in Sky ceasing to be a distinct media
enterprise, reducing the number of Group 2 providers from three to two in both
share and reach terms. This is particularly marked in wholesale news provision.

« The proposed transaction would be a combination of the second and fourth
largest providers based on our research into share of all references for news
providers. For example, News Corp's potential ability to influence would increase
with the addition of Sky News, increasing its share of references from 12% to
22%. News Corp’s reach as a percentage of regular news consumers would
increase from 32% to 51%.

e This does not suggest News Corp moves from Group 2 to Group 1% in our charts:
it would not be of the same scale as the BBC in share or reach terms after the
proposed transaction. However, it would be larger in relative ability to influence
opinion than both ITN and the Group 3 providers at the wholesale level.

2 See Figure 22 and Figure 23 in section 4

X A typographical error contained in the version of this report sent to the Secretary of State on 31
December 2010 has been subsequently corrected here. The original text was: “This does not suggest
News Corp moves from Group 1 to Group 2 in our charts”.
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1.33 This analysis is based on all news sources measured in the survey (across TV,
newspapers, online and radio) and is based on wholesale news provision not retail.

1.34 However, a similar picture is displayed when considering all sources of retail news
provision, outlined below, and when considering the main source® of news at the
retail level (see Figure 28 and Figure 30 in Section 4). In both cases, the BBC
continues to be the largest provider, while the transaction increases News Corp's
potential ability to influence.

Figure 3 - effect of the proposed acquisition on news provision to audiences and
ability to influence based on retail news provision
Percentage of regular news and current affairs consumers - 96% of GB population
Share of reference — all news sources Reach - all news sources
(%) (% of population)
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Source: Ofcom, cross-media audience research, 2010%.

1.35 The BBC is the only Group 1 provider in our analysis, a consequence of its scale in
television, radio and online news. As with all media enterprises, the BBC may have
an institutional view which can shape its editorial decisions. However, the
governance of the BBC is different from other broadcasters in that it has a Royal
Charter that requires it to be “independent in all matters concerning the content of its
output...and in the management of its affairs.” Its strategic direction is set by the BBC
Trust, which is held publicly accountable for the performance of its role in meeting the
“public interest, particularly the interest of licence fee payers”. The Trust must also
maintain the independence of the executive, which oversees output. This is
fundamentally different from other media enterprises, including News Corp, which
typically have a controlling proprietor.

Internal plurality

1.36 For the reasons set out above, we consider that the proposed acquisition by News
Corp, giving it 100% ownership of Sky's shareholding, would reduce the number of
persons with control of media enterprises with Sky ceasing to be a distinct media
enterprise. Although News Corp would have full control of Sky we have nonetheless

? Share of all sources of news and current affairs used regularly (i.e. at least once a week for all
sources, except for weekly newspapers/magazines which are defined as at least once a month) by
adults in GB, by retail news provider.
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considered the actual extent of control that would be exercised and exercisable by
News Corp. This is in line with the approach taken by the Court of Appeal®.

1.37 We have received a number of submissions on how far internal plurality within the
merged group would help in ensuring a range of opinion, and in particular whether
Sky News could be seen to remain an independent voice to News Corp’s other news
outlets.

1.38 A number of the submissions received argue that there is a history of intervention in
relation to the News Corp owned newspapers, and that there is no reason why this
should not also occur in other media. News Corp submit that TV broadcasting has a
different culture from newspapers, and that for a combination of a number of reasons
such as editorial policy not being a matter for the board, audience expectations and
the nature of TV news (see further Section 5), the transaction would not jeopardise
the editorial independence of Sky News.

1.39 Inlight of the conflicting views that have been put to us on this issue and taking
account of the fact that in this case News Corp would acquire full control of Sky, we
do not consider that we can reach the view that internal plurality will ensure sufficient
plurality in the provision of news and current affairs as part of a first stage review.

1.40 News Corp’s submissions on internal plurality are made in the context of a regulatory
framework which it argues will safeguard against the over-representation of one point
of view. In particular News Corp have submitted that, in practice, the impartiality rules
help to ensure that the owner of a television station could not intervene to require
news items on their own television news service to receive lesser or greater
prominence for political reasons.

1.41 Ofcom'’s Broadcasting Code requires that “news in whatever form, must be reported
with due accuracy and presented with due impartiality”. The requirement for “due
impartiality” is not absolute and broadcasters’ have a degree of editorial discretion in
the selection of the news agenda. We recognise that the impartiality rules may
contribute as a safeguard against potential influence on the news agenda by media
owners, but they cannot themselves necessarily ensure against it.

1.42 In any event, there is a difference between the Broadcasting Code which provides
the regulator with the ability to intervene on a case by case basis to ensure
impartiality in terms of news presentation and the statutory need for there to be a
sufficient plurality of persons with control of media enterprises. The regulatory
framework, while relevant to the plurality of news and, hence, the statutory public
interest assessment, does not on its own ensure a sufficiency of plurality of news.
This was the position adopted by the Competition Commission in Sky/ITV.

Multi-sourcing and online news provision

1.43 In arguing that there would be sufficient plurality following the proposed transaction,
News Corp and Sky have made representations and provided evidence that multi-
sourcing (or the use by consumers of multiple sources of news) and the use of online
sources of news have both increased since the Communications Act was introduced
in 2003, which they consider to be significant.

1.44  Although a minority of consumers (18%2°) rely on a single media owner, the majority
of consumers draw on a range of sources for news and current affairs. Our research

%* Court of Appeal, paragraph 121
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estimates that the average news consumer uses 2.9 news providers in a typical
week. Data from submissions from News Corp puts this higher at 4 sources per
week, but includes local and regional sources as well. The loss of Sky as a distinct
media enterprise would not materijally change this average number of news providers
used by individual consumers.

1.45 However, although we believe multi-sourcing to be important, we do not believe we
can rely on it to ensure sufficient plurality. This is because the process of forming
public opinion does not just depend on individuals consuming news, and then each
forming their own opinion without reference to other consumers. Rather, individuals
consume news, debate and discuss it with others, and it is this process of both news
consumption and debate which helps form public opinion. In our view, what matters
more therefore are the number and range of news providers used by a/l consumers
and their relative significance, rather than the number and range used by each
individual.

1.46 We also recognise the increasing importance of online news provision today. Wider
availability and use of the internet, and the extension of media enterprises’ news
offerings online, allow consumers to access news more easily from a range of
different providers. Our audience research indicates that online usage appears to be
complementing the use of traditional media for consumers. This can increase the
availability of news sources, and result in consumers using a greater range of
sources than may have historically been the case.

1.47 However, traditional media providers account for 10 of the top 15 online providers of
news (eight newspaper groups plus the BBC and Sky), with the remainder
predominantly being news aggregators rather than alternative sources of news. This
suggests that today online news tends to extend the reach of established news
providers as opposed to favouring the use of new outlets that are not present on
traditional media. We recognise that this could change in the future, but the nature of
any such change is uncertain.

1.48 We have considered plurality and the need for there to be sufficient plurality by
looking at the number and range of persons with control of media enterprises in light
of their ability to influence opinion. We have done so in accordance with the purpose
of the public interest consideration. We have considered carefully all the
representations made and evidence available to us, including submissions made in
relation to the increase in multi-sourcing and online news provision. However, for the
reasons summarised above and set out in full in Section 5, our view within this first
stage review, is that we consider it reasonable to believe that the proposed
acquisition may be expected to operate against the public interest since there may
not be a sufficient plurality of persons with control of media enterprises providing
news and current affairs to UK-wide cross-media audiences.

Forward looking dynamic assessment

1.49 The longer term effects of the proposed transaction are inherently uncertain. Many of
them will depend on how the wider media market develops, which is inherently
difficult to predict given the extent of dynamic change within the sector. As a result,
the longer-term implications of the transaction are harder to quantify in comparison to
the static effects, and therefore more difficult to take into account.

% Ofcom cross media audience research, 2010
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1.50 These generally relate to the economic position of the merged entity by comparison
to the majority of other news providers in the market (outside of the BBC). Specific
concerns included:

e Development and launch of integrated news products for convergent devices and
media

e Cross promotion between News Corp news titles and channels.
¢ Bundling of news products with other media services.
¢ Winning new wholesale news contracts.

1.51 Few of these potential developments can be linked exclusively to the proposed
transaction. In considering the counter-factual, many of these developments may
come to pass regardless of the common ownership of News Corp and Sky. How far
such forward looking developments would affect plurality would depend on a range of
factors including the competitive responses of other players, how far new products
are replicable, or the adoption of new services by consumers.

1.52 Potential consumer benefits could arise as a result of the proposed transaction. For
example, News Corp and Sky have a track record of investing in news. News Corp
is an innovative, well resourced company that can and does explore risky business
models which may benefit both consumers and the wider industry if proven to work.
We believe this is of particular significance in the context of current uncertainties as
content providers seek to identify profitable business models online. However, it is
unclear whether these consumer benefits may or may not result in positive effects for
plurality.

1.53 We have received representations that suggest there could be public interest
concerns in a forward view. We also note that media markets and news provision is
changing dramatically, with the continued development, launch and adoption of new
products and services. The proposed acquisition may affect these market
developments given the strategic and financial assets of the combined entity.
Representations made to us suggest such effects may be either positive for
consumers or negative for plurality over time. If it was the case that, over time,
plurality suffered as result of this proposed acquisition, this would reinforce our
conclusions on the static analysis.

1.54 However, there is a high degree of uncertainty about these developments. We do not
rely upon this forward looking analysis for our advice to the Secretary of State, but
note that there are possible situations where both positive and negative effects from
the proposed acquisition could emerge.

1.55 Inthis context, it is important to note there is no mechanism to address potential
plurality concerns arising in the future on an ex post basis.

Our advice and recommendations
1.56 This report provides advice and recommendations to the Secretary of State on the
specified public interest consideration in section 58 of the Enterprise Act 2002

concerned with the sufficiency of plurality of persons with control of media
enterprises.
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Ofcom’s advice, based on the evidence and reasons set out in this report, is that it
reasonably believes that the proposed acquisition may be expected to operate
against the public interest since there may not be a sufficient plurality of persons with
control of media enterprises providing news and current affairs to UK-wide cross-
inedia audiences In reaching this view we do not rely on the dynamic effects
discussed in full in Section 6.

We believe there is, therefore, a need for a fuller second stage review of these issues
by the Competition Commission to assess the extent to which the concentration in
media ownership may act against the public interest, and we advise the Secretary of
State accordingly.

Concerns about wider market developments and sufficient plurality

1.59

1.60

1.61

1.62

1.64

The future market developments explored in this report suggest that the current
statutory framework may no longer be equipped to achieve Parliament'’s policy
objective of ensuring sufficient plurality of media ownership. These market
developments include the risk of market exit by current news providers, or a steady,
organic growth in audience shares and increase in the ability to influence by any one
provider.

These changes are, by their nature, evolutionary. However, a public interest
consideration can only be triggered by a specific corporate transaction. The current
statutory framework may therefore fail to deliver its public interest objectives if
plurality in the UK is significantly reduced by developments that do not arise from a
specific corporate transaction involving media enterprises.

While there is a clear statutory framework for remedying competition concerns which
may develop following a merger or from general market developments,” the same is
not true of concerns related to plurality. This means that if a transaction is found not
to operate against the public interest in relation to plurality, there is no subsequent
opportunity or mechanism to address or consider any plurality concerns that may
emerge in the future.

This suggests that a more fundamental review and possible reform of the current
statutory framework may be required. Any such review would be a matter for
Parliament.

Any new mechanism would need to provide a means for intervention if market
developments resulted in significant concerns about the sufficiency of plurality over
time. Atthe same time, it must be transparent and proportionate, ensure freedom to
innovate in response to market developments, to make risky investments and earn
suitable rewards and must avoid creating negative or perverse incentives.

We therefore also recommend that the Government consider undertaking a wider
review of the statutory framework to ensure sufficient plurality in the public interest.
Specifically, we believe there may be value in providing for intervention where
plurality concerns arise in the absence of any transaction involving media enterprises
and which are not safeguarded by the current media ownership rules.

7 These include the use of ex post powers under the Competition Act, as well as the possibility of a
market investigation reference under the Enterprise Act.
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Section 2

Introduction

The proposed acquisition and Ofcom’s role

21 On 3 November 2010 News Corporation notified the European Commission of its
intention to acquire the shares in British Sky Broadcasting Group plc it does not
already own (throughout the report we refer to this as the “proposed acquisition” or
“the transaction”). This would increase its holding from approximately 39.1% to
100%.

2.2 On 4 November the Secretary of State issued a European intervention notice in
relation to the proposed acquisition. The notice specified the public interest
consideration in section 58 of the Enterprise Act 2002 (‘the Act’) concerned with the
sufficiency of plurality of persons with control of media enterprises. This is:

‘the need, in relation to every different audience in the United Kingdom or in a
particular area or focality of the United Kingdom, for there to be a sufficient plurality of
persons with control of the media enterprises serving that audience”.

2.3 Consequently, Ofcom must report to the Secretary of State by 31 December 2010 on
' this public interest consideration. Our report must provide advice and
recommendations on the specified public interest consideration, which may be
relevant to the Secretary of State’s decision on whether to refer the case to the
Competition Commission.

74 it is not Ofcom’s role to advise on whether concerns are conclusively established but
rather to advise on whether they may be concerns such that a fuller second stage
investigation is warranted. In our advisory role undertaking a first stage assessment
within 40 working days, the threshold to be reached for Ofcom to advise the
Secretary of State that the proposed acquisition may warrant fuller consideration by
the Competition Commission is fairly low. Ofcom needs to hold a reasonable belief,
on the basis of the evidence available, that it may be the case that the proposed
acquisition may operate or be expected to operate against the public interest.

Our approach

2.5  After receiving the European Intervention notice, we published a guidance note on
our approach to the public interest test” and invited the parties and other
stakeholders to comment on the proposed acquisition in a number of areas,
including: content types; audiences; media platforms; control of media enterprises;
and future developments in the media landscape®. We received submissions from a
range of stakeholders, and have taken these into account in our advice.
Representations were received from :

e 20 commercial and professional organisations (including News Corp and Sky);

e 8 academics and noted industry observers;

2 Office of Fair Trading & Ors v IBA Health Lid [2004] EWCA Civ 142 (19 February 2004)

29 http://media.ofcom.org.uk/2010/11/04/quidance-note-for-public-interest-test/

%0 hitp://media.ofcom.org.uk/2010/1 1/05/invitation-to-comment-public-interest-test-proposed-
acguisition-of-bskyb-by-news-corporation/
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e 96 direct submissions from individuals; and
e 58,600 individuals via two online campaign groups.

In order to assess the public interest consideration defined by the Secretary of State,
we have adopted a similar approach to that of the Competition Commission in the
Sky/ITV case. We have therefore considered:

e The nature of the public interest test, including sufficient plurality, described
below

e the relevant audience(s), defined in Section 3;

e the current market situation, including News Corp and Sky's contribution to news
and current affairs and consumers’ behaviours, outlined in Section 4

o the static effects of the proposed transaction, considered in Section 5;

o aforward view (dynamic) of the effect of the proposed transaction, in Section 6;
and

We provide conclusions and recommendations in Section 7.

Sufficient plurality of persons with control of media enterprises

2.8

2.10

As explained in the Secretary of State’s guidance on the media public interest merger
provisions, the public interest consideration outlined in 2.2 above ‘s concerned
primarily with ensuring that control of media enterprises is not overly concentrated in
the hands of a limited number of persons. It would be a concern for any one person
to control too much of the media because of their ability to influence opinions and
control the agenda. This broadcasting and cross-media public interest consideration,
ftherefore, is intended to prevent unacceptable levels of media and cross-media

dominance and ensure a minimum level of plurality™'.

Ofcom has a wide discretion in relation to our assessment of sufficient plurality. What
is required is “a qualitative assessment of the position resulting, or likely to result”,
from the proposed acquisition®2. This is inevitably a matter of judgment, which we
exercise with regard to the considerable importance Parliament has attached to the
preservation of plurality of controllers of media enterprises®. The relevant
Government minister said in 2003 “[media] plurality is important for a healthy and
informed democratic society. The underlying principle is that it would be dangerous
for any person to control too much of the media because of his or her ability to

influence opinions and set the political agenda”™.

News Corp argued that plurality has increased since Parliament last legislated in
relation to it, the inference being that it must now be more than sufficient such that
the proposed transaction (even if it reduces plurality) cannot be said to operate

% DTI Guidance: the Enterprise Act 2002: Public Interest Intervention in Media Relevant merger
situations, May 2004, paragraph 7.7

% Court of Appeal British Sky Broadcasting Group plc v The Competition Commission and The
Secretary of State for Business Enterprise and Regulatory Reform [2010} EWCA Civ 2 ( “Court of
Appeal'), at paragraph 87,

*® |bid at paragraph 104.

% Lord MclIntosh of Haringey (Parliamentary Under Secretary, DCMS) 2 July 2003, Hansard
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against the public interest. On the other hand, many respondents argued that
plurality is already insufficient and that the proposed transaction would exacerbate
the problem®.

2.11  When examining the effects of the proposed acquisition on the sufficiency of plurality
of persons in control of the media, we adopt the same approach taken by the CC in
the Sky/ITV case:

“Whilst recognising that it would not be sufficient for plurality purposes to rely on a
single provider (for example, the BBC), we do not consider it necessary to take a view
on precisely how many owners would constitute a ‘sufficient’ level of plurality of
persons. Rather, we have looked qualitatively at sufficiency. We have considered
sufficiency by reference to the current levels of plurality, having regard to any change
in plurality that arises as a result of the acquisition.”°

2.12  We therefore commence our analysis by reference to the current levels of plurality.
We consider how the proposed transaction may affect the level of plurality in the
market today, and whether this may raise risks for the public interest in terms of a

potential reduction in media plurality such that a fuller second stage investigation is
warranted.

2.13 In undertaking our assessment, we consider a number of broad points that underpin
our advice and recommendations. These include:

e defining the relevant audiences for the proposed acquisition;

e media enterprises;

e control of media enterprises and assessing the effects of any change on plurality;
e assessing external and internal plurality;

o ' the timeframe for forward-looking analysis; and

e plurality and other regulatory measures.

Defining the relevant audiences for the proposed acquisition

2.14 Inrelation to the audiences served by the merging parties, (which includes
readers®), the Act gives us a wide discretion to consider them all together,
separately, parts of them or in groups, as we consider appropriate®®.

2.15 Inthis case we consider that relevant audiences should be defined according to:
e Content types: Parliament did not define specific content genres as being

important to plurality. We need to consider which content types are most relevant
to the proposed acquisition and plurality.

% See e.g. responses from 38 Degrees, Campaign for Press & Broadcasting Freedom paragraphs 4.1
to 4.3 and 5.1, NUJ pages 3 and 4, Robert Beveridge page 2 and Prof Steven Barnett page 6.

% Competition Commission Report on the Acquisition by BSkyB plc of 17.9% of the shares in ITV Pic
sent to Secretary of State (BERR) 14 December 2007, (“Competition Commission”), paragraph 5.15.
%" Section 58A(8) of the Act. .

% Section 58A(6) and (7) of the Act
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e Geographical location: the audience affected by the proposed acquisition may be
UK-wide or confined to particular geographical areas. This depends primarily on
the geographical scope of the activities of the media enterprises involved in the
transaction.

e Media platforms: audiences should also be defined according to the media used
to access relevant content types provided by the merging parties.

e Sub-groups: in defining audiences we have also had regard as to whether
particular sub-groups (for example according to age, socio-economic groups,
ethnicity or other criteria) may be more affected than others by the proposed
transaction.

Section 3 of this report discusses our audience definition.

Media enterprises

2.17

2.18

2.19

2.20

For the purposes of this assessment a “media enterprise” consists in or involves
broadcasting or the supply of newspapers®. Broadcasting means, very broadly, the
provision of radio and television services*°. A “newspaper” is a daily, Sunday or local
newspaper circulating wholly or mainly in the UK or part of the UK*'. However, media
enterprises typically publish content online, reflecting the public’'s growing access to
and popularity of the internet. When we are considering the “sufficiency” of plurality of
media enterprises, we have had regard to the content they, and others, publish
online.

In many of the representations we received, stakeholders have commented on the
role of the internet, including online news providers who are not also UK TV news
broadcasters or newspaper groups. In terms of the Enterprise Act, these are not
defined as media enterprises. However, we consider the internet and wider online
news provision to be relevant in any consideration of the sufficiency of plurality in the
provision of news and current affairs and we have taken it into account.

Some representations submitted that wholesale news provision also falls outside the
scope of the public interest consideration. As noted by the Competition Commission,
in providing wholesale news to channels and publishers, both wholesaler and
channel operator share some degree of editorial influence.

“Within the strategic framework provided by the channel operator, the news provider
(e.g. ITN, Sky News) is responsible for day-to-day editorial control, such as selecting
the stories to be presented on a given bulletin and the way in which they are to be
presented..the channel operator remains ultimately accountable (including to the

regulator) for the news that js presented on its channels”

Sky's provision of news (‘Sky News’) to other media enterprises may not, of itself,
bring Sky within the definition of “media enterprise” for the purpose of the statutory
test. However, it is relevant to the question of the contribution made by those other
media enterprises to plurality and therefore to the degree of any concerns arising
from the proposed transaction. In any event, Sky is a “media enterprise” and it

%% Sections 58A(1) and 58A(2) of the Act.

“ Services for which a Broadcasting Act licence is required, see section 44(9) of the Act.
“! Section 44(10) of the Act.

“ Competition Commission, 2007, par 5.55 (c) and (d).
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indirectly serves a variety of audiences besides its retail audiences, through
wholesale news provision.

2.21  Typically, while national news outlets may source news from upstream providers like
news wires, the national news outlet generally retains editorial control and plays a
significant role in shaping the position and tone of their output. This is qualitatively
different from wholesale news provision by ITN and Sky News to TV and radio
retailers, the scope of the latter to make day-to-day editorial decisions on the content
is far smaller.

2.22 Inthe analysis which follows, we present data on the proposed transaction both with
wholesale content provision included, and with it excluded. In considering wholesale
content provision, we have only included those wholesalers who typically provide a
refined product in relation to which there is little scope for editorial adjustment by the
retailer. This means we have included ITN and Sky News, but excluded, for example,
the news wires.

Contro! of media enterprises and assessing the effects of any change on plurality

2.23 Ofcom’s consideration of plurality takes into account the fact that News Corp already
holds approximately 39.1% of Sky, noting the proposed acquisition would move it to
having full control. In Sky/ITV, the Court of Appeal determined how we should
approach a situation like this within the framework of the Enterprise Act 2002 (the
“Act”).

2.24  Our starting point is that the proposed acquisition reduces the number of persons
having control of media enterprises*®. Full control will allow News Corp to do a
number of things it cannot do at present, for example, to take decisions which are in
the exclusive commercial interests of News Corp.

2.25 However, the Court of Appeal has made it clear that in order to assess plurality and
sufficiency of plurality, it is right to look not just at the number of persons having
control, but also at the range* of persons having control, before and after the
transaction. We must also “take into account the actual level of control exercised and
exercisable over a relevant enterprise by another’ and make an assessment which is
qualitative not quantitative®.

2.26 In this report we have categorised these considerations under number and range,
and included an assessment of the sources of news and current affairs available to
consumers.

2.27  in addition, we believe a consideration of the relative ‘ability to influence’ of media
enterprises, particularly evidenced by audience share, reach and trust, is important to
any assessment of the effect of the proposed acquisition on plurality, This is
because, as the DTl guidance outlines, what constitutes a sufficient number of
owners controlling media enterprises in a given case may be affected by the relative
audience shares that these enterprises hold*®. Should a transaction increase
significantly the ability of one media enterprise to influence relative to others, this
would suggest a greater concentration affecting sufficiency of plurality.

“ Section 58A(4) of the Act, see also Court of Appeal at paragraph 121.

**In our report, we use range to cover the concepts of ‘range and variety’ — see Court of Appeal
paragraph 90

* Sky/ITV, at paragraph 121.

“® DTI Guidance: the Enterprise Act 2002: Public Interest Intervention in Media Relevant merger

situations, May 2004, paragraph 7.10
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Assessing external and internal plurality

2.28 In carrying out this assessment, we adopt the same approach as the Competition
Commission did in Sky/ITV. We look at the range of opinions and views across the
various groups of media enterprises (external plurality), and at the range of opinions
and views within a group of media enterprises (internal plurality).

The timeframe for forward-looking analysis

2.29 We noted that representations made by interested parties were concerned with both
effects arising directly by virtue of the transaction taking place, but also with effects of
the acquisition considered in a wider context of market evolution. In our analysis we
have sought to make a distinction between these.

2.30 Section 4 of this report discusses what we refer to as a static analysis of the effects
of the proposed acquisition. This focuses on short-term effects on plurality that would
arise directly from the transaction.

2.31  Section 5 illustrates our dynamic analysis. This considers the possible effects on

plurality in a forward-look view of the market, considering possible changes to
plurality affected by the transaction over a period of time.

Plurality and other regulatory measures

2.32 The public interest consideration is one of a number of regulatory mechanisms which
can have a bearing on plurality.

2.33 Parliament has previously put in place media ownership rules for television, radio and
newspapers. Ofcom has a statutory duty*’ to undertake a review of these rules every
three years. Although the purposes of the media ownership rules are similar to those
of the public interest consideration, the scope of the media ownership rules is
narrower, focusing in particular on ownership of Channel 3 licences alongside other
media outlets.

2.34 Ofcom's Broadcasting Code contains impartiality provisions, requiring that news is
reported with due accuracy and presented with due impartiality*”®. For example, views
and facts must not be misrepresented. Views must also be presented with due
weight over appropriate timeframes. We consider linkages between these regulations
and the effect of the proposed acquisition on plurality in Section 5 of this report.

2.35 Plurality is distinct from competition considerations and therefore competition policy.
Parliament has acknowledged the role that competition law plays in protecting
consumer interests where concentrations of market power are concerned but such a
framework alone would not guarantee plurality*.

2.36 A parallel but distinct review of any competition issues resulting from the proposed
acquisition is being conducted by the European Commission®.

*" The Public Bodies Bill proposes to amend the Communications Act 2003 to remove this duty.

*® Section 5 of Ofcom’s Broadcasting Code, which broadcasters are required to comply with under the
terms of their licences (http://stakeholders.ofcom.org.uk/broadcasting/broadcast-codes/broadcast-
code/impartiality/)

“9 See for instance Hansard HL Debate, 2 July 2003, ¢ 913, and Hansard HL Debate, 5 June 2003, ¢
1435

* http://europa.eu/rapid/pressReleasesAction.do ?reference=IP/10/1767&type=HTML
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Section 3

Audience definition

3.1 In considering what audiences are relevant for this test we have focused on UK-wide
audiences for cross-media news and current affairs including TV, radio, newspapers
and the internet. The paragraphs below set out our thinking in relation to the
constituent elements of this audience definition, as set out in section 2:

* Content types
« Geographical location
s Media platforms
+« Subgroups
. Content types: news and current affairs

3.2 Representations from merging parties and third parties focused on the provision of
news content. This is consistent with the approach we took in the Sky/ITV case in
2007, where we concluded that Parliament’s focus on how media enterprises
influence opinion and set the political agenda suggested that news was the most
important content type. Within news we include international, national and regional
news stories.

3.3 Other categories of content can also be relevant to the public interest consideration.
In broadcasting, the term ‘current affairs’ relates to programmes providing in-depth
discussions of current events of particular political, economic or social importance.
These programmes play an important role in providing consumers with information
and analysis about society, and therefore in the formation of public opinion. Previous
Ofcom research highlights that 45% of consumers chose current affairs as one of
their top 5 priorities for the main 5 TV channels in terms of social importance. This
placed it in second place behind news (74% of respondents chose news as one of
their top 5 social priorities).

5y
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Figure 4 - Mapping social and personal importance for content genres on main TV
channels
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3.4

3.5

3.6

[
g

In the Sky / ITV case, the Competition Commission focused its analysis on national
news, but it also acknowledged that genres such as current affairs were connected
with the formation of public opinion.

Newspapers are not solely devoted to the reporting of news, but also provide content
based on in-depth discussions and opinionated commentary. Representations made
to us have highlighted the importance of these features in informing and influencing
opinions and therefore contributing to democracy®’.

in TV and radio broadcasting current affairs programming provides content that is to
some extent comparable to the features of newspapers discussed above. In the
context of our cross-media analysis for this case, we believe that current affairs
broadcasts are relevant to our assessment.

Our content type definition therefore uses the terms ‘news and current affairs’ to refer
to programmes and articles provided across all the relevant media platforms that
inform the public and contribute to democracy through the reporting, discussion and
commentary of current events. As a result, we have only considered the Sky News
channel in this analysis, as opposed to other factual channels carried on the Sky
platform that could have some current affairs related content (for example National
Geographic or the History channel). We have also excluded sports news
programming.

Geography: UK wide audiences

3.8

The two parties’ main focus for news and current affairs within the UK is the provision
of news and current affairs to a UK wide audience, with little provision of news at the

%' Sky submission, Slaughter & May, NUJ, Enders
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regional or local level. We therefore believe that the relevant geographic audience for
the public interest consideration is UK-wide.

3.9 On TV, we have considered all national TV news and current affairs providers. On
radio, we have considered station groups that have national or near-national
~ coverage. This includes all national analogue licensees, but also groups like Bauer
Media that, through a network of local stations, achieve near-national coverage and a
substantial audience share. In addition, we note that many of the local stations
provide news at a local level that is sourced from a single, UK-wide provider (IRN).

3.10 We note that, within newspaper and online platforms, there is a mix of UK-wide and
regional titles and news provision. Amongst online services, international titles also
feature as a prominent source of news for consumers. Both regionai and international
titles and channels can make a contribution to public opinion and therefore the
democratic process. However, UK-wide news and current affairs providers can be
expected to have a wider reach and greater relevance to UK democracy given a UK
specific agenda.

3.11  We have excluded from our analysis regional newspaper groups because they do not
provide news to a UK-wide audience, and will have lower circulations and
readerships for individual titles compared to national newspaper groups. Some
regional titles, notably within newspapers, may have a reach large enough to
influence nation-wide opinion. These include publications like the Evening Standard
in London and regional variations of Metro. Both are free papers, and one an evening
paper. Our investigation has not afforded us the time to examine in detail how far
such publications may contribute to plurality nation-wide. We have therefore
excluded them from our audience definition. If there is a subsequent reference to the
Competition Commission, this may be an area for further analysis.

3.12  We also note that press titles that are only available in the devolved nations
(Scotland, Wales and Northern Ireland) will influence public opinion in those nations,
and hence contribute to the democratic process. However, we have received no
submissions and found no evidence that suggests audiences in the nations would be
more significantly affected by the proposed acquisition than the UK-wide audience.

3.13 These factors combined suggest that there is no need to define a sub-national
audience for the purposes of our assessment of the public interest consideration.

Media platforms: cross-media

3.14 Prior to the transaction News Corp provides news and current affairs in newspapers
and online, whilst Sky provides news and current affairs directly on TV and online,
and indirectly over radio as a result of wholesale news provision to commercial radio
through a contract with IRN. The only areas of overlap are therefore in relation to
online audiences.

3.15 Post-acquisition, the two parties combined would provide news and current affairs
directly on TV, in newspapers and online; and indirectly over radio. With the
exception of online, neither News Corp nor Sky is both present on a single platform.

%2 Our market research included regional and local news providers within the questions asked as it
was scoped before a final decision was taken on the audience definition, Local and regional
providers referred to by consumers are therefore included in results under ‘other’. This has the effect
of diluting the share of references for the nation-wide news providers. For the reach of news
providers, it has no effect.
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3.16  We have not considered the effect of the transaction on the plurality available to
audiences for online news only as these are not defined as media enterprises in the
Enterprise Act. We have included online within cross-media audiences for the
reasons outlined in paragraph 2.18.

3.17 We therefore consider that relevant audiences should be considered cross-media,
including TV, newspapers, radio and online.

No audience subgroups

3.18 We have analysed consumer markets at the UK-wide level by age, socio-economic
group and by the news title that consumers claim to be their ‘main’ source of news.
As we illustrate below in 4.56 to 4.58, we note that there are some variations in news
consumption among age and socio-economic groups, especially in relation to the use
of news sources on the internet, but we do not think these variances suggest a need
to define sub-group audiences.

3.19 No representations suggested there were specific concerns for ethnically defined
sub-groups. Some concerns were raised about consumers who solely source news
and current affairs from a combination of News Corp and Sky, but we note that this
group is likely to be very small (see paragraph 5.109 and 5.112).

3.20 Our view is therefore that no particular sub-groups would be more significantly
affected than the population as a whole as a result of this proposed acquisition. We

do not consider there is a need to define separate audiences on the basis of
geography, age, socio-economic group or ethnicity.
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Section 4

The current situation

4.1 In this section we examine how audiences access and consume relevant content
types within and across platforms as context for our advice and recommendations.

4.2 In considering the situation pre-transaction, we have had regard to the following
jssues:

¢ how news is gathered,

e the importance that consumers attach to different media platforms when sourcing
news;

¢ how consumers access and consume news and current affairs within media;

¢ how consumers access and consume news and current affairs across TV,
newspapers, radio and onfine;

e how consumers rely on different and multiple sources, within and across-media;
and

¢ consumers’ trust and critical evaluation of the news they consume.

4.3 Annex 1 discusses the data sources used in this report

How news is gathered

4.4 Today, consumers are provided news content by channels and publishers from two
sources: content produced in-house (retail content); and content sourced from third
parties (wholesale content). For example, ITV and Channel 4 source news content
and programming from ITN and Five from Sky. ITN and Sky are acting as ‘wholesale
news providers, while ITV, Channel 4 and Five can be considered as the ‘retailer’.
The BBC and national newspaper groups on the other hand produce a significant
amount of news content in-house, fulfilling both wholesale and retail roles.

)

4.5 However, this is a simplification of the actual process for news gathering and
aggregation. In practice, news providers source stories and content from a range of
areas, including for example news wires. For example, News Corp’s submission set
out the range of sources for news stories used by different media providers, as
illustrated in Figure 5 below™.

%% The citations analysis was submitted to Ofcom by News Corp and undertaken by Perspective. It is
based on stories tracked by Google News for 6 month period 1 June 2010 to 30 November 2010 that
were available at 8-17 December 2010. The following stories / cross references were excluded:
» those about a media outlet rather than citing it (eg coverage of the BBC Licence Fee
settlement was not counted as a citation of the BBC),
« historically referenced stories (e.g. quotes in a biography); and
* stories from newspaper reviews / gossip columns.
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Figure 5 - Original sources of news stories appearing in outputs of a selection of
media enterprises (BBC, Reuters, Guardian, Mirror), June to November 2010
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December 2010

4.6

4.7

4.8

Main

4.9

[3<]. We consider that news agencies play an important role in news gathering, but
that whilst this gives them some ability to influence the news agenda, there are a
number of other sources of influence.

A source may be influential in that it “breaks” stories, for example, by carrying out its
own investigation. Alternatively, a source may be important because it is capable of
bringing a story wide publicity. A story broken by a regional news outlet may be
picked up by a national one. A story given enough coverage by an outlet with enough
influence may become so important that all news outlets must cover it or lose
credibility. All these roles matter in any consideration of plurality.

In the time available to us we have not been able to assess the relative importance of
these different roles. Overall, our view is that the ability to influence opinion is held
mainly by those media enterprises that can exert meaningful editorial control over the
news and current affairs output of media enterprises. Therefore, and as noted above,
we have included wholesale news providers in our analysis, but not the content
provided by upstream suppliers of individual stories.

sources of news and current affairs by medium

When asked to identify their main source of UK news, consumers do not appear to
attach equal weight to all platforms. Ofcom’s media tracking study has consistently
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identified the television as the most popular ‘main’ source of UK news for a large
proportion of the UK adult population aged 15+ (73% of all respondents, according to
our media tracking study, 2009). Older people are more likely to cite the television as
their main news source, as are people in the C2DE socio-economic group.
Newspapers are cited by a further 8% of the UK adult population as their main
source, with radio at 7% and online 7%,

4.10 Our media tracker research suggests that the proportion of the population nominating
online as their main UK news source looks to have risen over time (up by four
percentage points from 3% in 2005), probably reflecting the growing take-up and
access to broadband services across the UK. The results suggest that during that
same period TV has maintained or even enhanced its importance and that the growth
in online to date appears to be mainly at the cost of newspapers, and radio.

% Our recent cross media audience research (CMAR) showed a similar pattern in the proportion of
people naming each media platform as their main source of news, although actual figures differ. The
results were 63% for television, 14% for newspapers, 10% for radio and 10% for total internet.
Differences in results between the two surveys are likely to be due to a range of methodological
differences including: (1) Question asked: main source of UK and international news and current
affairs (CMAR), main source of UK news (media tracker). CMAR splits out internet on computer and
internet on mobile phone whereas Media tracker did not. (2) Time period: November 2010 (CMAR)
April and October 2009 rolled data (media tracker). (3) Sampling: CMAR quotas for age ranges
including 65+, and starts at age 16, and covers Great Britain, media tracker quotas for age ranges
including 55+, and starts at age 15, and covers UK. (4) Question order;: CMAR questions focused
solely on UK and international news and current affairs and were the first questions asked of
respondents, the media tracker question is asked towards the end of a 40 minute survey on a range
of media related subjects, including guestions on main source of local news.
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Figure 6 - Main source of news by platform - 2005-2009
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Source: Ofcom Media Tracker. Base: All UK Adults aged 15+. “Total Other = Teletext,
Magazines, Talking to other people, Other. Note: data is not fully comparable over time
except for 2009 vs 2008 due to method changes

News and current affairs consumption on individual media
Television

411 Our recent cross-media audience research (2010) found that 79% of adults stated
that they regularly use TV as a source of news®, with 29% of regular news
consumers saying that they source their news only from TV on a weekly basis. TV
therefore represents a particularly important source of news to a large proportion of
the population.

4.12 TV viewing of national news, as classified on BARB, has remained fairly constant at
around 20 minutes per day per UK adult aged 16+ over the last few years. There has
been a slight decline since 2002, when the average daily viewing was 20.9 minutes
per day, compared to 20.0 minutes per day in 2009.%°.

4.13 The vast majority of news in the UK (at the retail level) is provided by five media
owners, BBC, ITV, Channel 4, Five and Sky. In addition, there are a number of
specialist news channels such as France 24, Euro News and Al Jazeera, Fox News
and CNN. However, these specialist news channels do not have a UK news agenda
and are only watched by a small minority of audiences®’

%% Respondents were provided a list of different media types and then asked the question “From the
list below, please tell me which of these you use regularly for UK/International news and current
affairs, by regularly | mean at least once a week.”"

¢ gource: BARB, Network plus.

ST\ith the exception of Euro News and Fox News, the remaining specialist news channels are not
measured or reported by BARB. We estimate these non-BARB reported channels represent a very
small proportion of total national/international news viewing. BARB Network plus figures for 2009
show that Euro News achieved a total share among all UK adults 16+ of 0.01% and Fox News
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414 At the wholesale level, both Sky and ITN have contracts to supply news content to
Five and ITV / Channel 4 respectively. As discussed above, we have therefore
considered the impact of the transaction at both the wholesale (news content
provider)®® and retail (news broadcaster)™ level.

4.15 Figure 7 below provides a breakdown of the audience share for national TV news
viewing (based on the BARB subgenre of national and international news) for each of
the five main providers, according to BARB®. At the retail level, there are five
providers: the BBC is the most watched provider (70%), iTV second (18%), followed
by Sky with 6% share (based on Sky news channel), Channel 4 at 4% and Five at
2%.

4.16 This analysis also shows that, over time, the BBC share of news viewing has
increased, while ITV's share has declined and Sky’s share of news viewing has
remained relatively stable. At the wholesale level, there are only three principal
providers of TV news content. The BBC is the leading provider of TV news,
accounting for a 70% share of national news viewing, ITN is second with 22% and
Sky is third with 8% (Sky news channel and Five combined) in 2009.

Figure 7 - Share of viewing to ‘national and international news’ on TV by media
retailer, 2002 - 2009
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Source: BARB, All adults (16+), Network Plus, 2002-2009. National News genre. BBC =
BBC One, BBC Two, BBC News; ITV,; C4; Five; Sky = Sky News channel.

417 According to BARB, on a weekly basis, 38.6 million adults (79.4% of the adult
population, 16+) watched at least 3 consecutive minutes of television news in
October 2010.

achieved a total share of 0.02%. Total minutes viewed per day for Euro News channel overall
averaged at 0.02 per adult and 0.04 for Fox News.

% That is, Five's audiences will be attributed to Sky, and Channel 4/ITV audiences to ITN.

% That is, audiences will be attributed to Five, Channel 4 and ITV as separate media enterprises.

® This analysis excludes ‘other’ viewing to the national and international BARB subgenre, which
represents less than 1% of the total genre from 2002 to 2009. In 2009 ‘other’ news viewing
represented 0.3% share of the total category. Fox News does not appear in this figure, as its schedule
is not classified as news in BARB. Programme genre classification is optional.
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4.18 In terms of audience reach®', the BBC continues to maintain a significant presence
with 33.5 million adults (or 69% of the adult population) watching at least 3
consecutive minutes of news on a weekly basis in October 2010. At the wholesale
level, ITN reached 21.9 million UK adults (45%) in a typical week in October 2010. At
the wholesale level, Sky's news content reached 11.7 million (24%) adults (i.e. Sky
news channel and Five news combined). Sky's reach was 4.8 million (10%) adults
when considered at the retail level (excluding wholesale provision through Five).

Figure 8 - Average weekly reach for TV ‘National News’ (October 2010)
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Source BARB, All adults (16+), All homes, October 2010. National News genre. Reach
criteria = 3 consecutive minutes at least once in the week. Full weeks used. BBC = BBC
One, BBC Two, BBC News; ITN =1TV1, C4, Sky = Sky News, Five.

Newspapers

4.19 Our cross-media audience research (2010) found that 44% of adults say that they
regularly use newspapers as a source of news, with 6% of regular news consumers
only sourcing their news from newspapers on a weekly basis.

4.20 Newspaper providers have, over the last decade, experienced a decline in circulation
for both daily and Sunday newspapers, with total national newspaper circulation
falling from around 13 million for daily newspapers and 14 million for Sunday
newspapers in 2000 to 10 million copies in 2009 for both daily and Sunday
newspapers®2. Newspaper readership is also in decline, with the number of people
reading a Sunday title falling by almost 5% per annum over the nine years to 2009,
while daily readership has fallen at an average annualised rate of almost 3% over the
same period®®.

81 Reach is defined as any viewing to the national news genre for 3+ consecutive minutes, in this case
on a weekly basis in the month of October 2010.

52 Source: Audit Bureau of Circulations / MediaTel / Ofcom calculations

5% Source: National Readership Survey / MediaTel / Ofcom calculations.
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4.21 There are eight main providers of national newspapers, publishing 20 national dally
and Sunday titles between them, accounting for 100% of total paid-for circulation®
As Figure 9 below demonstrates, News Corp has the largest national newspaper
group; its titles, which include the Sun, The Times, The Sunday Times and the News
of the World, account for over a third (35.7%"°) of combined daily and Sunday
national newspaper circulation. DMGT (Daily Maif) has the next largest share of the
market by circulation (20.8%%®), followed by Northern & Shell (Daily Express, Daily
Star), with 14.2%°".

Figure 9 - National newspaper market share by publisher, 2000-2009
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Source: Audit Bureau of Circulations / MediaTel / Ofcom calculations
Note: Publisher data is based on current ownership and is not refrospective. Excludes
regional newspapers

4.22 The National Readership survey provides industry data on the readership of
newspaper titles, in terms of Average Issue Readership (AIR). This is defined as
anyone who has read or looked at a newspaper title for two minutes or more within
the issue period of the newspaper. For example, for daily newspapers the
respondent is asked if they have read a title yesterday. These results provide an
equivalent metric to the television reach figures provided above in estimating the
number of people who have read a particular title.

4.23 Figure 10 below shows that News Corp has the highest readership of all newspaper
groups, with 14.5 million adults aged 16+ (or 29% of the adult population) reading at
least one of their titles. News Corp’s readership is approximately double that of
DMGT (7.3 million, 14.8%) and Trmlty error Group (6.8 million, 13.9%), the second
and third largest newspaper providers®.

% There are a number of other newspaper titles in the UK, however, these have been excluded from
our analysis as they have a regional or non-UK wide (e.g. Scottish) news focus. Four remaining
national newspapers have also been excluded — Daily Sport, Saturday Sport, Sunday Sport and
Racmg Post — as they do not carry a material amount of national news.

® News International accounts for 34.8% of circulation for daily newspapers, and 41.3% of circulation
for Sunday newspapers.
® DMGT account for 20.9% of circulation for daily newspapers, and 20.1% of circulation for Sunday
newspapers. ABC/MediaTel/Ofcom calculations
" Northern & Shell account for 15% of circulation for daily newspapers, and 17.5% of circulation for
:»Lndav newspapers. ABC/MediaTel/Ofcom calculations
* National Readership Survey 2010 - (October 2009 - September 2010). Based on net average issue
readership, 6 day period for dalily titles.
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Figure 10 - Readership for national newspaper groups
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Online services

4.24 Our cross-media audience research (2010) found that 26% of adults regularly use
the internet as a source of news®®. Internet take-up, currently at 76% of UK homes,
continues to grow’®, with an increasing number of people using the internet as a

source of news (as displayed in Figure 6 above).

4.25 The internet is the only platform on which both Sky and News Corp directly overlap.
As Figure 117! below shows, News Corp is currently the fourth largest online news

% This is comprised of 24% for internet on computer and also 5% for internet on mobile phone, which

when combined and de-duplicated is 26%.
" Ofcom Consumer Experience Report 2010, p. 23-24.

" Our figures for the share and reach of each owner exclude regional and international titles for each
owner. However such titles are included in the total number of page views and minutes from which
the percentages are calculated (i.e. the denominator includes page views and minutes to regional/
international sites). This has the effect of understating the share and reach figures for media owners
who have regional and international titles. Including international and regional titles in our reach and

share figures would have the following effects:

e DMGT's share of minutes increases from 15.7% to 18.7%, and its reach from 8.1% to 11.8%.
e GMG's share of minutes increases from 8.2% to 8.5% while its reach increases from 7.4% to

7.8%.

e News Corp's, share of minutes increases from 7.5% to 7.8% when international titles and the

Scottish Sun are included, while its reach increases from 7.7% to 8.2%.

» Other media providers including Trinity Mirror and The Lebedev Foundation also show slight
increases in population share and reach when regional/international titles are included.
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provider in terms of both page views (7.0%) and minutes (7.5%), while Sky currently
is tenth (with 1.7% and 1.8% for page views and minutes respectively). The BBC
leads the usage of online news sites with a 39.7% share of page views and 35.4%
share of minutes of use.

Figure 11 - Share of Page Views and Minutes for Top 50 News Sites by wholesale
news provider (%)
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2010.”.

4.26 Nielsen provides a standard metric of population reach, which is defined as the
proportion of the total UK population aged 2+ who have visited a site. In terms of
population reach, News Corp was the third largest internet news provider, reaching
4.6 million individuals (or 7.7% of the UK population, aged 2+"%) with its online news
content in October 2010, while Sky reached 1.6 million individuals (2.6% of the
population). The largest provider was the BBC, reaching 12 million individuals
(19.8%), followed by DMGT reaching 5.5 million individuals (9.1%). This data shows

¢ The chart would also include some standalone regional or international providers such as the
New York Times and Gannett.

72 Market share calculated as a percentage of the top 44 sites in Nielsen's ‘Current Events & Global
News’ subcategory combined with six other relevant sites (FT.com, Wall Street Journal, Reuters,
Metro.co.uk, Northcliffe Newspaper Group, Archant Regional Network). Nielsen is investigating a
decline in its internet use data around duration metrics and the potential impact of this on unique
audience metrics. Consequently, until these investigations are concluded, Nielsen internet data for
2010 is likely to represent a lower bound and should be treated as indicative only.
7® Data collected by UKOM/Nielsen is based on a total UK population aged 2+. This differs from the
data used to assess other platforms in this report which are based on the adult population 16+. As a
result, the percentage of population figures quoted for online reach will be proportionally lower than
those quoted as percentage of the adult population for other platforms.
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a greater balance in the relative reach of the nation-wide newspaper providers
compared to print news.

Figure 12 - Online Population Reach for Top 50 sites by Owner (%)
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4.27 Inits submission, News Corp argued that the high degree of fragmentation in the
online news sector ensures plurality in online news provision. The FTI Report,
attached to the News Corp submission, states that “Online has hundreds (and
potentially millions) of news voices (and media, formats, and services). Moreover,
there are several other players in this space, primarily the BBC, that enjoy a much
stronger market position than Sky and News Corporation”.

4.28 We have found that there is a multitude of internet sites providing users with access
to news content online. However, the extent to which these internet news providers
add to plurality over and above the plurality which is delivered via other platforms is
less clear. For the most part, internet news providers tend either to have a presence
on another platform already (e.g. TV, newspapers); are news aggregators (e.g.
Google News. Yahoo); or do not have a UK focussed news agenda (e.g. New York
Times).

" Nielsen is investigating a decline in its internet use data around duration metrics and the potential
impact of this on Unique Audience metrics. Consequently, until these investigations are concluded,
Nielsen internet data for 2010 is likely to represent a lower bound and should be treated as indicative
only.

" This information is after The Times introduced a paywall. However, the way the information is
collected, measurement is taken on access to the home page of news providers' sites, which does not
sit behind a paywall for The Times. Since introduction of the paywall on The Times site, News Corp
has reported numbers of consumers using its services.
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4.29 There is anecdotal evidence that the level of syndication of news on the internet is
high’®, suggesting that the majority of news stories reported by each individual site
are essentially replicated from a small number of original news stories. Despite this,
news aggregators may, to some extent, add to plurality by exerting a degree of
editorial influence in deciding which stories are given prominence, and, in the case of
aggregators, may increase users’ exposure to multiple sources of news. This is
explored in more detail in Section 5.

4.30 There is also evidence that multi-sourcing (where consumers source news from a
range of providers within or across platforms) may be higher among consumers of
online news than other platforms. The Perspective report submitted by News Corp
included an analysis of Comscore data which found that the average online multi-
sourcing among online news consumers was 3.46 sources within the platform”’. The
issue of multi-sourcing and its effect on the consumption of news is explored in more
detail in paragraphs 4.59 to 4.80.

4.31  We note that higher levels of multi-sourcing online may be focused on specific
demographics and sccio-economic groups given the variations in online take-up and
usage. Just under a quarter (24%) of UK households do not have access to the
mternet '8 As noted earlier, 26% of adults say that they regularly consume news
online”. However, only 6% of those aged 65 and over said that they consumed news
online on a regular basis®. Within socio-economic groups, online news consumption
is higher for those in ABC1 socio economic group (34%) than those in C2DE group
(15%).

Radio

4.32  Our cross-media audience research (2010) found that 32% of adults say that they
regularly use radio as a source of news. Among regular news consumers only 3%
say that they source their news only from radio. This compares to 29% whe only
source news from TV, 6% for newspapers and 5% for online. Furthermore, Ofcom’s
Media Tracker (2009) found that 7% of UK adults consider radio to be their main
source of UK news. As a main source of news, radio appears to be relatively less
important than some of the other media.

4.33 Sky does not have a retail presence in the radio sector; rather, it wholesales its news
content to commercial radio providers. Following the awarding of the IRN contract to
Sky in March 2009 (previously held by ITN), it now supplies news content to virtually
all commercial radio stations in the UK.

4.34 According to RAJAR, nearly 46.8 million adults (aged 16+) listened to the radio on a
weekly basis (5 minutes consecutive listening) in the third quarter of 2010. This

" Desk research from the Nieman Foundation at Harvard UnlverS|ty found that of the 121 unique
articles listed on Google News for one news item on February 20" 2010, only 13 (11%) had some
amount of original reporting and only 7 (6%) consisted primarily of original reporting.
(http:/Awww.niemanlab.org/2010/02/the-googlechina-hacking-case-how-many-news-outlets-do-the-
ornqmal -reporting-on-a-big-story/ )

Natsona( Resdership Survey, BARB, Comscore, Perspective Analysis, in Perspective Report p33

® UK Internet Take- up is 76% of households, as published in our Consumer Experience Report
/December 2010)

" Ofcom Cross-media audience research. Note: Regular defined as at least once a week. 24% for
internet on computer, but also 5% for internet on mobile phone, which when combined and de-
duphcated comes out as 26%.

% In addition, this figure was 36% among 16-24, 39% among 25-34, 32% among those aged 35-44,
29% among those aged 45-54, and 17% in the 55-64 age group.
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equates to 90% of the UK adult population. RAJAR does not provide a breakdown of
listening by programme type. However, we estimate that a large proportion of this
listening is not to news content because news content is scheduled only periodically
on radio networks.

4.35 As outlined above, the radio listening figures from RAJAR are based on listening to
all radio, and are not specific to listening to news content. At the wholesale level, Sky
is one of only two main providers of news content to radio listeners. The radio
stations that it provides news to account for 43.6% of all radio listening®', with the
BBC accounting for 54.2%, according to RAJAR. At the retail level, the BBC share of
listening remains the same (54.2%) and is then followed by a range of smaller radio
providers, most notably Global (16.6%) and Bauer (11.1%).

Figure 13: Radio listening shares and wholesale provision

Group Share of radio listening News supplier
BBC Network Stations 452% BBC
BBC Local/Regional 9.0% BBC
Total BBC 54.2%
Global Radio (UK) 16.6% Sky
Bauer Radio 11.1% Sky
GMG Radio 4.1% Sky
UTV Radio (inc. TalkSPORT) 3.3% Sky
Absolute Radio Network 1.7% Sky
Other commercial 6.8% Sky
Total Commercial 43.6%
Other listening 2.2%
Total other listening 2.2%

Source: Ofcom, RAJAR Q3 2010, all adults 16+
Note: Figures are for total listening, not radio news listening, as RAJAR does not provide
genre breakdowns.

4.36 Figure 14 below sets out the proportion of adults aged 16+ who listened to at least 5
consecutive minutes of radio (audience reach) for each provider of radio news at
both the wholesale and retail level. This demonstrates that, through its supply of
news content at the wholesale level Sky has the potential to reach 33.4 million adults
or 64.7% of the adult population. This compares to the BBC's reach of 34.2 million
(66.3%) adults. It has not been possible to calculate reach on the basis of radio news
listening alone, and the amount of national news broadcast will vary by outlet, it is
likely that estimating reach on the basis of all radio listening overstates the level of
reach achieved in respect of national news listening. No industry data is available to
estimate the share or reach of radio news.

81 As noted earlier, in the absence of data on radio news listening (as RAJAR does not provide genre
breakdowns) we have used total radio listening when considering the relative positions of each media
provider on the radio platform.
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Figure 14 - Radio Average Weekly Reach - Q3 2010
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Source: RAJAR, All Adults (16+), Q3 2010%. Note, this is not radio news listening, but all

radio Jistening as RAJAR does not provide genre breakdowns.

Summary of platform by platform analysis

4 37 With a strong presence on three of the four media platforms (TV, Radio and online),
the BBC is the largest and most far reaching provider of news and current affairs to
consumers in the UK. While ITN and ITV are only present on two platforms (TV,
online), they currently hold a strong overall position given their presence on TV (as
the second largest provider) which is the most commonly used platform for news and
current affairs consumption. Sky is present on three platforms at the wholesale level
(two at the retail level) which includes the TV platform. As a result it achieves a
relatively high reach in terms of proportion of the adult population. At the wholesale
level, Sky also has a strong presence in the provision of news content to radio
broadcasters. News Corp is currently present on two platforms (newspapers, online),
and holds a strong position in respect of newspapers, achieving a reach double that
of its nearest rival, DMGT. A number of other media providers are also present on

one or two platforms.®

4.38 Figure 15 and Figure 16 provide a graphical comparison of the parties’ reach within
each platform. While the standard industry measure of reach is different for each
platform and cannot be combined, viewing each measure as a proportion of the adult
population does provide a picture of the main news media providers’ relative

importance (in terms of reach) across ali four media platforms.

82 ‘Any other station’ will include listening to (but not limited to) stations not measured by RAJAR (e.g.

small community radio stations), hospital radio stations, army base radio stations.

8% In most cases, the second platform is online as a result of the creation of a news website to

complement their offering on another piatform.
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Figure 15 - Reach across platform (millions of people) at wholesale level
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Source: TV: October 2010, BARB, All Adults (16+), Radio: Q3 2010, RAJAR, All Adults
(16+), Press: Kantar Media/NRS, all adults (16+), Online: October 2010, Nielsen / UKOM*,
all 2+. Methodologies for data collection differ by industry.

8 TV: National and international news subgenre only. BBC = BBC One, BBC Two, BBC News. ITN =
ITV1, C4. Sky = Sky News, Five. Reach criteria = 3 consecutive minutes of viewing in an average
week, October 2010. Radio: Listening to all radio —~ as RAJAR does not provide programme genre
analysis. ‘Any other ' includes listening to stations not individually measured by RAJAR and non BBC
or Commercial stations. Reach criteria = 5 consecutive minutes of listening once in the week. Press:
6 day average issue readership (AIR) for dailies, Oct 2009 — Sept 2010, excludes regional titles.
Reach criteria = read or looked into a publication within its publication period for at least 2 minutes.
News Corp = The Sun, News of the World, Times, Sunday Times; DMGT = Daily Mail, Mail on
Sunday; Trinity Mirror = Daily Mirror, Sunday Mirror, The People, Daily Record (in Scotland); Northern
& Shell = Daily Star, Daily Express, Daily Star Sunday, Sunday Express. Online: Home and work
panel, applications included, all aged 2+. Analysis based on top 50 news sites only. Figures are
monthly unduplicated audiences. Unduplicated audience figures exclude regional and international
titles, and sites outside the top 50. BBC = BBC News + BBC Homepage, DMGT = MailOnline, News
Corp = The Sun + News of the World + The Times/Sunday Times, Guardian Media Group =
Guardian.co.uk.
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Figure 16 - Reach across platform (millions of people) at retail level
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Source: TV: BARB, All Adults (16+), Oct 2010, Radio: RAJAR, All Adults (16+), Q3 2010,
Press: Kantar Media/NRS, all adults (15+), Online: Nielsen / UKOM, Oct 2010, all 2+.%

News and current affairs consumption cross-media

4.39 In the absence of a single metric to measure the consumption of news consistently
across platforms, Ofcom commissioned audience research into the claimed
consumption patterns of user across TV, radio, press and online. Details of this
research can be found in Annex 1. The research asked respondents to name their
sources of UK and international news and current affairs from a prompted list that
included regional and local sources, such as regional newspapers or regional radio
stations (see footnote 52). From this data we were able to establish a common metric
(share of references®®) to measure cross-media news and current affairs
consumption in terms of:

e ‘main source of news’' — respondents were also asked to name their single main
source of news that they used regularly (e.g. a specific TV channel, website,

85TV ‘National News’ genre only. Reach criteria = 3 consecutive minutes of viewing once in the week
Radio: Top 4 groups charted. Reach criteria = 5 consecutive minutes of listening once in the week
Press: Press: 12 month average issue readership (AIR) Oct 2009 — Sept 2010, excludes regional
titles. Reach criteria = read a publication within its publication period for at least 2 minutes. Online:
Home and work panel, applications included, all aged 2+. Analysis based on top 50 news sites only.
Figures are monthly unduplicated audiences. Unduplicated audience figures exclude regional and
international titles, and sites outside the top 50.

8 |n Ofcom’s cross-media audience research (2010) a ‘reference’ is a news brandftitle that is cited by
a consumer as a source of regular (i.e. at least once a week for all sources, except for weekly
newspapers and magazines where it is defined as at least once a month) UK or international news or
current affairs for them. A media provider’s total references are calculated as responses for each
individual news source across the platforms of TV, radio, newspapers and internet. These are for
example, BBC One, Sky News, The Daily Mail, etc. If a respondent uses more than one source from a
particular media provider it counts each time. The share of each media provider is then calculated as
the aggregated number of references for that media provider, expressed as a proportion of all
references.
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newspaper or radio station). This enabled us to aggregate this data by media
owner (retailer) and media provider (wholesaler) to establish the share by media
owner or provider based on consumers’ single main source of news®’; and

o ‘all regular sources of news’ — by provider (retailer e.g. title, channel) and
wholesaler (media provider). This includes all sources of news and current affairs
named by consumers that they used regularly. It therefore includes both the main
source of news named and ‘secondary’ sources named, thereby including the
effects of multi-sourcing on the share of media providers.

Respondents were able to name any source of news, including both nation-wide and
local or regional news providers as part of this research. In the results, local or
regional providers have been aggregated into ‘other’ but individually accounted for a
small share of responses.

Furthermore we were able to calculate the proportion of people who said that they
had used at ieast one media source by media owner (retailer) and by media provider
(wholesaler), in order to produce a cross-media reach metric based on regular news
consumers. For example, if a respondent said they had used both a BBC website
and BBC One, they counted once in the cross-media reach for the BBC. See Annex
1 for more details.

This research has enabled us to examine the relative shares and reach of different
news and current affairs providers, in respect of their importance to consumers both
as a main source of news, and as a regular source of news more generally.

Share of references

4.43

The analysis provides us with four different measures of audience share for each
provider: the "main source of news", and "all regular sources of news", at both the
retail and wholesale level. The results of our research are summarised in Figure 17
and displayed in Figure 18 to Figure 21 below for regular use (at least once a week).

Figure 17: Summary results from market research on share of references

'Share of references’

'Main source of news' 'All regular sources of news
Wholesale Retail Wholesale Retail
BBC 54% 54% 37% 37%
ITN/ITV 14% 12% 12% 9%
News Corp : 6% 6% 12% 12%
Sky 9% 7% 10% 5%
Others See Figure 18 See Figure 19 See Figure 20 See Figure 21

8 For the purposes of assessing share of references at the wholesale level, where news is provided
through a wholesale contract, the reference is attributed to the wholesale provider of news content.
At the retail level, the reference is attributed to the owner of the news source named.
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Figure 18 - Share of references for single main source of news, at Figure 20 - Share of references for all sources of news, at wholesale
wholesale level (Base: regular users of news, 96% of GB population) level (Base: regular users of news, 96% of GB population)
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Figure 19 - Share of references for single main source of news, at

retail level (Base: regular users of news, 96% of GB population) Figure 21 - Share of references for all sources of news, at retail level
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4.44 Our analysis indicates that the BBC is the single most named source of news and
current affairs for respondents, both in terms of share of references for main source
of news (54%) and share of references for all sources of news (37%). While the BBC
is not present on all four platforms, it continues to account for a large proportion of
cross-media consumption, primarily due to its position in TV news viewing, the
platform most cited by consumers as being their main source of news. As noted
earlier, the BBC's position in the provision of TV news has increased over the last
eight years. It also possesses a strong online news service and is the leading source
of radio news for listeners.

445 Together ITN and ITV hold a relatively strong position in the provision of news to
cross-media audiences at the wholesale and retail levels respectively. In respect of
the wholesale provision of news, ITN is the second largest wholesale provider in
terms of main source of news with 14% of respondents naming ITV or Channel 4 as
their main source of news. ITN is second (joint with News Corp) most cited of all
sources of news with 12%. Similarly, ITV is a strong provider of news at the retail
(media owner) level as the third largest provider, with 12% of respondents indicating
it was their main source of news and 9% of responses indicating it was a regular
source of news. The prominence of ITV and ITN is primarily due to their presence on
the TV platform, particularly given they are currently only present on one other
platform (online). As noted earlier, [TV's share of TV news viewing has been falling
over the last eight years.

4.46 While only present on two of four platforms today (newspapers, online) News Corp
has a strong position relative to other remaining media providers, with 6% of
respondents naming it as a main source of news (fourth overall) and 12% of
responses citing it as a regular source of news (second overall)®. News Corp’s
position in respect of cross-media consumption is primarily due to its leading
presence in the newspaper platform.

4.47 Due to its presence on the TV platform, Sky also has a relatively strong position
relative to other providers. Sky's position is enhanced at the wholesale level, due to
its wholesale contracts to supply TV and radio news content, where it is the third
largest provider of news in cross-media terms. In this respect, 9% of respondents
cited Sky as a main source of news, whereas it had a 10% share of references as a
regular source of news. If considered at the retail level, Sky’s is third with a 7% share
of references for main source of news, and is equal fourth in share of references for
all regular sources of news with 5%.

448 As would be expected, a number of other media providers also contribute to cross-
media consumption, although for the most part they account for substantially smaller
shares of references for main source of news and for all regular sources of news.
The one exception to this is DMGT® which had the same share of all sources of

% There is no difference between wholesale and retail for News Corp as it self-provides news for its
newspaper and online.

® The questions on news sources in the quantitative research were based on asking respondents to
select from a list which news sources they used on a regular basis. Respondents were also asked if
there were any other titles they used that were not on the list and these were also recorded. For the
weekly newspapers, the list read: The Observer, The Sunday Telegraph, The Sunday Times, The
Independent on Sunday, Sunday Mirror, News of the World, The Sunday Herald (shown in Scotland
only), Wales on Sunday (shown in Wales only), Weekly magazines (e.g. The Economist, The
Spectator, New Statesman, etc), Other weekend\weekly newspaper or weekly magazine (write in).
Due to an error, the list omitted the following weekly newspapers: Mail on Sunday, Daily Star on
Sunday, Sunday Express, The People. Data for these titles are therefore based on spontaneous
responses from participants. In order to investigate the potential impact of this research effect, we
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news (5%) as Sky at the retail level. However, only 3% of respondents named it as a
main source of news (compared to 7% for Sky).

Reach

4.49 Our cross-media audience research also provided us with the data to calculate an
estimate of the proportion of regular news consumers who say that they use at least
one source of news on a regular basis for each media provider and owner across all
platforms (offering a cross-media audience reach metric). For example, if a
respondent said they had used both the BBC website and BBC One as regular
sources of news, they were counted once in the cross-media reach for the BBC.

450 Submissions made to Ofcom offered alternative measures for audience reach. A
number of submissions used reach figures sourced from Touchpoints, which
provides a database for multimedia channel planning which gathers together figures
from the industry standard measures for each of BARB for TV, RAJAR for radio,
UKOM for online and NRS for print to generate a single source through data fusion.
This suggested the combined reach of News Corp / Sky would be 52% of the UK
population®.

4.51 We have not had sufficient time to fully validate the Touchpoints findings in addition
to our own research and use of individual industry data. This is within the context of
there being no one industry recognised single source of media measurement across
platform. In addition, each of the individual industry measures for TV, radio,
newspapers and online have differing definitions for the genre of news, as well as
different methods for measuring consumption, as well as variation in age ranges, and
definitions of consumers.

4,52 The quantitative research we commissioned offers instead a consistent definition of
news and current affairs, and of consumption for each platform. Although it has from
limitations (for example, our market research is based on a weighted sample of
respondents that is smaller than those generally used to compile standard industry
metrics) we believe that it provides useful data in analysing reach on a cross-media

undertook a modelling exercise for all the weekly newspapers and normalised estimates based on the
national readership distribution from the national readership survey. The results showed a minimal
effect on total share of references:

o Retail level results: BBC 36%, ITV1 9%, News Corp 13%, Sky 5%, Channel 4 3%, Northern
Shell, 4%, Associated Newspapers 6%, Trinity Mirror Group 5%, Telegraph Media Group 2%,
Guardian Media Group 3%, Independent Print 1%, Pearson (less than 1%), Commercial radio
5%, other owner 9%.

*»  Wholesale level results: BBC 36%, ITN 12%, News Corp 13%, Sky 10%, Northern Shell 3%,
Associated Newspapers 6%, Trinity Mirror Group 5%, Telegraph Media Group 2%, Guardian
Media Group 3%, Independent Print 1%, Pearson less than 1%, Other owner 10%

% Source: Slaughter and May submission, based on Arena BLM Touchpoints Analysis. Covering
News Corporation newspapers, BSkyB TV news channels, Five News, News Corporation and BSkyB
websites and TalkSport (one of the main radio stations supplied by Sky News). It does not include
reach BSkyB achieves through the supply of news to all commercial radio. Touchpoints provide a
database for multimedia channel planning which gathers together figures from the industry standard
measures for each of BARB for TV, RAJAR for radio, UKOM for online and NRS for print to generate
a single source through data fusion. Due to the time constraints on the test, we did not have sufficient
time to fully validate the Touchpoints findings, this also applies to other third party research quoted in
this document. This is within the context of there being no one industry recognised single source of
media measurement across platform. n addition, each of the individual industry measures for TV,
Radio, Newspapers and online have differing definitions for the genre of news, as well as different
methods for measuring consumption, as well as variation in age ranges, and definitions of consumers.
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basis. Our platform-by-platform analysis outlined between paragraphs 4.11 and 4.38
considers the standard industry reach metrics specific to each platform.

The results of our cross-media audience research are given in Figure 22 and Figure
23 below. This shows that 81% of consumers who use news regularly use the BBC
as a news source at least once a week. This position does not vary between
wholesale and retail as the BBC self-provides news.

At the wholesale level, ITN is second in cross-media audience reach, with 40% of
consumers who use news regularly saying they use it as a regular source of news.
Sky is third achieving a cross-media audience reach of 33%, followed by News Corp
in fourth with 32%. There is then a longer tail of smaller providers comprising the
other newspaper groups. ‘Other providers’ is a fragmented group of smaller providers
named by respondents to the research.

At the retail level ITV is the second placed news provider with a reach of 34%. News
Corp is third with 32% and Sky fourth with 17%. However, although the identity of the
top four news providers remains the same, the gap between them and the other
providers is much reduced, with DGMT and Trinity Mirror at fifth and sixth place with
16% and 12% respectively. In this chart, Channel Five is included within Northern
and Shell. The retail assessment also includes commercial radio (covering the reach
of all commercial radio stations) and other providers. The difference between the
wholesale and retail data on reach is mainly due to the significant reach of TV news

on Channel 4 and Channel Five.

Figure 22 - Cross-media audience reach of consumers who use news regularly,
wholesale level
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Source: Ofcom cross-media audience research, 2010
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Figure 23 - Cross-media audience reach of consumers who use news regularly, retail
level
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Source: Ofcom cross-media audience research, 2010

Demographic and socio-economic variations in cross-media use of news and
current affairs

456 Our cross-media audience research highlighted some variation in the news and
current affairs sources that people from different age or socio-economic groups use
to access news and current affairs.

. g 457 The most notable variations are as follows:

e Older consumers are less likely to use the internet as a source of news. While on
average across the population 26% of people said that they regularly used the
internet to access news, for the 65+ age group this was 6%°'. Regular use of the
internet as a source of news and current affairs also varies according to socio-
economic group, with 34% of those in the ABC1 group comparing to 15% of
those in the C2DE group®. Both of these are consistent with general internet
take-up and usage trends within these groups.

¢ Younger consumers are less likely to say that they use radio as a source of news
and current affairs. While the proportion of the population as a whole who used
the radio to access news on a regular basis was 32% on average, for 16-24 year
olds, this was 21%. Younger consumers were also less likely to cite television

*" Cross media audience research 2010, Base: All adults in GB (2018), Q1A: platforms used regularly
S?t least once a week) for news. Note: Regular defined as at least once a week.
Ibid.
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(66%) versus 79% for all adults, and more likely to cite the internet (36%) versus
26% for all adults.

e Older consumers aged 55+ are more likely to cite newspapers as a source of
news (50% of those aged 55-64 and 54% of those aged 65+) versus 44% for all
adults.

¢ Platform-level multi-sourcing also varies to some extent. According to our cross-
media audience research, people aged 55-64 were less likely to use just one
platform for news (36% compared to 42% for all adults) whereas those aged 16-
24 were more likely (46%), as were those in the C2DE socio-economic group
(50%). Research cited by the merging parties showed broadly consistent socio-
economic variations regarding multi-sourcing.

In the time available, we did not consider these variations to be significant enough to
warrant the definition of separate audiences according to age or socio-economic
groupings.

Consumers’ use of multiple sources of news and current affairs

4.59

4.60

4.61

4.62

4.63

Of relevance to plurality for news and current affairs is an understanding of how
consumers may draw on multiple sources for news and current affairs. We refer to
this by using the term ‘multi-sourcing’.

It is important to note that the audience shares which we present above for the 'main
source of news' are unlikely to capture the effects of multi-sourcing. However, the
analysis which we present of audience shares for 'all sources of news' does capture
the effects of multi-sourcing, albeit implicitly.

We have received detailed representations on how many sources consumer use for
news and current affairs®. Consumers may use multiple sources of news in three
ways:

e sourcing news from one provider on more than one platform,;
e sourcing news from more than one provider on the same platform;
e sourcing news from more than one provider on more than one platform.

We look here at multi-sourcing across all providers and platforms. We have also
looked in particular at consumers who source news today from both News Corp and
Sky.

The possible implications of consumers using multiple sources for news and current
affairs in the context of the proposed transaction are explored in section 5.

Use of multiple media platforms

4.64

4.65

We estimate that a large proportion of the UK adult population uses more than one
media platform to access news and current affairs.

Our cross-media audience research showed that 42% of regular news consumers
rely on a single media platform for news and current affairs while 58% use two or

% See for example News Corp's response to the Invitation to Comment paragraphs 6.7-6.8 and [¥<].
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more platforms on a weekly basis (32% use two platforms, 19% three platforms and
7% four platforms). This suggests that the average number of platforms used to
access news in a typical week is 1.9.

466 Evidence submitted by News Corp suggests instead that the average number of
‘types of media’ used ‘regularly’ is closer to 4*. We note that FTI / Mintel consider
local/regional newspapers as a type of media distinct from national newspapers, and
similarly local/regional radio as a distinct type of media from national radio. This
means that the total number of different types of media in the FTI/ Mintel analysis is
six: TV, internet, national newspapers, local/regional newspapers, national radio, and
local/regional radio. Our analysis, instead, focuses on four media platforms: TV,

“radio, newspapers and internet. In addition, the definition of news for the multi-
sourcing data may be broader than our definition for the public interest consideration,
including: national and international news: sports; entertainment news; current
affairs; and politics.

4.67 We are not persuaded in any event that these different approaches and the inclusion
of different media are likely to make a significant difference to the overall
understanding of consumers’ use of muitiple sources of news.

4,68 Among the alternative platform combinations available, our research found that 29%
of regular news consumers claimed to rely on television alone for news content.
Television coupled with newspapers was the next most popular combination (16% of
respondents). Television, radio and newspapers came third (12%), followed by
TV/radio together (7%) and TV/radio/newspapers/internet combined (7%). These five
consumption modes accounted for over 70% of regular news consumers as
measured in our quantitative research.

Multi-sourcing within each platform

4.69 News Corp submitted evidence on how consumers use a range of different sources
within and across platforms:

e FTI's report provides information on the proportion of consumers who use a mix
of different platforms for news, drawing from TV, radio, newspapers, online and
magazines. This suggests that around 8% of consumers use no sources of news,
with around 17% using one source, 24% two sources, just under 25% using three
sources, around 18% using four sources and around 8% using 5 sources. FTI
noted more than 50% of consumers use 3 or more media platforms.

¢ Within platforms FTI provided data suggesting that on average each week
consumers use 1.1 channels for TV news, 2.2 channels for radio, 1.4 titles for
newspapers and 3.5 websites for online®.

e Perspective also provided data on multi-sourcing for news within platforms,
slightly differing from FTI’s, stating that consumers use 1.26 newspaper titles, 2.2
TV channels and 3.5 websites*.

% This estimate is based upon an analysis by FTI for News Corp of data published by Mintel in
Consumer Perception of News Media, Sept 2010. In the time available, we have not been able to
validate this evidence. Differences between our and FTI's estimate may be due to numerous
methodological factors.

%> News Corp submission, Annex 1 by FTI (Table 5.1)

% News Corp submission, Annex 1 by FTI (Table 5.1), Annex 2 by Perspective (Figure 23)
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470 Our cross-media audience research® also provides evidence on the level of multi-
sourcing within each platform. Its estimates are broadly similar to News Corp’s for
muiti-sourcing within TV and newspapers. It indicates that for UK news and current
affairs consumption: regular®® TV news viewers use on average 1.7 channels per
week; regular daily newspaper readers use on average 1.3 titles per week; and
regular weekly newspaper readers use on average 1.1 titles per month.

471 However, our research suggests lower levels of multi-sourcing within the radio and
internet platforms compared with the News Corp submission. We recognise that the
difference in results may be due in part to limitations of our survey methodology
causing an underestimate on our part of the level of multi-sourcing on the radio and
internet®®. On the other hand, we have not been able to validate the evidence
submitted by News Corp in the time available.

472 If a reference to the Competition Commission were made, we would recommend
further investigation of the level of media-brand multi-sourcing within the radio and
internet platforms as a relevant factor in understanding how consumers use of news
and current affairs media and how this affects plurality.

Multi-sourcing across platforms

4.73 Our cross-media audience research provides evidence on the number of providers
from which consumers source their news across all platforms. Figure 24 suggests
that many regular news and current affairs consumers tend to source their news and
current affairs from a relatively limited number of providers. Looking at wholesale
provision, 71% of regular news and current affairs consumers use three or fewer
providers in a typical week, and 47% only use one or two. However, a significant
proportion (29%) uses four or more providers at least weekly. On average,
consumers who use news and current affairs regularly use 2.9 providers in a typical
week.

% Source: Ofcom cross-media audience research (2010). Base : regular users of news platforms
STV=1784, Newspapers=1281, Radio=942 , Internet=705) Q3a/b, Q4a/b, Q5a/b, Qba’b. Q7a/b

We use ‘regular’ to refer to consumption of UK news and current affairs on a weekly basis on a
s‘_Pecific platform.
* The questionnaire we used in our research lists groupings of some radio stations as a single brand.
For example, all BBC national radio stations are grouped as one brand. And while we list a number of
different news websites, we grouped ‘other’ websites together in our questionnaire. This means, for
example, we classify all the different blogs as one source and all other websites not listed in our
questionnaire as one source,
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Figure 24 - Distribution of multi-sourcing by wholesale provider among all regular
news consumers

100% oY A%
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’ 70.8% use 3 or less l

80%
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2 providers
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0%
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Source: Ofcom cross-media audience research (2010)

Note: Figures refer to at least weekly use for TV channels, radio stations, websites and daily
newspapers, and at least monthly for weekly/Sunday newspapers of wholesale providers of
news and current affairs across all platforms. Figures count News Corp and Sky as separate
providers. Figures may underestimate the amount of multi-sourcing because “other” sources
are grouped as one.

474 By considering retail provision, multi-sourcing levels do not appear materially
different. According to our research results, consumers who use news and current
affairs regularly access on average 2.8'® retail news providers, with 19.2%
consumers relying on one source, 48.9% on two or less, 72.8% on three or less, and
27.1% on four or more.

4.75 The high levels of single-sourcing are partly driven by a large proportion (11%) of
regular news consumers solely relying on the BBC to access news and current
affairs.

Multi-sourcing by Sky and News Corp consumers

476 Our cross-media audience research also indicates that regular users of Sky and
News Corp sources are more likely to use multiple sources than the average regular
news consumer. We found that both Sky and News Corp users access on average
content from 4 different wholesale news providers in a typica!l week. This compares
to an average of 2.9 for the general reguiar news consumer.

477 When looking at the distribution of multi-sourcing by wholesale news, we found that
62% of regular Sky news consumers use four or more providers on at least a weekly
basis. Around 38% use three or fewer, 17% use one or two, and only 7% of Sky
consumers solely rely on Sky.

"% Results from our market research show only a very small different in multi-sorcing between the
wholesale and retail levels — 2,89 and 2.81 respectively
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News Corp consumers have a similar distribution when it comes to multi-sourcing,
with 54% accessing news and current affairs from 4 or more providers. We also
found that only 2% of News Corp consumers rely solely on News Corp sources.

Across the population as a whole, we found that few regular news consumers rely
solely on Sky titles or solely on News Corp titles: at the retail level, 2% rely solely on
news from Sky; and 1% rely solely on news from News Corp'®"; these shares do not
change materially if considering wholesale news provision.

Our market research data is broadly consistent with the available industry data for
television. On television, BARB data highlights that out of all the viewers of national
news provided by Sky in October 2010, 4% only watched Sky’s news services
whereas 76% watched news from two other providers in that month. A further 20%
watched news from one other provider'®?

Criytical evaluation and trust of the media

4.81

4.82

4.83

4.84

4.85

How consumers engage with the media may affect the ability of a media owner to
influence public opinion. In particular, some consumers may critically assess the
quality of the news that they consume and try to understand the agenda and key
issues behind it.

For example, research from Mintel indicates that around a third of internet users
aged 16+ tend not to trust the news that they see, hear or read in the media '*, and
that just over half'® of consumers say that they often check more than one souroe to
confirm news stories that they have read.

Where consumers do seek to question the news they may themselves limit the ability
of a media owner to influence public opinion. How far this can successfully guard
against the risk that one controller of media enterprises may have too much influence
remains unclear. Consumers may find it difficult to stay abreast of all the key events
and underlying key issues in the news; this could take a significant amount of time
and effort to research.

In any case, Ofcom research indicates that a large proportion of consumers do place
a significant trust in TV news. Both news programmes on BBC One and Sky News
demonstrate high levels of trust. Around 84% of regular Sky News viewers rate Sky
News highly on the provision of trustworthy news. Similarly, 80% of regular BBC One
viewers rate BBC One highly on the provision of trustworthy news' °. On the same
trust metric, TV news from other public service broadcasters had lower rates among
their regular viewers, ITV and Channel 4 at 70%, and 61% respectively.

Many consumers do however understand that newspapers are more prone to
expressing a particular position than TV news. Ofcom research indicates that 36% of
consumers believe newspapers are either impartial or neutral’®. This compares with
56% of consumers who believe newspapers are biased. By comparison, 72% of
consumers believe TV is either impartial or neutral and 22% believe it is biased.

101

Source: Ofcom cross-media audience research (2010). Base: All regular news consumers (1923},

AII GB adults (2018) Q3a/4a/5a/6a/7a combined.
Source BARB, Network, based on 3 consecutive minutes, October 2010
Consumer Perceptlons of News Media - UK - September 2010, Mintel, Figure 55 (internet survey)
Consumer Perceptions of News Media - UK - September 2010, Mintel, Figure 55 (internet survey)
% Source: Ofcom PSB Tracker, 2009. Consumers provided ratings of 7, 8, 9 or 10 out of a score of 1
to 10 where 1 is not at all trustworthy and 10 is completely trustworthy.
% Ofcom Media Tracker, 2009 [Q105. All adults 15+]
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4.86 Consumers may also consider some platforms and specific media brands more
influential than others. For example, the News Corp submission' reported that in
the press, The Times has the most positive perceptions among consumers; it is seen
as authoritative, traditional, reliable, and responsible. In comparison, it reported that
the Sun is viewed as sensationalist, biased and lightweight.

4.87 More generally, consumers may seek out different types of content depending on the
media they use. For example, the Mintel research indicates that 58% of popular
tabloid readers are interested in politics/current affairs compared to 81% of
broadsheet readers'®. These different perceptions and interests could suggest
different degrees of influence of different media brands. While quantitative metrics on
media usage provides some indication of relative influence between different media
players, they are not perfect measures. Some media players may be more influential
than these metrics would suggest, whereas the opposite may hold true for others.

%7 News Corp submission, Annex 1 by FTI (p62) using Consumer Perceptions of News Media - UK -
September 2010, Mintel (internet survey)
1% Consumer Perceptions of News Media - UK - September 2010, Mintel, Figure 62 (internet survey)
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Section 5

Effects of the proposed acquisition - static
analysis

5.1

5.2

In this section we have looked at the effects of the proposed acquisition on plurality
immediately after the transaction in terms of range and number of persons controlling
media enterprises including their ability to influence opinions. We refer to these as
“static” effects.

In performing our static analysis we have had regard to:

whether the proposed transaction constitutes a change of control;

e external plurality: we have considered the range and number of persons having
control of media enterprises in the context of their ability to influence opinions and
control the agenda.’®

o internal plurality: we examined how far the range of views expressed within
media enterprises may ensure sufficient plurality following the proposed
transaction, including the effects of the impartiality rules for broadcast news, the
culture of newsrooms and audience expectations; and

e multi-sourcing and online news provision: we considered the effect of consumers’
use of multiple media and the increase in online news provision.

Change of control

53

54

The proposed transaction involves News Corp, which currently holds 39.14% of Sky,
acquiring the remaining shares it does not own, to give it 100% control of Sky. This
would represent a move from part ownership to full ownership Currently, News
Corp's stake in Sky, while representing material influence over Sky, does not enable
News Corp to pass general and special resolutions alone given the presence of other
shareholders and independent directors.’"

The degree to which News Corp can influence the corporate policy and strategic
direction of Sky, given its current shareholding, will depend on a number of factors:

e Voter turnout and share of votes cast — at present News Corp’s voting rights are
limited to [5<]%'"" which, based on past voter turnout over the last five years,
equates to between [5<]%-[<]% of votes cast. On this basis News Corp is
currently not able, on its own, to achieve a simple majority of votes cast which, for
example, would be necessary to appoint or remove the Board. New Corp’s voting
rights would, however, allow it to block special resolutions which, amongst other
things, would be required to alter Sky's Articles of Association, reduce Sky's
share capital, and decide on the voluntary winding up of Sky.

1% Competition Commission report, paragraph 5.7,Court of Appeal paragraph 90 on range and
number and DTI Guidance paragraph 7.7 on ability to influence.

"%1n Sky/ITV, we assumed that News Corp’s 39% shareholding gave it a level of control over Sky for
the purposes of including newspapers in our assessment, but we did not have to consider in that
context the question of News Corp having full control of Sky.

1M1 [x]
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e Board representation — the Sky board currently includes a majority of
independent directors (8 of 14). Four of the six non-independent directors, are
affiliated with, but not appointed by, News Corp. The remaining two directors are
executive directors and are therefore classed as non-independent directors.""?

e UKLA listing rules and corporate governance arrangements —a number of rules
govern and safeguard transactions between Sky and News Corp.. In particular,
Board approval is required for Sky to enter into certain arrangements with News
Corp or any of its affiliates.

e Special rights — News Corp does not currently enjoy any special voting rights in
respect of its shareholding in Sky, nor does it have the right to appoint a director
to the Sky board.""®

5.5 Taking these factors together the presence of the remaining shareholders and
independent directors is such that News Corp does not have full control over Sky.

5.6 Following the proposed acquisition, News Corp would have 100% ownership giving it
full control of Sky, which would enable News Corp to take decisions that are in the
exclusive commercial interests of News Corp.

57 News Corp may also gain a greater ability to exert influence over editorial decisions,
for example through the appointment or dismissal of the editor of Sky News ( see
later paragraphs 5.54 to 5.103 on our assessment of internal plurality).

Plurality of persons with control of media enterprises

5.8 In considering plurality and sufficiency of plurality, we consider the number and range
of views across different media enterprises in the context of their ability to influence,
and the range of views within media enterprises. This is the approach adopted by the
Competition Commission in Sky/ITV where it termed the former external plurality, and
the latter internal plurality, although in that case the Competition Commission was
considering a situation involving Sky's acquisition of 17.9% shareholding in ITV as
compared to 100% in this case.'

5.9 In looking at the number and range, we did not look simply at the number and range
of media enterprises, but also at their relative ability to influence and inform public
opinion. In doing so we have had regard to the purpose of plurality provisions''®* and
as explained in the Secretary of State’s guidance on the media public interest merger
provisions, which states that the public interest consideration ‘is concerned primarily
with ensuring that control of media enterprises is not overly concentrated in the
hands of a limited number of persons. It would be a concern for any one person to
control too much of the media because of their ability to influence opinions and
control the agenda. This broadcasting and cross media public interest consideration,

"2 For the purposes of Sky's Corporate Governance Code, all executive directors are treated as not

being independent of the company.

" The presence of directors on the Sky Board who are affiliated with News Corp would indicate that
News Corp does have some influence over the appointment of directors; however, this influence
arises from their position as a major shareholder in Sky and not through any special rights.

"% Competition Commission report, paragraph 5.11

"% Lord Mclntosh of Haringey (Parliamentary Under Secretary, DCMS) 2 July 2003, Hansard
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therefore, is intended fo prevent unacceptable levels of media and cross-media

dominance and ensure a minimum level of plurality’’"®.

External plurality

5.10

511

5.12

5.13

5.14

5.15

5.16

Representations have been made to us that after the proposed transaction there
would be sufficient plurality by reference to the total number and range of media
enterprises available.

An analysis of this type would not take account of the ability to influence opinion. It
would simply indicate the number and range of persons with control of media
enterprises providing news and current affairs without considering use by consumers.
[X]

[Xl 117

At the most extreme, adopting a count of the number and range of owners of media

. enterprises without taking account of their ability to influence opinion would mean

that all news and current affairs providers would be included as contributing to
plurality simply by being available regardless of whether they were used by several
million or zero consumers.

We do not consider these submissions or this approach to be credible. Assuming a
reasonable minimum scale, the number and range of persons controlling media
enterprises at the retail level with a minimum scale falls from 16 to 15. At the
wholesale level, the number and range of persons controlling media enterprises
would decrease from 11 to 10""®.

In any event, as explained above, we consider that in assessing plurality and
sufficient plurality we should look not simply at the number and range of media
enterprises, but also at their relative ability to influence and inform public opinion.

"% DTI Guidance, paragraph 7.7

"® For wholesale, this figure has been calculated under the following assumptions:

Specialist TV news broadcasters (e.g. France 24, Al Jazeera, CNN, Euronews, Fox News,
RT, CNBC, Bloomberg, CCTV, Star News, Press TV and NDTV) are excluded as they do not
have a UK news agenda, are targeted at a small minority of the UK news audience. We
estimate that they account for less than 1% of total national news viewing. This would limit
their ability to influence

The TV and Radio news content provided by Sky at a wholesale level to third party
broadcasters is treated as ‘controlled’ by Sky for the purposes of the ‘count’; and

Online only news providers are excluded, as these are not defined as media enterprises
under the Enterprise Act 2002, It should be noted that in almost all cases online news
providers either (i) already have a presence on another platform (e.g. newspapers, TV) and
are therefore included in the ‘count’ of media enterprises, or (ii) are online news aggregators
or (iii) do not have a UK news agenda.

At the retail level, The figure has been calculated using the same assumptions as those at the
wholesale level, with the following exception - the TV and Radio news content provided by Sky at a
wholesale level to third party broadcasters is instead treated as ‘controlled’ by the third party
broadcaster. Furthermore, we have exclude radio providers that account for less than 1% of total
radio listening given their limited ability to influence opinion
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5.17 We have looked at ability to influence and inform opinion by reference to a number of
factors since there is no single standard industry measure which can be used
consistently across media platforms. These are:

e Audience share and reach within individual platforms'®. Where possible, we
have used recognised industry measures for each media platform to assess the
current situation and the potential effect of the proposed transaction.

e Analysis of consumers’ consumption of news - based on minutes of use by a
typical consumer in a day.

e Primary research on consumers’ claimed use of different media. This new
market research provides us with the only available measure to compare the use
and reach of different news sources across different media, something which is of
particular importance in light of our identification of relevant audiences as cross-
media audiences'®®

o
-
fo e

While each of these measures may not individually capture all the different features
of cross media consumption and the effects of the proposed transaction, they provide
useful insight.

In combination the parties would have a significant presence across platforms

5.19 This transaction does not result in a change in the number, range or relative ability to
influence within three of the individual platforms - TV, radio and newspapers. There
would be a change within online news provision, with a reduction in the number of
voices and a concentration in audiences as both News Corp and Sky provide news
on this platform.

520 However, the relevant audience for this public interest test is cross media. Taking
into consideration the parties’ positions across all media platforms, the transaction
may be expected to have an impact on the number and range of persons owning
media enterprises across media platforms.

5.21 As discussed in Section 4, News Corp is currently present on two media platforms
(newspapers and online), while Sky is present on three platforms at the wholesale
level (TV, radio and online) and two platforms at the retail level (TV and online).

5.22 Following the transaction, News Corp would be the only news and media provider
present on all four media platforms at the wholesale level (TV, newspapers, online
and radio). At the retail level, it would be one of three providers of UK-wide news
and current affairs on three of four platforms (alongside the BBC on TV, radio and
online and Northern & Shell on TV, newspapers and online). Considering the
respective positions of the parties in terms of reach on each platform (see Figure 22
and Figure 23), post-transaction, News Corp would have a significant presence’®’
across all media platforms.

"% Audience share is the percentage of total consumption accounted for by a specific news provider.
Audience reach is the percentage of the total audience which is exposed to a specific news provider
'2% This cross-platform metric is a 'share of references’, derived by determining which media outlets,
titles or channels consumers mention when asked about their news and current affairs providers
across media platforms. See Annex 1 for more details

121 post-transaction, at the wholesale level, News Corp would be the largest (of eight) newspaper
provider, the third largest (of three) TV news provider, the second (of two) largest provider of radio
news content, and one of the top five online news providers.

56

MOD300010498



For Distribution to CPs

Report on public interest test

5.23 Most importantly, the transaction will provide News Corp with full control of a
presence on the TV platform. Access to TV for news delivery is of particular
importance - this is the platform to which consumers rely on most, with 73% stating it
is their main source of UK news compared to 8% for radio, 7% for newspapers and

7% for online news'?,

Share of cross media hews consumption — shares of minutes of news consumed

5.24 In order to understand the potential ability to influence public opinion, we have
considered the parties position in respect of their share of ‘news minutes’ consumed.
Ofcom estimates that the average person spends approximately one hour per person
per day consuming news content across media platforms. Using data from industry
standard data sources (BARB / RAJAR / NRS / Nielsen) we can display the

distribution of this time by platform and media owner'?,

5.25 This provides a common measure upon which to compare consumption by media
provider across all platforms. Such analysis does have some drawbacks. In
particular, it assumes that one minute of news consumption is equal in terms of
ability to influence across all media'®, and that the underlying standard industry
measures being converted into minutes are directly comparable'®. Both of these
assumptions are likely to be flawed to some degree.

5.26 Nonetheless, we considered that this measure provides a useful overview of the
parties’ relative positions and ability to influence public opinion through cross-media
news and current affairs consumption, particularly when viewed in conjunction with
other cross media data.

5.27 The results of our analysis of cross media share of consumption based on share of
minutes consumed per head, per day by news provider are set out in Figure 25 and
Figure 26.

5.28 Following the transaction, at the wholesale level, our analysis suggests News Corp
will account for 23.7% of all minutes of news consumption — a 9.8 percentage point
increment. At the retail level, News Corp’s share of minutes would be 16.3% (a 2.4
percentage point increment) given the exclusion of Sky News'’s current wholesale
provision of news to Five and commercial radio. By comparison, the BBC continues
to account for the largest proportion of news minutes consumed (43.5%). The third
placed provider would be DMGT at 9.4% of minutes, with others substantially lower.

122 Respondents were provided a list of different media types and then asked the question “From the

list below, please tell me which of these you use regularly for UK/International news and current
affairs, by regularly | mean at least once a week.”

' For this analysis we have estimated radio news listening based on RAJAR figures and Ofcom
assumptions, This differs to the treatment of reach earlier that displayed all radio listening,
unadjusted.

2 For example, one minute of TV national news consumption in this analysis is equivalent to one
(Qim.cte of reading a newspaper.

it is important to bear in mind that each industry measure has its own methodology for measuring
consumption. For example, television and online measurement are both based on a continuous panel
of people and a metered form of measurement. Radio and print, on the other hand, are based on
respondents’ claimed consumption reported in a diary or survey. Furthermore, there is no consistent
measure of news consumption across platforms.
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Figure 25: Share of news consumption by media enterprise at the wholesale level
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Source: see footnote 126 -

5.29 It should be noted that the share of minutes attributed to Sky could, to some degree,
understate its impact on consumers as a TV viewing minute is attributed the same
value as a minute spent on other media platforms. However, the same will be true of
the relative importance of ITV and Channel 4 in this analysis.

5.30 In practice, we would expect that a TV news minute would hold greater weight in
terms of ability to influence than other media given television’s impact as a medium.
Specifically, TV news broadcasts are designed to deliver information and messages
effectively in a relatively short time period compared to that available to newspapers.
This suggests TV news broadcasts may be somewhat underweighted in this
analysis. At the same time, newspapers may be overweighted given the time spent
on reading. The analysis also highlights how a relatively limited amount of time may
be spent by consumers using online news media.

531 [X].

58

MOD300010500



For Distribution to CPs

Report on public interest test

Figure 26 - Proportion (%) of news minutes consumed per head/per day by platform

and provider'?®

Papers TV Radio® [ Online* Total
Sky (including radio) 0.0 2.4 6.7 0.0 9.1
Five 0.0 0.7 0.0 0.0 0.7
News Corp 13.8 0.0 0.0 0.1 13.9
News Corp / Sky 13.8 3.1 6.7 0.1 23.7
BBC 0.0 - 249 18.3 0.3 43.5
ITV 1 0.0 4.8 0.0 0.0 4.
Channel 4 0.0 1.1 0.0 0.0 1.1
ITN (ITV1 + C4) 0.0 5.9 0.0 0.0 5.9
DMGT 9.2 0.0 0.0 0.2 9.4
Trinity Mirror 4.8 0.0 0.0 0.0 4.8
Telegraph Media Group 4.2 0.0 0.0 0.1 4.2
Northern & Shell 4.1 0.0 0.0 0.0 4.1
Guardian Media Group 2.6 0.0 0.0 0.1 2.7
Lebedev Foundation 1.0 0.0 0.0 0.0 1.0
Pearson 0.6 0.0 0.0 0.0 0.6
Total 40.3 33.9 25.1 0.7 100.0

Source: see footnote 126

5.32 Overall, we consider that this measure provides a useful insight into the levetl of news
consumed from each media provider. The analysis indicates that News Corp
currently holds a strong position with respect to the consumption of news content
across all media. This will be further strengthened by their acquisition of Sky,
creating a significant gap between the top two providers (the other being the BBC)
and the remaining news providers. On this measure, the effect of the proposed
transaction varies when the impact on wholesale or retail news provision is
considered.

'?® Note of data sources:

e Papers: Ofcom analysis based on NRS data supplied by Kantar Media. Audience base is
16+, and the data covers the period October 2009 — September 2010.

e TV: Ofcom analysis. Total minutes of television viewing sourced from BARB, all Adults (16+),
all homes. National and international news subgenre category only in BARB. The base for
minutes/head is the adult UK population. Note that news output on Sky represents Sky News
channel's output that is categorised as national/international news in BARB. For the BBC, it
includes news on BBC One, BBC Two and BBC News. October 2010.

¢ Radio: Ofcom analysis. Total minutes of radio listening sourced from RAJAR, based on all
adults (16+), Q3 2010. Minutes spread across the total adult population 16+. As RAJAR does
not provide programme genres, we have had to estimate the amount of listening to the news
genre on radio. We have weighted minutes of listening to commercial radio and BBC radio
services according to an assessment of the proportion of the schedule dedicated to news
output. The weighting is 5% for all stations except BBC Radio 4, which has been weighted at
27% and BBC Radio Five Live (19%). Note that this doesn't include minutes of unallocated
radio listening which, by its nature, cannot be apportioned to news and non-news content.

¢ Online: Ofcom analysis. Sourced from Nielsen, all internet users aged 2+ in October 2010.
The base for minutes/head is Ofcom’s estimate of the population aged 2+.
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Relative share and reach of the combined entity across media

5.33 Our market research has enabled us to examine the parties’' position, relative to other
nation-wide news providers, in respect of their importance to consumers both as a
main source of news, and as a regular source of news more generally. This measure
provides the most direct comparison across media for sources of news, with
consumers identifying both their main and regular sources of news.

5.34 Figure 27 to Figure 30 show News Corp's position relative to other providers
following the transaction in relation to both wholesale and retail provision of news.

5.35 - Most notably, post transaction News Corp would be of roughly equal size to ITN and
ITV as the second largest main source of news at both the wholesale and retail level.
Similarly, News Corp’s position as the second largest provider in respect of all
sources of news is also further strengthened, increasing the gap between it and
ITVAITN.

5.36 Examining this analysis in more detail at the wholesale level, News Corp would be
the equal second largest single main source of news with a share of 15% of
respondents, marginally ahead of ITN (14%) and behind the BBC (54%). Sky News,
which was the third player pre-acquisition, would no longer exist as a distinct media
enterprise from an external plurality perspective. There would then be a notable drop
in share to the next largest providers.

5.37 All of these other players have a substantially smaller share given their focus on one
or two of the four platforms and most notably their lack of presence on the TV
platform. In addition, the proposed transaction would result in News Corp achieving
a share of references for all regular sources of news of 22%, second to the BBC
(37%), and ahead of ITN (12%), DMGT (5%)"*", and the Trinity Mirror Group (4%).

'?7 See footnote 85 for a discussion of the possible effects of the omission of the following tities from
the prompted list of newspaper titles in our questionnaire: Mail on Sunday, Daily Star on Sunday,
Sunday Express, The People.
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Figure 27 - Share of references for single main source of news, at

wholesale level (post —transaction) (Base — all regular news users)
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Figure 30 - Share of references for all news sources, at retail level (post —
transaction) (Base — all regular news users)

40%

35%

30%

25%

20%
15% -
10% 1

0%

Group 1

S SO W

News Corp/ Sky

| @
N

News Corp

Sky

Group 4
PO I,
Group 3
— w
10%
ﬂ ud B4 BA BA . e 5% ,
5 § 3 T $ % 5 s8|l¢ @
= Q c 7] <l o ® |4 S 3
Q (V] 5 L] (V] 9] b 3 B 3
5 £ £ 8 8 S a S o
° o I} k=] o <] % £
£ < @ @ w 3
= 5 = = 3z S
2> z c © 2 £
= o (=% @ o
£ © [ o o
= 5 o ]
> 2 —
o @
L - J

61

MOD300010503



For Distribution to CPs

Report on public interest test

5.38 At the retail level, a combined News Corp/Sky would become the equal second
largest single main source of news with a share of 13% of respondents, behind the
BBC (54%) and marginally ahead of ITV (12%), DMGT (3%), and Channel 4 (2%)
and the Guardian Media Group (2%). News Corp would also strengthen its position
as the second largest provider by share of reference for all regular use of news
sources (17%).

5.39 This compares to the BBC (first with 37%) and [TV (third with 9%), DMGT (fourth with
5%) and a range of other smaller providers. In both cases, Sky News which was
third and fourth in terms of main source and all sources would cease to exist as a
distinct media enterprise provider of news in terms of external plurality.

5.40 Overall, the proposed transaction would result in the loss of the fourth largest
provider of news content and would serve to strengthen News Corp’s position as the
second largest provider of news content, second to the BBC. Furthermore, it would
further widen the gap between News Corp and ITV / ITN and the remaining news
providers across all media platforms. Such a change to the relative ability to
influence public opinion may suggest public interest concerns.

5.41 As noted earlier, our cross media audience research also provided us with the means
to estimate cross media audience reach for each media provider. The results of this
analysis are given in Figure 31 and Figure 32. The BBC continues to lead with a
cross media audience reach of 81% of regular news consumers. However, after the
transaction, News Corp will overtake ITV/ITN as the second largest provider in terms
of cross media audience reach with 51% at the wholesale level and 42% at the retail
level.

5.42 Both News Corp and ITV/ITN achieve substantially higher levels of cross media
audience reach (more than double) relative to the remaining media providers. At the
wholesale level, the transaction also results in the loss of one of four media providers
today who achieve a cross media audience reach of greater than 30%'%.

5.43 By looking at these measures, we consider that post-transaction, providers of news
and current affairs can be divided into four groups based on their relative share and
reach, indicating relative ability to influence.

¢ In the first group, the BBC has the largest share both in terms of share of main
source of news (54%) and share of references to all sources of news by regular
news users (37%), as well as the largest reach of all news providers (81%).

e News Corp/ Sky and ITN (at wholesale level) or ITV (at retail level) tend to
constitute a second group of providers with a share of main source of above
10%, and share of references to all sources of news above 9%. Post-transaction,
these players have a reach in excess of 30%.

e A third group, made up mainly of the other physical and online newspaper
providers who have shares of 5% or less in terms of share of references to all
sources of news used regularly and share of main source of news and a reach of

128 At the retail level, the number of providers with a cross media audience reach of greater than 20%
remains the same.
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16% or less. These include DMGT'?, Trinity Mirror and the Guardian Media
Group.

5.44 Finally, there are a large number of other providers who were referenced by
respondents but which, individually, have small share of references.

Figure 31 - Cross-media audience reach for news, wholesale level (post-transaction)
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Source: Ofcom cross-media audience research, 2010. Base — all regular news users, 96%
of GB population

2% Associated Newspapers does achieve a share of 5% on the basis of all sources of news at the

retail level.
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Figure 32 - Cross-media audience reach for news, retail level (post-transaction)
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Summary of analysis of external plurality

5.45 We have looked at the number and range of persons with control of media
enterprises taking account of their ability to influence and inform opinion by reference
to a number of different measures in order to assess the impact of the transaction on
the parties’ position with respect to cross media consumption.

5.46 While Sky News’ audience share as highlighted by TV industry data is relatively low,
. it has a significant ability to influence public opinion and the news agenda in
audience terms given its presence and reach on TV and having built a strong
presence in retail and wholesale news provision. As a result, today it makes a strong
and positive contribution to plurality. Similarly, News Corp contributes to plurality as
a result of its presence in newspapers and online. The proposed transaction would
result in Sky ceasing to be a distinct media enterprise from News Corp.

5.47  Share of minutes is a less directly comparable measure. However, it provides a
useful complementary measure. Our view based on our new market research and set
out above is supported by the analysis of share of minutes, which demonstrates that,
following the transaction, News Corp would consolidate its position as the second
largest provider of news and current affairs behind the BBC, creating a significant
gap between these top two providers and the remaining news providers. This
analysis also shows that online may account for a relatively limited amount of time for
news consumption, especially in relation to newspapers which are seen to represent
a significant share of total news minutes.
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5.48 Based on our market research, the effect of the proposed acquisition is to bring
together one of the three main providers of TV news with the largest provider of
newspapers. The effect on the relevant share of references and reach is indicated by
our market research. In relation to the provision of wholesale news:

e The proposed transaction would result in Sky ceasing to be a distinct media
enterprise, reducing the number of Group 2 providers from three to two in both
share and reach terms. This is particularly marked in wholesale news provision.

e The proposed transaction would be a combination of the second and fourth
largest providers based on our research into share of all references for news
providers. For example, News Corp’s potential ability to influence would increase
with the addition of Sky News, increasing its share of references from 12% to
22%. News Corp’s reach as a percentage of regular news consumers would
increase from 32% to 51%.

e This does not suggest News Corp moves from Group 2 to Group 1% in our charts:
it would not be of the same scale as the BBC in share or reach terms after the
proposed transaction. However, it would be larger in relative ability to influence
opinion than both ITN and the Group 3 providers at the wholesale level.

5.49 This analysis is based on all news sources measured in the survey (across TV,
newspapers, online and radio) and is based on wholesale news provision not retail.

5.50 However, a similar picture is displayed when considering all sources of retail news
provision, outlined below, and when considering the main source' of news at the
retail level (see Figure 28 and Figure 30). In both cases, the BBC continues to be the
largest provider, while the transaction increases News Corp’s potential ability to
influence.

5.51 We note that the acquisition would not affect the BBC's status as the strongest
provider of news and current affairs in the UK. As with all media enterprises, the BBC
may have an institutional view which can shape its editorial decisions. However, the
governance of the BBC is different from other broadcasters in that it has a Royal
Charter that requires it to be “independent in all matters concerning the content of its
output...and in the management of its affairs.” Its strategic direction is set by the BBC
Trust, which is held publicly accountable for the performance of its role in meeting the
“public interest, particularly the interest of licence fee payers”. The Trust must also
maintain the independence of the executive, which oversees output. This is
fundamentally different from other media enterprises, including News Corp, which
typically have a controlling proprietor.

5.52 We therefore consider that the proposed transaction will result in an increase in
News Corp’s ability to influence public opinion, as measured by share of news and
current affairs consumption in the context of a cross media market. Taken in
combination, this indicates a change in the concentration of media ownership which
is likely to affect sufficient plurality.

XA typographical error contained in the version of this report sent to the Secretary of State on 31
December 2010 has been subsequently corrected here. The original text was: “This does not suggest
News Corp moves from Group 1 to Group 2 in our charts”.
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Internal plurality

5.53 For the reasons set out above, we consider that the proposed acquisition by News
Corp giving it 100% ownership of Sky’s shareholding would reduce the number of
persons with control of media enterprises, with Sky ceasing to be a distinct media
enterprise. Although News Corp would have fulf control of Sky we have nonetheless
considered the actual extent of control that would be exercised and exercisable by
News Corp.

5.54 We have received a number of submissions on how far internal plurality within the
merged group would help in ensuring a range of opinions; in particular whether Sky
News could be seen to remain an independent voice to News Corp’s other news
outlets. Some respondents to our invitation to comment submitted that it was
inappropriate to consider internal plurality at all in circumstances where the proposed
acquisition led to 100% control. However, the Court of Appeal has stated that the
right approach is to “take into account the actual extent of the control exercised and
exercisable over a relevant enterprise by another, whether it is a case of deemed
control resulting from material influence...or rather one of actual common ownership
or control”*",

5.55 The Competition Commission noted in Sky/ITV that “[BSkyB’s board] had no role in
the day-to-day editorial control of Sky News content on television or online. We
received no evidence from third parties to suggest that senior executives at BSkyB or

its parent companies exerted influence on the Sky News agenda’. '*

5.56 We note comments made by Rupert Murdoch to the Ownership of the News report
by the House of Lords Select Committee on Communications where he noted. the
only reason that Sky News was not more like Fox News was because ‘nobody at Sky
listens to me”**). We also note News Corps’ submission that despite the degree of
control it currently has over Sky, it does not currently exert such control to influence
editorial decisions of Sky News.

5.57 Therefore, in terms of editorial decisions, in looking at the position today, we have
considered Sky News as a media enterprise which is distinct from News Corp
regardless of the 39.14% ownership.

558 We received a mixed set of responses on how far internal plurality may remain once
News Corp owns 100% of Sky. This section considers:

e Concerns that internal plurality for Sky News will not be maintained.

« Arguments that a range of existing mechanisms will ensure internal plurality will
be maintained

Concerns in relation to internal plurality

559 The main concern raised has been that, given the proposed acquisition will result in
full ownership of Sky by News Corp, internal plurality for Sky News cannot be

3 British Sky Broadcasting Group PLC, Virgin Media Inc v The Competition Commission and
Secretary of State for BERR and others, [2010] EWCA Civ 2, at paragraph 121.

132 Paragraph 5.57, Competition Commission Report on the Acquisition by BSkyB plc of 17.9% of the
shares in ITV Plc sent to Secretary of State (BERR) 14 December 2007

'3 touse of Lords Select Committee on Communications, Ownership of the News, 2008, Appendix 4,
paragraph 47
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guaranteed. Representations argue that this is because the proposed acquisition will
result in the loss of independent shareholders and the removal of the existing
independent directors who currently help protect the independence and diversity of
Sky News. Following the proposed transaction, News Corp would have greater direct
control and influence over the editorial staff of Sky News.

One important issue here is the fact that, post transaction, News Corp would be able
to appoint and dismiss the editor of Sky News. It has also been argued that:

e the economics of news provision means some level of operational integration is
likely, providing new coordination mechanisms for Sky and News Corp; and

e media proprietors have a tendency to intervene in editorial decisions, most
notably in the newspaper industry.

Operational integration

5.61

5.62

5.63

5.64

5.65

The economics of news provision is dominated by the substantial fixed costs of
newsgathering and distribution. We received representations arguing that the
acquisition would provide News Corp with the opportunity to reduce some of these
fixed costs by integrating aspects of the news operations of Sky News and News
Corp's news titles, including News International’s UK newspapers'*. Integration
could range from consolldatlon of certain back-office functions, e.g. HR or IT support,
to full newsroom integration with shared journalists, foreign bureaux and/or editorial
control.

We recognise that some synergies can be realised without any need for a merger.
There are examples today of commercial deals between rival titles designed to
deliver such synergies. For example, The Daily Telegraph currently uses News
International’s printing press facilities. We also note that David Elstein submitted that
Sky and News Corp could integrate their newsrooms regardless of the proposed
acquisition, if they were so inclined.

We also recognise that operational integration of editorial functions associated with
different titles could be counter-productive, in circumstances where those different
titles have different target audiences, and where it is therefore commercially
advantageous for the different titles to maintain distinct voices. We note in this
context that News Corp has not integrated news functions of its existing titles and
channels either in the UK or internationally. We note News Corp’s submission [<]
noted the views from Perspective’s report on the difficulties posed from different
cultures of TV and press newsroom. We also note that David Elstein submitted that
Sky and News Corp could integrate their newsrooms regardless of any proposed
acquisition, if they were so inclined.

Nevertheless, we believe that the transaction would make it possible to exploit a
range of operational synergies between News Corp and Sky. [3<].

Overall, we consider that some level of operational integration is likely to follow as a
result of the transaction. Even if this does not result in newsroom integration, it may
still result in an enhanced ability to co-ordinate the news gathering and distribution
activities of different distribution channels, and therefore an enhanced ability for the
News Corp to exercise influence.

¥ Seee. g. responses from BT (page 5); Campaign for Press & Broadcastlng Freedom (page 5);
Northern & Shell Network Limited (throughout).
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Media proprietors’ influence

5.66 Numerous submissions to Ofcom alleged that Rupert Murdoch has a history of
intervening in the editorial decisions and political slant of the News Corps
newspapers, and that after the proposed acquisition this editorial influence would be
extended to Sky News thus reducing the level of plurality within the media

enterprise’®.

5.67 Arange of anecdotal evidence was provided to this point in relation to News Corp,
however, it should be noted that claims of such influence are not limited to News
Corp — it is a common theme for many media enterprises, most notably in the press.

5.68 As set out in the Competition Commissions report'® there are fewer regulatory
restrictions on newspapers than on television news and, in particular, newspapers
are able and expected to take an explicit editorial position in relation to topical issues.
The risk is that a ‘traditional newspaper proprietor’ may seek to adopt a similar
approach to TV news.

569 Among News Corporation titles, it has been argued that Rupert Murdoch adopts
different roles and exerts different levels of influence. This issue was considered by
the Competition Commission in Sky/ITV where it noted that:

News International also told us that Mr Rupert Murdoch and the News International
Executive Chairman had regular discussions with the Editor of The Sun on a range
of editorial matters, from page design to editorial policy, whereas, in relation to The
Times and The Sunday Times, the position on news coverage, editorial stance and
appointment of editors is governed by the terms of the DTI consent of 27 January
1981 relating to the transfer of these titles to their current ownership’’.

5.70 The Competition Commission in Sky/ITV concluded that there was a considerably
greater degree of involvement by Mr Rupert Murdoch in relation to The Sun than
some other News International newspapers, such as The Times.

5.71 This was further supported by evidence submitted by Rupert Murdoch to the House
of Lords Select Committee on Communications report on The Ownership of the
News'*® In this evidence Rupert Murdoch described himself as a ‘traditional
proprietor’ for The Sun and News of the World exercising editorial control on major
issues, like which political party to back in a general election or which policy to
support on Europe. However he argued that ‘the law’ prevents him from instructing
the editors of The Times and The Sunday Times and that the independent board is
there to ensure he cannot interfere.

5.72 However we also received submissions which argued, for example, that during
Andrew Neil's tenure as editor of The Sunday Times Rupert Murdoch sought to
intervene in the editorial content of the paper in areas that related to Rupert
Murdoch's business interests.

1% See e.g. responses from Slaughter and May paragraphs 7.11-7.18; Campaign for Press and

Broadcasting Freedom note 7; International Consumer Policy Bureau, entire document; Professor
Steven Barnett, sections 2(i)-(ii).

'% paragraph 5.58 Competition Commission Report on the Acquisition by BSkyB pic of 17.9% of the
shares in ITV Plc sent to Secretary of State (BERR) 14 December 2007

187 Paragraph 5.6 Competition Commission Report on the Acquisition by BSkyB plc of 17.9% of the
shares in ITV Plc sent to Secretary of State (BERR) 14 December 2007

'3 House of Lords Select Committee on Communications report on The Ownership of the News
paragraph 128
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This influence does not always have to be overt. The House of Lords report “The
Ownership of the News” quotes Andrew Neil:

“There are many ways in which you can influence a newspaper
without giving a downright instruction. Throughout the 11 years that |
was Editor of The Sunday Times, | never got an instruction to take a
particular line, | never got an instruction to put something on the front
page and | do not think | even got an instruction not to do something,
but | was never left in any doubt what he wanted”

Some of the submissions we received noted that intervention also took place when
the news agenda coincided with News Corps wider business interests. A submission
referred to Andrew Neil, who said that the division between The Sun and the Times'
editorial independence as declared by Rupert Murdoch was blurred over issues
which specifically related to the business interests of News Corporation, rather than
day-to-day coverage or major political issues."®

Andrew Neil also reports that while editor he was subject to interference on news
items which affected Rupert Murdoch’s business.™

We also note submissions from Sky and the conclusions of the Competition
Commission, that there is no evidence of editorial influence being exerted on Sky
News by the Sky Board or by shareholders. David Elstein noted in his submission
that in his own experience there was never any pressure applied to Sky News.
However, we also note that the evidence of past behaviour may not necessarily be a
reliable indicator of future behaviour.

Submissions that there are a number of existing mechanisms that would
ensure internal plurality

5.77

We received submissions making four main arguments suggesting internal plurality
would remain following the proposed acquisition:

e Increasing the level of control to full control will not translate in to the loss of Sky
News’s editorial independence as Sky News' editorial policy is not a matter for
the Board.

e Existing regulatory safeguards, notably impartiality requirements on TV broadcast
news would protect internal plurality and ensure no undue influence on the news
agenda and public opinion from media owners.

e The existing impartiality requirements and history of TV news has resulted in
audience expectations of impartial TV news broadcasts, a high level of trust in TV
news and a distinct culture among TV news journalists and newsrooms.
Combined, these all help protect plurality.

e The nature of TV news, especially rolling news services like Sky's, is such that
the news agenda is defined by breaking news, not by what stories a broadcaster
chooses or chooses not to cover. This is different from the role played by
newspapers, which adopt a more investigative approach to finding and exploring
stories, as well as containing opinion and comment.

139

Slaughter and May submission 7.12, p16-17

“® House of Lords Select Committee on Commumcahons Ownership of the News 2008, paragraph

188
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Sky's editorial policy is not a matter for the Board

5.78 News Corp submitted that Sky’s editorial policy was not a matter for Board
determination. Editorial policy has not been debated at Board level and News Corp
has not sought to influence the editorial policy of Sky News. Further they argued that .
there is no evidence that the independent directors have had to “defend” the editorial
policy of Sky News against influence by News Corp executives. News Corp stated
that the regulatory requirements of impartiality in Ofcom’s Broadcasting Code and the
strong culture of independence in TV newsrooms (see below) are significant
safeguards.

5.79 However, notwithstanding the regulatory framework and culture, we note that the
current behaviour of News Corp as a minority shareholder in Sky is not necessarily a
clear indicator of its future behaviour should it have full control of Sky. The degree of
control exercisable by News Corp as a full owner is clearly potentially different from
its current minority shareholding, for example, News Corp would be able to appoint or
dismiss the senior editorial team, including editor, at Sky News.

Impartiality requirements

5.80 Section 5 of the Broadcasting Code is intended ‘fo ensure that news, in whatever
form, is reported with due accuracy and presented with due impartiality’ and 'to
ensure that the special impartiality requirements of the [Communications] Act are
complied with™*".

5.81 We received submissions that argued that the impartiality rules in Ofcom’s
- Broadcasting Code: :

» reduce the scope for influence by owners of television channels over editorial
decisions concerning broadcast news; and

e are not limited to preventing the biased presentation of news stories, but also
prevent partiality for political reasons in editorial decisions on the selection of and
prominence given to stories which are broadcast.

5.82 We have considered whether existing provisions on impartiality and due prominence
would allay any internal plurality concerns arising from this transaction.

5.83 The requirement for broadcasters to present the news with “due impartiality” is of
course not absolute and broadcasters have a degree of editorial discretion in the
selection of the news agenda. These rules would not necessarily prevent an
individual with control of a media organisation from influencing the news agenda
through the selection or omission of stories. There could be cases where the
deliberate exclusion of stories could potentially be a breach of the Broadcasting
Code. However, in practice, the effect of partial selection or omission of news stories
would be a subtle one which it could be difficult, through regulation, to identify and/or
prove.

5.84 The potential limitations of impartiality regulation and the role that selection of stories
can have in setting the agenda have been highlighted to us by a number of
submissions and were indeed noted within the Sky Chairman’s own MacTaggart
lecture in 2009:

141 Ofcom, Broadcasting Code Section 5 hitp://stakeholders.ofcom.org.uk/broadcasting/broadcast-
codes/broadcast-code/impartiality/
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‘the system is concerned with imposing what it calls impartiality in
broadcast news. It should hardly be necessary to point out that
mere selection of stories and their place in the running order is itself
a process full of unacknowledged partiality’.'*?

This is consistent with the position of the Competition Commission in Sky ITV:

Impartiality relates to the fair and balanced treatment of differing viewpoints in relation
to particular news stories. However, it does not address the relative prominence given
to each story. In our view, it is a matter of public interest that decisions about the
relative importance of different news stories should be made by a range of
independent people and reflect diverse perspectives”*®

We found that the regulatory framework, while relevant to the plurality of news and,
hence the statutory public interest assessment, does not on its own ensure a
sufficiency of plurality of news “***

We agree with the Competition Commission’s conclusion and in particular with its
view that "decisions about the relative importance of different news stories should be
made by a range of independent people and reflect diverse perspectives*.

We recognise that the impartiality rules are relevant and may contribute as a
safeguard against potential influence on the news agenda by media owners, but they
cannot by themselves necessarily ensure against it. Our view is that these provisions
do not by themselves adequately address all potential concerns.

In any event, there is a difference between the Broadcasting Code which provides
the regulator with the ability to intervene on a case by case basis to ensure
impartiality in terms of news presentation and the statutory need for there to be a
sufficient plurality of persons with control of media enterprises. The regulatory
framework, while relevant to the plurality of news and hence the public interest
assessment, does not on its own ensure a sufficiency of plurality of news.

Audience expectations

5.89

5.90

We received submissions that argued audiences have particular expectations for
television news to be impartial and balanced, citing Ofcom research which found that
87% of audiences thought impartiality was important in television news'*. These
submissions also suggested that the relatively low audience share of Fox News in
the UK was evidence of a lack of demand for partial journalism in TV news in the UK.

While audience expectations may deter a media owner from attempting to influence
editorial decisions, it is our view that the audience desire and expectation for
impartial TV news would not be sufficient to ensure the continued delivery of impartial
news and a plurality of views. They may act as a constraint —to an extent —

stories that are broadcast. However, these expectations are less likely to be relevant
when considering which items are included in— or excluded from - the news agenda.

142 - James Murdoch, MacTaggart Lecture, 2009

Compet|t|on Commission, Acquisition by British Sky Broadcasting Group plc of 17.9 per cent of the
shares in ITV plc, 14 Dec 2007 paragraph 5.12

Compet|t|on Commission, Acquisition by British Sky Broadcasting Group plc of 17.9 per cent of the
shares in ITV plc, 14 Dec 2007, paragraph 5.38

Compet|t|on Commission, Acquisition by British Sky Broadcasting Group plc of 17.9 per cent of the
shares in ITV plec, 14 Dec 2007, paragraph 31

*® Ofcom, New News Future News, Figure 5.4 p65
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We believe that, while there could be commercial incentive to cater to audience
demand for impartial news, the extent to which this would prevent any potential
desire to interfere with the editorial independence of Sky News is unclear and hard to
quantify.

5.91  In addition, while in some cases audiences (and the regulator) would be able to
identify more obvious partial news as a result of story selection (for example on very
high profile political issues), other cases would be harder to identify (for example,
non-selection of stories detrimental to the commercial or personal interests of a
media owner). ‘

5.92 Therefore, we do not consider that audience expectations of TV news could be relied
on to protect plurality.

Culture of TV newsrooms

5.93 We have received submissions that safeguards already exist within the internal
culture of all TV newsrooms, including Sky News. At the core of these is the
argument that TV news has a different culture from newspapers, and that this culture
would be resistant to editorial interference. Evidence submitted included:

e . Comments on the nature of TV news compared to newspapers for example
television news, with its different technical and logistical skills, tends to recruit
from within itself rather than from newspaper journalists which suggests that this
cements the separate culture.

¢« There is already a strong culture of independence among TV news editors, in
part due to the expectation of impartiality and also as a result of the approach of
the BBC in this area. The culture of independence was noted by the Competition
Commission in Sky/ITV: “the evidence that we received suggested to us that
there was a strong commitment to editorial independence across television news
broadcasting which would lead to editors resisting any direct board intervention or
intervention from shareholders to set the news agenda”*’

5.94 Alternatively, other representations questioned how far such cultural differences and
safeguards could be depended on in a situation of full ownership. Specifically,
concerns were raised that editors may ‘self-censor’ as editors cannot be expected to
act with complete disregard to the views of a full owner'®. This links to points made
by the Competition Commission which noted: “boards usually play some role in the
appointment of editors”.

5.95 In addition, in future there may be potential journalistic and operational benefits
arising from combining print and TV journalists when creating news for converged
platforms. The increasing use of video content on text based news websites, or
development of news for convergent devices, may result in a change in the
distinction between print and video journalism and hence a chance in the role and
culture of newsrooms.

"“TCompetition Commission, Acquisition by British Sky Broadcasting Group plc of 17.9 per cent of the
shares in ITV pic, 14 Dec 2007, Paragraph 5.68
%8 See e.g. responses from Slaughter and May, paragraph 7.13; Professor Steven Barnett, section

2(ii)
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It is our view that cultural safeguards may be expected to go some way to
maintaining the editorial impartiality of Sky News but we do not consider that they
can be relied upon to secure plurality.

Summary of analysis of internal plurality

5.97

5.98

5.100

5.101

5.102

5.103

We recognise that audience expectations, the culture of TV journalism and the nature
of rolling news may together contribute towards the independence of editorial voices
against proprietary influence on the Sky News agenda. However, for the reasons set
out above we do not consider that these factors will ensure plurality.

We recognise that the impartiality rules are relevant and may contribute as a
safeguard against potential influence on the news agenda by media owners, but they
cannot by themselves necessarily ensure against it. Our view is that these provisions
do not adequately address all potential concerns.

In any event, there is a difference between the Broadcasting Code which provides
the regulator with the ability to intervene on a case by case basis to ensure
impartiality in terms of news presentation and the statutory need for there to be a
sufficient plurality of persons with control of media enterprises. The broadcasting
regulatory framework, while relevant to the plurality of news and hence the public
interest assessment, does not on its own ensure a sufficiency of plurality of news.

We recognise that it is possible that Sky News may remain a strong independent
voice from an internal plurality perspective even while no longer part of a distinct
media enterprise. »

However, in a situation where Sky is wholly owned by News Corp and where we
have received a significant number of representations that a proprietor may want to
interfere with editorial decisions, we need to understand what would in practice
prevent such intervention. From the evidence submitted to us, while there are factors
that are likely to contribute to internal plurality, we consider that these are not such
that they would preclude such interference in circumstances of full control.

In light of the importance attached by Parliament to media plurality in informing
opinion and setting the agenda, we do not consider that in this case we can rely on
internal plurality to ensure sufficient plurality in the provision of news and current
affairs.

This is consistent with views expressed by the House of Lords Select Committee on
Communications in 2008:

We do not believe that an internal company structure can be an adequate substitute

for competition law and statutory regulation in ensuring that no single voice becomes

too powerful.\*°

Multi-sourcing and online news provision

5.104

As explained in section 4, consumers tend to use more than one source of news and
current affairs and this is a relevant consideration in any plurality assessment. This is
because the extent to which consumers access and use news and current affairs

**House of Lords Select Committee on Communications, The Ownership of the News , 2008,
paragraph 220
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from different providers may limit the ability of any single provider to influence
audiences.

5.105 The use of multiple sources of news is considered in most of the measures we have
used to assess changes in external plurality. The effects of multi-sourcing are
particularly evident when comparing the share of references of different providers for
all news sources (which takes account of consumers’ use of multiple sources) with
the shares related to single main sources (which instead considers only the sources
to which each consumer attaches the most importance).

5.106 The BBC accounts for 37% of references when considering all sources of news by
wholesale provider, but its share rises to 54% when looking at single main sources.
ITN's share of references remains similar (12% and 14%) when moving from all
sources to single main source, and Sky also broadly maintains its share (10% for-all
sources, 9% for single main source). News Corp has a materially lower share of
single main source share of references (6%) relative to its all-sources share (12%). A
similar trend is visible for other newspaper providers. This suggests that consumers,
when prompted to choose a single source of news, attach more weight to the news
and current affairs content they access on television as opposed to newspapers.

5.107 News Corp’s ability to influence is strengthened by the proposed acquisition (both in
terms of share and of reach) even when taking into consideration all the sources that
consumers access regularly. It is important to note that, regardless of the level of
multi-sourcing, acquisition of one player by another will always result in an increase
in the relative share of the acquiring enterprises. Similarly, a merger will always
increase the reach of the acquirer unless the two entities merging have a perfectly
overlapping audience.

5.108 In addition to considering multi-sourcing in our analysis of static effects to external
plurality, we have also looked specifically at whether the proposed acquisition would
change overall levels of multi-sourcing by consumers through the loss of one distinct
news and current affairs provider (Sky News).

5.109 In its submission, News Corp estimated that 6% of ail UK consumers relied on both
News Corp and Sky for news. Of these, approximately 96% also sourced news from
other sources as well. News Corp therefore estimated that the proportion of
consumers who would, post transaction, rely on only News Corp and Sky News and

no other news provider would be 0.3% of the population'°.

5.110 As described in section 4, our research found that in a typical week consumers used
on average 2.9 wholesale news providers, with 46.8% of respondents claiming they
use 1 or 2 providers and 29.2% 4 or more. We