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O n  30  M a rch  2011, in  a  la n d m a rk  d e c is io n , th e  S u p rem e C ou rt a b o lish e d  th e  
fo u r  h u n d red  y ea r  ru le  o n  ex p er t w itn e ss  im m u n ity . A s a  r e su lt, ex p ert 
w itn e s se s  in str u c te d  in  c iv il lit ig a tio n  p ro c e e d in g s  w ill n o  lo n g e r  b e n e fit  
fro m  im m u n ity  fro m  s u it  in  r e sp e c t o f  e v id e n c e  g iv e n  b y  th em  in  co u rt o r  
a rb itra tio n  o r  w ork  w h ich  is  ca rried  o u t in  p rep a ra tio n  fo r  th e  g iv in g  o f  
su ch  e v id e n c e .

B a ck g ro u n d

T h e fa c ts

In  M arch  20 0 1 , th e  C la im a n t h a d  b e e n  h it  b y  a  car w h ich  re su lte d  in  p h y sic a l 
a n d  p sy c h ia tr ic  in ju r ie s . H e in str u c te d  so lic ito r s  w ith  a  v ie w  to  b r in g in g  a  
c la im  in  p e r so n a l in ju ry  a g a in st th e  d r iv er  o f  th e  ca r . T h e so lic ito r s  in  
tu rn  in str u c te d  th e  D e fen d a n t ex p er t, a  c lin ic a l p sy c h o lo g is t, to  p rep a re a  
rep o r t o n  th e  Q a im a n t's  p sy ch ia tr ic  in ju r ie s  fo r  th e  p u rp o ses o f  th e  
p e r so n a l in ju ry  c la im . T h e D e fen d a n t c o n c lu d e d  th a t th e  C la im a n t w a s  
su ffe r in g  fro m  p o st tra u m a tic  s tr e ss  d iso rd er  ("PT SD ") a s a  re su lt.

T h e C la im a n t su b se q u e n tly  is su e d  p r o c e e d in g s  a n d  lia b ility  w a s a d m itted  b y  
th e  d r iv er  o f  th e  car, w h o  in str u c te d  h is  e x p e r t to  e x a m in e  th e  C la im a n t a n d  
p rep a re  h is  o w n  rep o rt. T h e d riv er 's e x p er t c o n c lu d e d  th a t th e  C la im an t w a s  
e x a g g era tin g  h is  sy m p to m s. T h e ju d g e  o rd ered  th e  tw o  e x p er ts  to  h o ld  a  
d isc u ss io n  a n d  p rep a re a  jo in t  s ta te m e n t reco rd in g  th e  o u tco m e o f  th a t 
d isc u ss io n  to  a s s is t  th e  C ou rt a t tr ia l.

T h e D e fe n d a n t ex p ert s ig n e d  a  jo in t  s ta te m e n t w h ich  w ro n g ly  reco rd ed  th a t  
sh e  a g reed  w ith  th e  d riv er's e x p er t a n d  fo u n d  th e  C la im a n t to  h a v e  
ex a g g era ted  h is  sy m p to m s. A s a  r e su lt o f  th is  jo in t  s ta te m e n t, th e  
C la im a n t's c a se  w a s so  b a d ly  d a m a g ed  th a t h e  fe lt  b o u n d  to  se ttle  h is  c l a i m  

fo r  a  fa r  lo w e r  su m  th a n  h e  m ig h t e ls e  h a v e a ch iev ed .

T h e c la im

A s a  r e su lt, th e  Q a im a n t b ro u g h t a  c la im  in  n e g lig e n c e  a g a in st th e  
D efen d a n t ex p ert. T h e D e fen d a n t e x p er t a p p lied  fo r  th e  c la im  to  b e  stru ck  
o u t o n  th e  b a s is  o f  th e  C ou rt o f  A p p ea l's d e c is io n  in  S ta n to n  v  C allagh an  
[2 0 0 0 ]  Q B 7 5 , th a t e x p er t w itn e s se s  w ere  e n tit le d  to  im m u n ity  fro m  su it fo r
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i3reacli o f d u ty  in  re s p e c t o f  jo in t  s ta te m e n ts  p re p a re d  fo r  th e  C o u rt. T h e  
fir s t  in sta n c e  J u d g e  g r a n te d  th e  str ik e -o u t a p p lica tio n  b u t g a v e  th e  
C la im a n t p e r m iss io n  to  le a p -fr o g  th e  C ou rt o f  A p p ea l a n d  a p p ea l d ir e c tly  to  
th e  S u p rem e C ou rt a s  a  m a tter  o f  p u b lic  im p o rta n ce .

H isto r y  o f  th e  R u le

T h e ru le  o n  w itn e s s  im m u n ity  d a te s  b a ck  fo u r  h u n d red  y e a r s . I t  o v e r la p p e d  
w ith  th e  g e n era l im m u n ity  fro m  s u it  e n jo y ed  b y  a d v o ca te s u n til th is  w a s  
a b o lish e d  b y  th e  H o u se  o f  L ord s in  20 0 0  (H a ll v  S im o n s [2 0 0 2 ] H L  615) , o n  
th e  b a s is  th a t i t  c o u ld  n o  lo n g e r  b e  ju s tif ie d .

T h e  ru le  d e r iv e d  fix>m  th e  C ou rt's d e s ir e  to  a v o id  d isa p p o in te d  lit ig a n ts  
b r in g in g  c la im s a g a in s t w itn e s s e s  w h o m  th e y  c o n sid e r e d  to  h a v e  b e e n  
r e sp o n s ib le  fo r  th e  lo s s  o f  th e ir  c a se . T h e ju s tif ic a tio n  fo r  th e  ru le  w a s a  
co n c e r n  th a t a n  ex p er t w itn e s s  m ig h t n o t b e  w illin g  to  g iv e  e v id e n c e  to  th e  
C ou rt w h ich  w a s co n tra ry  to  h is  o r  h er  c lie n t's  in te r e s ts , fo r  fe a r  th a t th e  
c lie n t  m ig h t s u e  th e m .

S u p rem e C ou rt D e c is io n

B y  a  m a jo r ity  o f  f iv e  to  tw o , th e  S u p rem e C ou rt h e ld  th a t th e r e  w a s  n o  
r a tio n a le  fo r  c o n tin u in g  to  h o ld  ex p er t w itn e sse s  im m u n e  fro m  s u it  fo r  
b rea ch  o f  th e  d u ty  (w h e th e r  in  c o n tra c t o r  n e g lig e n c e ) o w ed  to  th e ir  c lie n t  
in  re la tio n  to  th e  e v id e n c e  th e y  g iv e  in  C ou rt o r  th e  w o rk  ca rr ied  o u t in  
p rep a ra tio n  fo r  C o u rt p r o c e e d in g s .

In  rea ch in g  th is  d e c is io n . L ord  P h illip s  co m p a red  th e  ex p er t's  c o n c u rren t  
d u tie s  to  h is  c lie n t  a n d  th e  C ou rt to  th o se  o w e d  b y  a d v o ca te s to  th e ir  
c lie n ts  a n d  th e  C ou rt. H e  c o n c lu d e d  th a t w h e r e  ex p er ts  a re  r e ta in e d  p u rsu a n t 
to  th e  C iv il P ro ced u re  R u le s (w h ich  th e y  a re  lik e ly  to  b e ), th e  e x p er t 
a g r e e s  w ith  h is  d ie n t  th a t h e  w ill p erfo rm  th e  d u tie s  h e  o w e s to  th e  C ou rt.
H e  is  a lso  su b je c t to  a n  im p lie d  co n tra c tu a l d u ty  to  p erfo rm  h is  se r v ic e s  
w ith  r ea so n a b le  ca re  a n d  sk ill. In  th is  w a y , th e  ex p ert's  d u tie s  a re  th e  
sa m e  a s  th o se  o f  th e  a d v o c a te . In  b o th  c a se s , th e y  a re req u ired  to  ca rry  o u t  
th e ir  ser v ic e s  w ith  r e a so n a b le  ca r e  a n d  sk ill, w h fls t o b serv in g  th e ir  
o v era rch in g  d u ty  to  th e  C o u rt, w h ic h  m ig h t req u ire  th e m  to  a c t in  a  w a y  th a t  
d o e s  n o t a d v a n ce  th e ir  c lie n t's  c a se .

A  p a rticu la r  fe a r  o f  th e  d is se n tin g  m in o r ity , h o w ev er , w a s th a t th is  
a b o litio n  o f  im m u n ity  w o u ld  r e su lt  in  a n  in flu x  o f  w o r th le ss  c la im s  b ro u g h t 
b y  d isa p p o in te d  lit ig a n ts . W h eth er  o r  n o t th is  w ill m a te r ia lise  r e m a in s  to  
b e  se e n , a lth o u g h  i t  is  w o r th  n o tin g  th a t th e  a b o litio n  o f  a d v o ca te  im m u n ity  
in  2 0 0 0  d id  n o t  h a v e  th is  e ffe c t in  r e la tio n  to  d a im s  b ro u g h t a g a in st  
a d v o ca te s.

W h a t d o e s  th is  m ea n  in  p ra ctice?

In  sh o r t, i t  is  n o w  o p e n  to  lit ig a n ts  to  su e  th e ir  e x p er ts  fo r  n e ^ ig e n c e  
a n d  b rea ch  o f  co n tr a c t in  th e  p er fo rm a n ce  o f  th e ir  d u tie s  in  p rep a r in g  fo r  
a n d  g iv in g  e v id e n c e  in  C ou rt p r o c e e d in g s . In  m a n y  w a y s, th is  is  a  w e lc o m e  
ch a n g e  in  th e  la w , w h ic h  w ill a llo w  litig a n ts  to  ta k e  a c tio n  a g a in st ex p e r ts  
w h o se  n e ^ ig e n c e  o r  in c o m p e te n c e  h a s c o s t th e m  th e ir  c a se .

I t  is  n o t  e n tir e ly  d e a r  fix>m  th e  S u p rem e C ou rt d e c is io n  w h e th e r  th e  
a b o litio n  sh a ll h a v e  r e tr o sp e c tiv e  e ffe c t. T h e  d e c is io n  in  H a ll v  S im o n s  in  
r e sp e c t o f  a d v o c a te s ' im m u n ity  w a s  h e ld  to  h a v e  r e tr o sp e c tiv e  e ffe c t a n d , 
a lth o u g h  it  w a s  h a n d e d  d o w n  in  2 0 0 0 , i t  w a s  a p p lie d  to  th e  c o n d u c t in  
q u e s tio n  in  th o s e  p r o c e e d in g s , w h ic h  o ccu rred  in  1991. A s a  r e su lt, in  
A w o y o m i v  R a d fo rd  [ 2 0 0 7 ]  E W H C 1671, th e  ju d g e  h d d  th a t th e  e n d  o f  a d v o ca te  
im m u n ity  o ccu rred  in  1991.  I f  th e  sa m e  a p p ro a ch  is  fo llo w e d  in  th e  p r e se n t
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case, p ro fe ss io n a l n eg lig en c e  c la im s a g a in s t ex p e rts  co u ld  re la te  b ac k  to  
N o v em b er  2 0 0 5 . P o te n tia l c la im a n ts  w ill h a v e to  b e  w ary  o f  th e  s ix  y ea r  
lim ita tio n  p e r io d  fo r  a n y  su c h  c la im s .

T h e c o n te n t o f  th is  a r tic le  is  in te n d e d  to  p ro v id e  a  g e n era l g u id e  to  th e  
su b je c t m a tter . S p e c ia lis t  a d v ice  sh o u ld  b e  so u g h t a b o u t y o u r  sp e c ific  
c ircu m sta n ces.

S p e c ific  Q u e stio n s  r e la tin g  to  th is  a r tic le  sh o u ld  b e  a d d r e sse d  d ir e c tly  to  
th e  a u th o r .

S a la n s LLP
M illen n iu m  B r id g e  H o u se , 2 L a m b eth  H ill, L o n d o n  EC4V  4 AJ

T el: +44  20  7429  6 0 0 0  
F ax: +44  20  7429  6 001

P o ste d  by: Ia n  (D . W ith e r s)

w w w .W A P I.com
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