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EUROPEAN INTERVENTION NOTICE GIVEN PURSUANT TO SECTION 67
ENTERPRISE ACT 2002 - ANTICIPATED ACQUISITION OF
BRITISH SKY BROADCASTING PLC BY NEWS CORPORATION

Whereas the Secretary of State has reasonable grounds for suspecting that it
is or may be the case that:

' (a) arrangements are in progress or in contemplation which, if carried into
effect, will result in the creation of a relevant merger situation, as defined in
section 23 of the Enterprise Act 2002 (“the Act’) in that:

(i) enterprlses carried on by or under the control of News Corporation
will cease to be distinct from enterprises carried on by or under the -
control of British Sky Broadcastlng plc; and ,

(i) the value of the turnover in the United Klngdom of the enterprise to
be taken over exceeds £70million;

(b) a concentration with a Community dimension (within the meaning of
Council Regulation (EC) No 139/2004 - “the EC Merger Regulatlon) or part of
such a concentration has thereby arisen or will arise;

Whereas the Office of Fair Trading is unable to refer the relevant merger
situation concerned to the Competition Commission under section 33 of the
Act (whether or not it would otherwise have been under a duty to make such a
reference) by virtue of article 21(3) of the EC Merger Regulation;

Whereas the Secretary of State is considérin-g whether to take appropriate
measures to protect legitimate interests as permitted by article 21(4) of the EC
Merger Regulation;

Whereas the Secretary of State believes that it is or may be the case that the
public interest consideration specified in section 58 of the Act concerned with
the sufficiency of plurality of persons with control of medla enterprises is
relevant to a consideration of the merger situation;

Now, therefore, the Secretary- of State in exerctse of his powers under section
67(2) of the Act, hereby gives this intervention notice and requires the Office
of Fair Trading to investigate and report in accordance with article 4 of the

- Enterprise Act 2002 (Protection of Legitimate Interests) Order 2003 and - -
Ofcom to investigate and report in accordarnce with article 4A of that Order,
both within the period ending on 31 December 2010.

4 November 2010

An official of the Department for Business Innovation & Skills
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Invitation to comment for public
interest test on the anticipated
acquisition of British Sky
Broadcasting plc by News
| | Corporation

| Invitation to comment
Publication date: 5 November 2010

Closing date for submissions: 19 November 2010
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Introduction

11

1.2

On 3 November News Corporatron notified the European Commission of its intention
to acquire the shares in BSkyB it does not already own. On 4 November the
Secretary of State issued a European intervention notice requesting Ofcom to report
on the effects of the proposed acqmsmon on media plurality by 31 December 2010.

Ori 4 November Ofcom published a guidance note on our website’, setting out the
process and timetable for preparing our report on the public mterest consrderatlon set

-out by the Secretary of State

The public interest consideration

1.3

1.4

1.5

1.6

1.7

In respect of the proposed News Corporation acquisition of the shares in BSkyB it
does not already own, the Secretary of State for BIS has issued a European
intervention notice in relation to the public interest consideration in section 58 of the
Enterprise Act 2002 concerned with the sufficiency of plurality of persons with control
of media enterprises, which is;

“the need, in relation to every different audience in the United Kingdom or in a
particular area or locality of the United Kingdom, for there to be a sufficient .
plurality of persons with control of the media enterprises serving that
audience™

In considering the public interest, we do so in light of the relevant statutory framework
whereby Parliament has attached significance to the need for sufficient media
plurality in the functioning of a healthy and informed democratic society.

In undertaking an initial investigation of this public interest consideration and
providing advice and recommendations to the Secretary of State, we will consider the

key constituent parts of the public lnterest issue outlined above. Specn‘rcally, we will
consider:

K Content types
. Audiences
e  Media platforms
e  Control of media enterprises
. Future developments in the rrtedia landscape
Content typee we will consider what are the most relevant content types and |
genres (for example news, current affalrs entertainment, fiction or drama) for the

public interest consrderatlon

Audiences: we will consider whether specific consumer or citizen groups (defined by .
location, demographic, socio-economic group or any other relevant criteria) will be

* http://media, ofcom.or .uk/2010/11/04/quidance-note-for-

ublic-interest-test/

? Enterprisé Act 2002, s.58(2c)(a).
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affected by the changes to the level of media plurality as a result of the proposed
acquisition. :

18  Media platforms: We will consider which are the relevant platforms or media
enterprises (for example TV, newspapers, radio, internet, etc.) in reviewing the
implications of the proposed acquisition.

18  Control of media enterprises: in relation to the issue of control, we will consider:

-1.9.1 Plurality of persons with control of the relevant media enterprises (external
ownership and control) - ‘

192 ’Plura'l'ity in the range of information and views made available to audiences,
including the level of independence in editorial control or expression within
the relevant media enterprises (internal control)

110 Future developments: we will consider how futurefrharket developments, including
the convergence of broadcast, print and internet media may affect consumers
consumption of relevant media and the current levels of media plurality.

111  We are seeking views from stakeholders on all the issues set out above and any
other issues you think we should consider. We also welcome views on the potential
future impact of the proposed acquisition on the sufficient plurality of persons with
control of the media enterprises in the UK.

Advice and récommendatioh to the Secretary of State

142 Overall, Ofcom will consider how the proposed acquisition may affect the level of
plurality of persons with coritrol of the media enterprises serving the relevant
audiences taking account of representations and analysis of relevant information.

113  Given the limited time for Ofcom’s initial investigation and report on the effect on the
media public interest consideration, we are also interested in third parties’ views on
potential remedies or mitigations to any public interest concerns identified by third
parties. These will be passed to the Secretary of State (and to the Competition

~ Commission in light of a reference) to help inform his decision.

How to make submissions

114 Ofcom invites written submissions to be made by 19 November. We are seeking
responses that provide views, supported by evidence, on the specific questions
detailed above, or on other considerations stakeholders consider relevant. - '

115 Please make representations via:

116  The online web form at http://stakeholders.ofcom.org.uk/consultations/public-interest-
test/responseform '

117 By email - especially for larger submissions - particularly those with supporting
charts, tables or other data — to PublicinterestTest2010@ofcom.org.uk attaching your
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response in Microsoft Word format, together with a consultation response

coversheet.

Responses may alternatively be posted or faxed to the address below, marked with
‘News Corp / BSkyB public interest test’.

Marco Marini

Ofcom

Riverside House

2A Southwark Bridge Road
London SE1 9HA

Fax: 020 7981 3706

We do not need a hard copy in addition to an electronic version. Ofcom will
acknowledge receipt of responses if they are submltted usmg the online web form but
not etherW|se

Ofcom strictly observes confidentiality in all aspects of its operations. This applies to
material supplied in response to this invitation to comment. We will give the Secretary
of State (and the Competition Commission in the event that this acquisition is

referred by the Secretary of State) all relevant submissions (including confidential
ones) to enable him make his decision. If your submission includes material which is
confidential, we will require a full version with confidential information omitted, '
together with reasons why the submission should be treated as confidential.

Meetings with stakeholders may also be held where appropriate. If you would like to
request a meeting with Ofcom to discuss your submission, you should send a
request via e-mail to PublicinterestTesi2010@ofcom.org.uk explaining why a
meeting is required in addition to your written stibmission. We will consider these
requests on an individual basis and as allowed within the timescale sét by the
Secretary of State. :
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Invitation to comment: Public Interest Test
— proposed acquisition of BSkyB by News
Corporatlon

November 5, 2010

Ofcom has today published an invitation to comment on the Public Interest Test it will conduct in relation to News
Corporation’s intention to acquire the shares in British Sky Broadcasting Plc it does not already own.

This document outlines the considerations Ofcom will make as part of its initial investigation and now invites comments
from interested parties.

. THE PUBLIC INTEREST CONSIDERATI-ONS
Lol :
In considering the public interest, Ofcom will have particular regard to the significance attached by Parliament to suffi cient ’
media plurality. And in undertaking an |n|t|al mvestlgatlon of this Public Interest Test Ofcom will specifically consider:

+ Content types

+ Audiences

» Media platforms

+ Control of media enterprises

« Future developments in the media Iandscape

Ofcom is also seeking views about the poten’uat future impact of the proposed acqu&smon on the sufficient pturality of
persons with control of the media enterprise and on potential remedles or mitigations to any public interest concerns
identified by lnterested parties.

SUBMISSIONS
- Written submissions must be made by 19 November 2010.

Details of how to respond and the full Ofcom Invitation fo comment document can be found here:
hitp://stakeholders.ofcom.org.uk/consultations/public-interest-test/

i
BACKGROUND .

On 3 November News Corporation notified the European Commission of its intentions.

On 4 November the. Secretary of State issued a European intervention notice requestlng Ofcom reports on the effects of
the proposed acduisition on media plurality by 31 December2010.

On 4 November Ofcom published a guidance no’ce on our website, seiting out the process and timetable for preparing our
report.

Ofcom'’s Guidance Note [Published 04 November] can be found here: http:/media.ofcom. orq uk/2010/11/04/quidance-

note-for-public-interest-test/

© Ofcom - see our terms and conditions at htip:/fwww.ofcom.org.uk/terms-of-usef

http://media.ofcom.org.uk/2010/11/05/invitation-to-comment-public-interest-test-prop... 14/03/2012
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To: Secretary of State

Media Mergers: with specific reference to the current Newscor y and BskyB case’

Issue: '

You wanted to know what powers you had in relation to media mergers generally.

Recommendation:

There is no role in the process for the DCMS so we would recommend that you do not have any
external discussions on the BSkyB media merger nor write to SofS BIS about it. If you want to

- contribute, you could write a letter statlng facts backed up with evidence, prowded it recogmses the

final decision is for the Business Secretary of State acting alone: However thls carries risks to the -
robustness of the decrslon '

* Prevention of undue concentration of media power-is achieved in 3 ways:- -

1. The statutory'media ownership rules are enforced by Ofcom.and provide absolute restri_ctions on
ownershlp These statutory rules are set by DCMS.

2. Where a merger is not prohibited altogether-by these rules, mergers involving newspapers and
media enterprises, like all other mergers, are subject to the competltlon based regulatlon by the’
independent competition authorities. BIS’s responS|b|I|ty

3. The Secretary of State (BIS) has an exceptional povi/er to intervene in media mergers if necessary,
if he believes a potential media merger might have an adverse impact on the public- interest
concerned with ensuring pIuraI|ty. :

A flow chart which sets out the processwhere the public interest test is involved is attached.

" In taking such decisions, the Secretary of State (BIS).is carrying out statutbry functions in accordance

with the provisions of the Enterprise Act 2002. He is performing a quasi judicial role as the. statutory
decision maker. Itis the same role a regulator such as the Competition Commission would perform
in taking determinative decisions about competition' cases.

m% A

On introduction ofthe Enterprlse Act 2002, the residual powers that are exercisable by the Secretary’

of State continued to be exercised by the Secretary of State for Trade & Industry who had taken
decisions on all mergers under the previous Fair Trading Act 1973 regime.

But such decisions are case specific and must be taken on the individual merits of the case. They are
not decisions about broader matters of Government policy such as might be decided by Cabinet

collectively and must be taken by the BIS Secretary of State acting alone.

BSkyB/Newscorp example

SofS for Business intervened in this merger, asking Ofcom to provide an independent report that
considers the mergers’ potential impact on the public interest concerned with ensuring media -
plurality.

BIS took legal advice on this and the risk of challenge if the SofS (BIS) had not intervened was greater
than the challenge if he did intervene. The intervention so far has been merely to say that there
may be a case under the public interest test, but we need more information. This was not a policy
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decision but a'decision of referral; he has yet to decide whether to refer it to-the Competition

Commission. In the pIuraI|ty debate in the House of Lords last week all speakers from all S|des of the

House were posmve about the decision to intervene.

’ DCMS role

. There isno DCMS role in the decl5|on making process and the Secretary of State (DCMS) has no locus

for intervention.

However, given your interest in‘the sector as Secretary of State for Medla you are within your rights
to give your opinion, so Iong as the tone makes clear the fact that this is a decision for the Secretary
of State for Business anne and that any oplnions are backed up ‘with® ewdence S

A ‘Ifth"e Ofcom report is made public, you could write to'the SofS '(BIS)‘gi‘ving your-opinion on the

report, though any-disagreement with the recommendation would need clear evidence to back it up .

-and such a tetter could be cited in. any forthcomlngjudlcnal review and could create dlfflcultles inthe

defence of the decision.

As Ofcom are conductmg the independent review on the public interest test it would not be
appropriate for you to dlscuss this W|th them as it could be seen to be exercising your polltlcal
nfluenc;e :

There is guidance on Ministers intervening in competition cases and it advises 'agaivnst it on the
grounds that it could undermine the final decision in any judicial review proceedings.

* Ofcom’s role to conduct the review is made-under statute in the Communications Act 2003. The |

review will be conducted within a tight framework as set out in section 377 of the Act. It states that

“the report shaII contaln advice and recommendatlon on any media publlc mterest consideration

mentioned in the mterventlon notice concerned in thls case it was “the sufflcrency of plurality of

"persoris with control of media enterprises”.

After receipt of the reporton 31 December the SofS BiS will decide Whether to refer th&s to the
Competition Commission:

Legal Advisers and Jon Zeff have cleared this note.

CC: Ed Vaizey, Jonathan Stephens, Jon Zeff, Keith Smith, ﬁpecial
Advisers. ‘
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From: _ ‘ ‘

Sent: 15 November 2010 19:17

To: ' \ | -

Cc: ZEFF JON; SMITH KEITH; STEPHENS JONATHAN
Subject: . Media Mergers

Many thanks for you note on media mergers.

SoS has noted the advice and asked to see the results of Jonathan’s request to the legal advisers as soon as possible.

SoS remains of the view that there are policy implications to these decisions, including the current case before
Ofcom.

(.
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From: : | \

Sent: 19 November 2010 14:29
To: : \ \

Subject: FW: Specified considerations

Not sureif you have seen this...

From:

Sen‘t 15 November 2010 12:09
To: .
(_ : SMITH KEITH; ZEFF JON; KILGARRIFF PATRICK
Sub]ect' RE: Speaf ied considerations

Jonathan and Patrick discussion this morning.

Jonathan indicated that the he was thinking about possible overlap in circumstances in which the AG or DPP are
required to make difficult decisions around whether to prosecute in certain cases —and in doing so consulting with
Govt colleagues.

He suggested it could be argued that SofS had a right to be consulted on this issue (particularly if we were in the
plurallty rather than competltlon arena), as relevant SofSs would be in instances relating to financial or national
security.

Patrick agreed to have a further dlscussmn with colleagues at BIS to ascertain whether there is any scope for
movement around providing SofS with a formal opportunity to inform the BIS SofS of our view on this'issue.

) Thanks,

] |

Department for Culture, Media and Sport
0207 |

From: |

Sent: 12 November 2010 14: 57

To:

Cc: SMITH KEITH; ZEFF JON
Subject: FW: Specified considerations

W

Please see the advice below from legal. It would still be helpful to have a steer about where to look for the
precedents Jonathan was thinking of so we can fully explore those avenues.

Thanks
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From: | |

Sent: 10 14:22
To:

Cc: SMITH KEITH; KILGARRIFF PATRICK
Subject: Specified considerations

]

As discussed, I wonder if it’s important to emphasise that the ability to intervene is given to the SoS only on
“specified grounds”. Those are set out in s. 58 of the Enterprise Act and are in relation to (1) national
security, (2) plurality, and (3) maintaining the stability of the UK financial system.

- In historical terms, the national security consideration is the more ancient, and I would not be remotely
surprised if there were formal methods of consulting OGDs. But that seems to be because there are so many
~ho might want a say in national security considerations (MOD, FCO, Home Office, security and
..«telligence services) that co-ordination would be necessary.

This intervention operates differently anyway, because section 44A has given Ofcom a role in connection
with media mergers. That role is expressly to report on the media public interest considerations, and gives
Ofcom the power to carry out investigations. Ofcom’s role is therefore to report on plurality issues. I

“daresay that SoS BIS could have asked formally for SoS CMS’ views on plurality to inform the decision on
whether or not to issue an intervention notice in the first place, but that would be really on whether the
initial hurdle of whether to refer to Ofcom had been surmounted and would probably only be useful in a
marginal case.

I am not aware of any precedent, nor any formal process of cross-Departmental consultation of the nature
which Jonathan is thinking of. ’

Does that help?

Legal Advisers to the Department for Culture, Media and Sport

Treasury Solicitor’s Department [2-4 Cockspur Street |London |SW1Y -
Email:‘ rl'el: 02 ax: 020 vw.culture.gov.uk
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From: KILGARRIFF PATRICK -

Sent: ' 19 November 2010 17:49

To:

Cc: ’ GEIST-DIVVER CAROLA; ZEFF JON; SMITH KEITH;
Subject: : Media mergers - plurality - role of SoS

Attachments: ' . 101118 Note on representations {2) (clean).DOCX

Attached is a note prepared b@on the above (and following discussion with lawyers at BIS). | fear it confirms
existing advice. Is it what Jonathan had in mind both for himself and to form the basis of a further submission to the
SoS. If so, we can go ahead. If not and if something directly from me is required | fear | am at Sunningdale next week
(as I suspect is Jon) but | can do something early the following week.

b sick

Patrick Kilgarriff
Legal Director :
Department for Culture, Media and Sport
2-4 Cockspur St.

London SW1Y 5DH
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Ability of Secretary of State CMS to intervene
in relation to mergers raising media plurality issues

Introduction

1. This note has been prepared following discussion with BIS Legal in order to set out what
steps, if any, the Secretary of State CMS can take in connection with a decision to
intervene in a media merger. This note has not been formally cleared with BIS Legal
(although it will be sent to them for information), but we are aware that they share the

-conclusions set out.

2. The ability of the Secretary of State to intervene in mergers in response to public interest
“considerations is set out in section 42 of the Enterprise Act. The specific considerations
envisaged are set out in section 58 of the Enterprise Act, and are national security, the
need for accurate presentation of news and free expression of opinion in newspapers, a
sufficient plurality of views in newspapers, media plurality, and in the interests of
maintaining the stability of the UK financial system.

Who exercises the power to intervene?

3. The power to intervene is not, legally, restricted to one particular Secretary of State.

. However, the power is contained in the Enterprise Act, and it is clear that, as a matter of

governance, power to deal with matters ar1s1ng from the Enterprise Act has been given to
the Secretary of State BIS.

4. The ability to intervene in a merger to protect plurality can only be exercised in a case
where a relevant merger situation has arisen (section 42). A relevant merger situation is
defined in the Enterprise Act, and is a pure competition measure. It is clear therefore, that
a case in which a decision in relation to media plurality i is necessary, an assessment of the
compet1t1on effect of the merger will be necessary as a prior consideration. It is for this
reason, in addition to the reasons in the preceding paragraph, that the Secretary of State
BIS alone is in fact responsible for making the decision.

What is the nature of the decision?

5. The decision to intervene in a merger is a quasi-judicial decision. By this, we mean a
decision which is not driven by policy concerns, and has to be taken on the facts before
the decision maker. It is not a Cabinet decision, and no collective Cabinet responsibility
applies. Similarly, a decision on a planning application, or an application for a harbour
revision order would be characterised as quasi-judicial decisions.

6. A decision to intervene is susceptible to challenge (by either party to the merger, or any

other person with sufficient interest in doing so) by way of judicial review. The Secretary

- of State BIS will need therefore to ensure that his decision is robust enough to withstand

scrutiny, and takes into account all relevant considerations, and no irrelevant ones. In this

particular case, the Secretary of State BIS was advised that it was more likely that a

successful challenge could be made to a decision not to intervene than to a decision to
intervene.
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Consultation requirements in relation to public interest quasi-judicial considerations

7.

The Enterprise Act does not require the Secretary of State BIS to consult with any parties
before he makes a decision to intervene (or not to). However, he will have to take into
account, for the reasons already given, any representations made to him by any party

- where those representations are relevant. There is no express role for any other Secretary

of State to make representations, or to be consulted in respect of any of the specified
public interest considerations. ' '

The Act does not prevent the Secretary of State BIS from consulting with any other part
-of government, should he need to, in considering whether to exercise his discretion to-

issue an intervention notice. It is clear that in relation to national security considerations a
number of agencies in government may well have relevant views about intervention, and
the Secretary of State may need to consult with those agencies in- order to ascertain
exactly what the public interest issues are. This may also be the case in relation to the
stability of the financial system. In neither of those situations is there one body which
could advise the Secretdry of State on the gamut of issues.

.. However, the situation in relation to media mergefs is different. Thét is becatise the

Enterprise Act expressly gives Ofcom the duty of reporting to the Sectetary-of State BIS

. in relation to the public interest considerations relevant to the merger (section 44A).

Once the Secretary of State BIS has received Ofcom’s report, he will have to make a

further decision on whether to refer the matter to the Competition Comimission for a

 further, and more detailed, consideration of the public interest. The decision making
- process (and its susceptibility to challenge) will be the same as the above.

10.

1.

12.

We have considered whether thefe are any parallels between the Secretary of State BIS® .

decision to intervene in a media merger, and cases where the Attorney General’s consent

is required to prosecute, which is also a quasi-judicial decision. On balance, we do not

think that there are sufficient similarities. This is for a number of reasons, set out below.

None of the requirements  for the Attornéy General to give c_éhéént that we have
“considered are expressed to be considered “in the public interest”. It is clear that this will
be part of the Attorney General’s consideration, however. He may need to weigh the -

public interest over a number of different departmients and policy areas, which would
mitigate in favour of consultation to assess the effect of a decision on those departments.

In some of the offences for which consent is required to prosecute, it is clear that other
considerations than a pure public interest consideration will be necessary, and the
Attorney General will have to balance this. This is the case, for example, in relation to the
Suppression of Terroristh Act 1978, where the Attorney General will have to consider the
effect of his decision on international relations. In relation to a prosecution under the
Official Secrets Act 1911, the Attorney General may have to balance the public interest
considerations with considerations of what information might have to be released in
Court, and which is of a confidential (and possible national security) nature. Those
decisions are likely to involve the interests of more than one other party in Government,
where there is no specialist agency to consider them and advise the Attorney General
accordingly.

Can the _Secretarv of State CMS make representations after receipt of Ofcom’s report?
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13. Our conclusion therefore is that there is no formal role for the Secretary of State to make

representations to the Secretary of State BIS either before a decision to intervene is made,
or after receipt of Ofcom’s report. The legislation does not invite the making -of

representatlons but it does not preclude them e1ther

‘14. It wilt be a relevant consideration (both for the Secretary of State BIS and the Secretary of”

'15.

State CMS) as to whether any representations which are made are likely to affect the
ability of the Secretary of State BIS to resist any challenge to his further decision on

-whether to remit the matter to the Competition Commission. Representations may give

rise to a fear (however ill-founded) that those representations are irrelevant, and, if the
Secretary of State BIS considers them, it renders his decision unsafe. Other parties may
consider that that, if the Secretary of State BIS does not consider the representations, he
sheould have dorie and therefore his decision is unsafe. In either event, it runs the risk of

_increasing the chances of a successful challenge to the decision, When .in any event, a full

report on media plurahty w111 be received from Ofcom.

It would in any event, be difficult for the Secretary of State CMS to take representations
about the substance of the Ofcom report, since he will not have had access, and will not

‘have been able to analyse, the background information available to- Ofcom in the °
_preparation of that report. _

It may well be the case that the Secretary of State CMS will be precluded from seeing the
Ofcom report in advance in any event, by virtueiof the information provisions of Part IX
of the Enterprise Act. Section 237 of the Act apphes a general restriction on disclosure of
information about the business of an undertaking (which would certainly be contained as
part of the Ofcom report). There is no provision permitting a general disclosure across
government, although section 239 does provide that disclosure may be permitted with
consent. Consent would have to be from Newscorp and BSkyB (and possibly from other
parties who made representations). Disclosure of information would be precluded either

from Ofcom or from BIS, and would relate to both the report itself and the background

information which underplnned the report.

Conclusion

16

. Whilst there is nothing legally which formally precludes the Secretary of State CMS from

making representations to-the Secretary of State BIS to inform the latter’s decision as to
whether to refer the public interest considerations in this merger to the Competition
Commission, it would be unwise to do so. This is because the task of assessing the impact
of the merger on media plurality is expressly given to Ofcom, and because the Secretary
of State CMS will almost certainly be able to see neither the report itself nor the
underlying materials. Furthermore, and partly as a consequence, any representations made
by the Secretary of State CMS are likely to raise the risk of challenge to a decision made
by the Secretary of State BIS because it will appear to be purely political in nature

~ (although, of course, it may well not be in fact, and thus be of limited assistance to him in

makmg his assessment.
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From: \ \
Sent: 07 December 2010 13:34
To: ‘ ‘
Subject: FW: Competition issues’
Fyil

From: KILGARRIFF PATRICK

- Sent: r 2010 13:33
To: PARKER WENDY

Subject: RE: Competition issues

Thanks — 1 appreciate that the advice is not what JS and possibly JH wanted to hear — but | think it amounts to — “do

nothing, do not try to convey your thinking to VC, he must act quasi-judicially and only through formal processes”.

Further and in any event, the clear legal advice to VC would be that you cannot hear JH on this matter and VC shows
“all the signs of taking that advice, so the matter would be academic.

Patrick

From:
Sent: 07 December 2010 13:26
To: KILGARRIFF PATRICK;|
Subject: Competition issues

Hi both,

I'm very conscious that I’ve not come back to you with a definitive view from Jonathan followmg the additional
(‘vice you provided a couple of weeks ago.

| mehtioned to him briefly and | think we just have to proceed as advised — I've not managed to get formal views
from him and I’'m conscious that time is marching on.

[ will obviously let you know if | get any further in the coming days but otherwise take this as a green light from here
(1 fully expect you were in any event!!).

Thanks,

([zenanmemtammture, Media and Sport
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In the published version of this decision, some
information has been omitted pursuant to Article
17(2) of Council Regulation (EC) No 139/2004
concerning non-disclosure of business secrets and
other confidential information. The omissions are
shown thus [...]. Where possible the information
omitted has been replaced by ranges of figures or a
general descrlphon

Dear Sir/Madam,

Brussels, 21/12/2010

SG-Greffe(2010) D/
C(2010) 9684

PUBLIC VERSION

MERGER PROCEDURE
ARTICLE 6(1)(b) DECISION

Subject: Case No COMP/M.5932 — News Corp/ BSkyB
Notification of 3 November 2010 pursuant to Article 4 of Councﬂ

-Regulation No 139/2004*

On 3 November 2010, the Commission received a notification of a proposed
concentration pursuant to Article 4 of Council Regulation (EC) No 139/2004 by
which News Corporation ("News Corp', United States of America, hereinafter the

o0t

'notifying 'party"), acquires within the meaning of Article 3(1)(b) of the Council

Regulation sole centrol of the unidertaking British Sky Breadcastmg Group ('BSkyB'
Umted Kingdom) by way of public bid.

After examination of the notification, the Comimission has concluded that the
operation falls within the scope of the Merger Regulation and does not raise serious
doubts as to its compatibility with the internal market and the EEA agreement?. After
having been informed that it could not be excluded at that stage of the procedure that
the notified operation might raise setious doubts as to its compatibility with the

OJ L 24,29.1.2004, p. 1 ("the Mérger Regulation"). With effect from 1 December 2009, the Treaty on the
Functioning of the European Union ("TFEU") has introduced certain changes, such as the replacement of
"Community"” by "Union" and "common market" by "internal market”. The terminology of the TFEU will

be used throughout this decision.

Commission européenne, 1042 Bruxelles, BELGIQUE / Europese Commissie, 1049 Brussel, BELGIE. Tel. +32 229 91111,

This is without prejudice to the ongoing UK media plurality review (see Section V below).
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internal market given the absence at that stage of certain data with respect to
advertising, on 1 December 2010, the notifying party submitted commitments
pursuant to Article 6, paragraph 2 of the Merger Regulation. Specifically, News Corp
offered commitments involving [access remedy] to advertising space in [newspaper]
in the UK for a period of [...] from the completion of the proposed transaction. On the
basis of the additional elements provided by the notifying party and third parties, the
Commission considers that no serious doubts arise from a possible input foreclosure
of BSkyB's pay-TV competitors as regards advertising space in News Corp's
newspapers (as explained below), so that the commitrnents submitted by the notifying
party are not necessary.

I. THEPARTIES

3. News Corp is a diversified global media company which is active in the following
fields: production and distribution of filmed entertainment, TV .programming, TV
satellite and cable broadcasting, the development of conditional access and subscriber
management systems and the creation and distribution of online programming. News
Corp is active in the following sectors in the United Kingdom and Ireland: @)
licensing of feature films and TV programmes; (i) wholesale supply of TV channels;
(iii) publishing of print and online newspapers; (iv) book publishing; (v) advertising
on TV channels, websites and printed press; and (vi) provision of pay-TV technical
services. News Corp is also a leading pay-TV operator in Italy (through Sky Italia), and
Germany and Austria (through Sky Deutschland). . .

4. BSkyB is the holding company of a number of subsidiaries which are active in a

variety of sectors in the UK and Ireland, namely: (i) creation and wholesale supply of

TV channels; (ii) retail distribution of pay-TV channels; (iii) provision of pay TV

_ technical services; (iv) advertising on BSkyB and third party TV channels, and on

BSKyB's online media properties; (v) provision of retail telephony and broadband
services; (vi) enhanced and interactive services; and (vii) gaming and betting.

Il. THE OPERATION

5. On 15 June 2010, News Corp announced pursuant to Rule 2.4 of the UK Takeover Code,
that it had approached the board of directors of BSkyB and, proposed to make an offer to -
acquire the entire issued and to be issued share capital of BSkyB not already owned by
News Corp. News Corp and BSkyB have so far been unable to reach a mutually ‘
agreeable price. However, both parties entered into a Cooperation Agreement on 15 June
2010 agreeing to proceed with the regulatory process to facilitate the transaction.

6.  The announcement made by News Corp on 15 June 2010 along with the Cooperation
Agreement concluded between News Corp and BSkyB on 15 June 2010 are sufficient
to meet the relevant legal standard to constitute a notifiable concentration within the
meaning of Article 4(1) of the Merger Regulation. ‘

7. News Corp is already a sharcholder in BSkyB via News Nominees Limited ("News").
The current shareholder structure of BSkyB is the following: News: 39.14%; Capital
Research and Management Company: 5.02%; Brandes Investment Partners L.P.:
3.12%; The Capital Group Companies, Inc.: 3.1%; Other (free float): 49.62%.
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8. In order to establish whether the proposed acquisition by News Corp of the remaining
60.86% of the shares in BSkyB that it does not already own constitutes a concentration
within the meaning of Article 3(1)(b) of the Merger Regulation, the Commission must
assess whether the proposed transaction would bring about a change of control over
BSkyB (from a situation of no control to a situation of sole control by News Corp).

9. The legal test to be applied in this context is whether News Corp (through News) already
has the possibility to exercise a decisive influence on BSkyB (Article 3(2) of the Merger
Regulation). It must be assessed whether, on the basis of the shareholding structure and
the corporate governance rules of BSkyB, News Corp could be deemed to be already
exercising a decisive influence on the strategic business decisions of BSkyB.

10.  Notwithstanding its shareholding of 39.14% in BSkyB, News Corp's voting rights are
restricted to 37.19% as a result of a voting agreement (the "Voting Agreement”) of 21
September 2005, which became effective on 4 November 20053.

11.  The fact that News Corp indirectly holds 37.19% of the voting rights in BSkyB does
. not confer it sole control over the company, as it would not have the majority of the

votes at the shareholders' meetings and it does not hold any special rights attached to
its shareholding?. :

12. A limited number of decisions require a supermajority of 75% of the total voting
rights which could grant News Corp a veto right. The actions for which a majority of
75% of the total voting rights of the members who voted on the resolution are
established by the Companies Acts 2006, by the Insolvency Act 1986 and by the
Articles of Association of the company. These decisions, however, have no bearing on
the strategic decisions of BSkyBS, but rather refer to the protection of minority
shareholders or to administrative matters related to the "off-market purchases of own
shares" or to possible winding up of the company. None of these decisions would
have an impact on the strategic commercial conduct of BSkyB.

13. On the basis of an analy51s of the attendance rates of the annual general meetings of
BSkyB for the past 4 years (singe 2006), News Corp did not hold more than 50% of
the total of the present shares that voted. This is true both in relation to News Corp’s
restricted voting rights (37.19%) and also in relation to its shareholdmg w1thout
restrlctwn (39. 14%) ’ _ . ,

14. In general dlrectors are nominated by the board and then appointed by a vote at the
sharcholders’ meetmg, which decides by simple majority®.

15. The composmon of BSkyB's board of directors is as follows: 8 "independent”
directors and 6 "non-independent” directors’. Of the 6 non-independent directors, 4

3L

Commission Consolidated Jurisdictional Notice under Council Regulation (EC) No 139/2004 on the
control of concentrations between undeértakings, OJ C 95, 16.04.2008, p. 1, paragraph 57

5 Commission Consolidated Jurisdictional Notice under Council Regulation (EC) No 139/2004 on the
" control of concentrations between undertakings, OJ C 95, 16.04.2008, p. 1, paragraph 58.

6 Articles of Associations of BSkyB, article 69, and UK Companies Act2006.
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are affiliated with News Corp and do not have executive positions within BSkyB,
while the 2 directors who are not affiliated with News Corp are, respectively, CEO and
CFO of BSkyB. Therefore, only 4 out of 14 directors have a connection with. News
Corp. ' o

16.  The board of directors takes its decisions by simple majority3.

17.  The minutes of the board meetings provided by BSkyB also confirmed that in matters
involving relationships with any of the companies belonging to the News Corp's
group, the 4 directors affiliated with News Corp are excused from the discussion and
the voting.

18. There also are no other elements on the basis of which News Corp could be deemed to
de facto control BSkyB.

19.  For the year ending 30June, 2009, BSkyB supplied programming, telephony, airtime

‘ sales, transmission and EPG services, marketing, brand and other IPR licensing,
network hosting services, and consultancy services to News Corp, in addition to
receiving revenues from certain joint ventures (National Geographic International and
National Geographic Latin America, and Tour Racing limited, which supports the
"Feam Sky" professional road cycling team) Wlth News Corp companies, for a value
of around GBP 40 miltion.

20. During the same period, BSkyB purchased programming (including eontent and
channels), digital equipment, smartcards and encryption services, set top box
technologies, advertising and IT services from News Corp companies for a Value of
GBP 212 million. :

21.  Revenues achieved by BSkyB from dealings with News Corp’s entities account for
less than [0-5]% of BSkyB’s total revenues. News Corp does not therefore seem to be
a key customer of BSkyB,

'22.  Similarly, BSkyB is not in any way deépendent upon News Corp as a supplier. TV
content and TV channels provided by News Corp only represents a very limited
percentage of the total content acquired by BSkyB in the UK and Ireland. For the year
ending 30 June 2009, BSkyB’s spend on the News Corp TV channels represented
approximately [...] of BSkyB’s total spend on third party TV channels. With respect
to BSkyB’s spend on content for its wholly-eownied channels, its spend on TV content
from News Corp made up approximately [...} of BSkyB’s total spend on content
during the same time period. Similarly, while BSkyB currently sources pay-TV
technical services from NDS, which is jointly controlled by News Corp and Permira,
BSkyB could source similar services from NDS’ competitors. In any event, the
relevant agreement was, according to the notifying party, negotiated at arm’s length
between BSkyB and NDS, also in view of the presence of Permira as a co- -controlling
shareholder of NDS.

T A non-independent director. in this context is one who has either a connection to BSkyB operations
(namely the CFO and CEO in this case) or who has a connection to News Corp.

8. Azt 116(3) of the Articles of Association of BSkyB group ple: - -

4
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23. In any event, BSkyB submitted that it conducts all business tramsactions with
companies that are part of the News Corp group on an arm’s length basis. This is
ensured by the “related party transactions” provisions of BSkyB’s corporate
governance policies, which specifically provide that arrangements with News Corp
require either the approval of BSkyB’s Audit Committee (which comprises
Independent Directors only), or both Audit Comnnttee and the board approval,
depending on materiality.

24. In view of the above, it can be concluded that News Corp does not currently exercise
sole control, whether de jure or de facto, over BSkyB.

25. Through the proposed transaction, News Corp will therefore acquire sole control of
- BSkyB. The proposed transaction constitutes a concentration within the meaning of
Article 3(1)(b) of the Merger Regulation..

ITII. EU DIMENSION

26. The undertakings concerned have a combined aggregate world-wide turnover of more
than EUR 5 000 million® (News Corp: EUR 23 499.9; BSkyB: EUR 6 635.4). Each of
them has an EU-wide turnover in excess of EUR 250 million (News Corp: EUR [...];
BSkyB: EUR [...]). BSkyB achieved more than two-thirds of its EU-wide turnover in
one Member State (the United Kingdom), but News Corp did not.

27. The notified operation therefore has an EU dimension. -

IV. COMPETITIVE ASSESSMENT.

28. News Corp and BSkyB are active in various sectors in the UK and Iréland, namely the '
audiovisual sector; advertising; and newspaper publishing. The assessment of the
competitive impact of the proposed transaction is carried out in relation to the markets
where the parties are active at the same level of the value chain (horizontal overlaps) or
to the markets where the parties have activities that are upstream or downstream of each
other (vertical relationships).

1.  The Audiovisual Sector

L1 Introduction: the audiovisual value chain and the parties’ activities in
the audiovisual sector in the UK and Ire‘land

29. The pay-TV supply chain in the UK and Tretand consists of the following layers: (1)
hcensmg and acquisition of audiovisual content; (2) wholesale supply of TV channels;
(3) provision of pay-TV technical services (conditional access technology, set-top \
box); (4) provision of platform services (such as terrestrial, cable, satellite, ADSL);
and (5) retail pay-TV services (linear and non-linear). BSkyB is actlve at each of these
levels (except for the provision of pay-TV technical services).

9 Turnover caloulated in accordance with Article 5(1) of the Merger Regufation.
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- Table 1 — Audiovisual supply chain

Right holders

Right holders
(e.g. films, TV libraries, i .
first run TV shows) {e.g. script, performances, etc,)
3 \ /'
Content
producers
— % * Media buyer—id—'——bi Advertiser J
r \ /
TV channsl .
producers i[ Airtime sales house l
FTA
o FTA
distribution distlbu:ix
DVD retailerr | PPV, VoD
rental outiot distributors Pay-TV retailers ¢
3 x g K
:’" """""""""""""""""""""""""""""""""""""""""""""""""""""
' Audiovisual dlstrabutxonp atforms (A7, DTT, C’)Sat cable, HTV, internet)
- L SRR, 2 L 4 4 _JE_ e e T
L ' End users {

1.1.1.  Content — production, licensing and acquisition

Upstream in the audiovisual chain are the holders of broadcasting rights for
audiovisual content such as (i) premium films, (11) sport events and (iii) other content
(such as TV series and documentaries).

As regards premivm ﬁlms in the UK and Ireland, the six Hollywood majors!® usually
license different categories of broadcasting rights, corresponding to -an exhibition
window. Following the exhibition windows for cinematic release, for DVD
tetail/rental and for 'download to own' ("DTO"), films are made available for TV
broadcast in the following sequential order: (i) Pay-Per-View (PPV)/Video On
Demand (VOD); (ii) first and second pay-TV windows; and (iii) free-to-air (FTA)
window. A motion picture licensor typically agrees to license all of its non-library!!
motion picture “output” over a fixed number of months for a fixed number of runs
(through so-called "output deals") and generally on an exelusive basis!?. Film
broadcasting rights may be licensed for the entire territory of the UK and Iréland, or
separately between the two countries, and may include a variety of rights.

20th Century Fox (controlled by News Corp), Warner Bros, Paramount, Sony, Umversal and Walt
Disney.

After films have run this course of exhibition, they become known as 'library films'.

A licensor typically grants exclusive broadcasting rights when it believes that the revenue that it can
achieve from one single licensee would likely exceed the revenue that it would achieve by licensing its
content more broadly to various different licensees. A licensee's interest in obtain exclusive rights lies in
the fact that competition between TV broadcasters is driven by product differentiation. The principal
means. of product differentiation i is to acquire or produce programming for. their channels that is, as far as
possible, unique to the channel.

6
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Broadcasting rights are licensed to: (i) broadcasters which then incorporate them into
linear TV channels; or (ii) content platform operators which retail the content to end users
on a VOD/PPV basis. '

News Corp licenses rights to the foﬂowing content in the UK and Ireland:

(1) US films. News Corp's subsidiary, 20th Century Fox, is one of the Hollywood
majors. - : ‘

(ii) Sport events. Newé Corp's licensing activities in relation to sport events in the UK
and Ireland are very limited and relate mainly to rugby union and league matches
from South Africa, New Zealand and Australia. :

(iii) Other TV éontent. New Corp’s licensing activities in relation to other content are

limited in the UK and Ireland with shares of approximately [0-51% and [0-5]% in
terms of hours of programming.

BSkyB produces (or commissions) its own audiovisual content!3. It also acquires
rights to third party content:

(i) Premium films. In the UK and Ireland, BSkyB holds exclusive first pay-TV
window rights and exclusive subscription VOD rights (SVOD'") in the first pay-
TV subscription window!* to films from the Hollywood majors via output deals
(as well as from a number of independent film distributors). BSkyB also holds
non-exclusive licenses to -approximately [50-60]% of transactional VOD
('TVOD"/PPV rights. BSkyB accounts for approximately [50-60]1% of total spend
on acquisition of broadcasting rights for all films in the UK and Ireland?s.

(i) Sport events. BSkyB is the acquirer of most of the live matches of the UK
Premier League football matches (considered as key content in the UK in order to
attract viewers). BSkyB accounts for approximately [50-60]% of total spend on
acquisition of broadcasting rights for sport events in the UK and Ireland.

(i) Other TV content. BSkyB's acquisition of broadcasting rights for other TV
content represents, according to the notifying party, approximately [5-10]% of
total spend in the UK and Ireland. ‘

1.1.2.  Linear TV channels — wholesale supply and acquisition
TV channel suppliers (such as BSkyB, BBC, ITV and ESPN) license their channels to
providers of retail TV services for incorporation into broader TV channel bouquets that

are in turn sold to viewers.

Some TV channel suppliers (such as BSkyB) are vertically-integrated as tﬁe‘y own a
technical platform and/or are active as a retail pay-TV operator. They broadcast their own

13

With the exception of some news content and a limited amount of sports content, BSkyB does not
generally license its own audiovisual content to third parties. ‘ '

Both types of exclusive rights are sold together by the Hollywood majors to BSkyB.

Total spend includes. PPV, VOD, second pay-TV window, FTA _and library rights.
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channels together with third party channels via their own platform. Other TV channel
suppliers (such as Discovery channels) are not vertically-integrated and depend on
platform operators or retail pay-TV operators to broadcast their channels. :

37.  FTA channels!¢ are mainly financed by advertising and sometimes, public funds. Pay-TV
channels!” are primarily financed by subscription fees paid by viewers; other sources of
finance are carriage fees paid by retail operators and advertising.

38.  News Corp licenses its pay-TV channels (National Geographic, Fox, Baby TV and Star
TV) to a number of retail pay-TV operators (including BSkyB). .

- 39. BSkyB acquires third party pay-TV channels in the UK and Ireland for inclusion in its
retail pay-TV offering. BSkyB accounts for approximately [80-90]% of total spend on
acquisition of TV channels in the UK and [70-80]% in Ireland. -

40. BSkyB also licenses some of its basic and premium TV channels to cable operators
~ (such as Virgin Media in the UK and UPC in Ireland) for retail to their subscribers, as
well as to IPTV operators (Talk Talk TV in the UK), or DTT operators (BT Vision
and Top Up TV in the UK). '

41.  The notifying party submits that BSkyB has a clear preference for self-retail, as in
such case BSkyB has a direct customer relationship and is able to better market its
premium channels and other services to end customers. The riotifying party submits
that BSkyB has nevertheless a strong incentive to also distribute its channels to other
retail operators in order to reach subscribers that it would not be able to reach via its
digital direct to home satellite ("DTH") platform (subscribers may have a preference
for the platform of another operator due to its characteristics such as superfast optic
fibre cable broadband or due to planning restrictions which may prevent installation of
a satellite dish). :

42. On 31 March 2010, Ofcom issued a decision requiring BSkyB to offer its premium
channels Sky Sports 1 and Sky Sports 2 to qualifying retailers (currently Virgin
Media, BT Vision and TopUp TV) on platforms other than BSkyB’s at reduced prices
determined by Ofcom. BSkyB has appealed the decision. In addition, on 4 June 2010,
as part of the sale by Virgin Media of some of its TV channels!® (Virgin Media TV

- Channels — "VMtv") to BSkyB, BSkyB reached an agreement with Virgin Media by
which Virgin Media will have the option of carrying any of Sky's basic High
Definition ("HD") channels, Sky Sport HD 1 and Sky Sport HD 2, and -all Sky Movies
HD channels. Virgin Media will also make available through its on-demand TV

16 In the UK: the BBC, ITV, Five, some Channel 4, three BSkyB channels; and in Treland:, TG4, TV3, the RTE
channels and the BBC.

17 Such as BSkyB’s basic channels (for example Sky News and Sky Sports News) and premium channels (for
example Sky Movies Premiere and Sky Sports channels), UKTV's channels, ESPN's channels and Disney's
channels in the UK. .

18 The channels acquired are LIVING, LIVINGit, Challenge, Challenge Jackpot, Bravo2 and Virginl. The
operation did not include the acquisition of Virgin Media's participation in UKTV, a joint venture with

8
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service a range of content from Sky's basic and premium channels, including the
newly acquired VMtv channels?.

1.1.3. Retail TV services

Retail pay-TV services essentially comprise the provmon to end-users of (i) packages
of linear TV channels; and (ii) non-llnear PPV/VOD services?.

The following pay-TV retailers are present in the UK: BSkyB (DTH), Virgin Media .
(cable), Top Up TV (DTT), Talk Talk TV (IPTV), and BT Vision (DTT and IPTV).

The main pay-TV retailers present in Ireland are BSkyB (DTH) and UPC (cable). Others
include Casey Cablevision (cable), Crossan Cable (cable — analogue only) Magnet
Networks, 3Play Plus and Smart Telecom (all limited IPTV players).

There are six main technical means of dehvermg audiovisual content to end users: (i) via
analogue and digital terrestrial televisions; (ii) satellite; (111) cable; (iv) IPTV2L; (v) the
internet more generally; (vi) 3G mobile technologies.

All technologles are used in the UK and Internet TV is evolving rapidly there, due, inter
alia, to increasing amounts of content becoming available online?2, improvements in
compression technologies and increasing penetranon of fast broadband services and
internet-enabled devices. A recent development in the UK is the BBC-backed joint
venture?> to develop an internet-connected television platform (previously known as
" Project Canvas, now marketed as 'YouView') to provide both linear and on-demand
content on a hybrid DTT/IPTV platform (via a set-top box connected to viewers’ TV
sets) on a free and pay basis. YouView is currently intended to launch in April 2011.

19

20

21

22

23

http://corporate/sky/com/pagé.aspx?pointerid=6123cbfe61d648e38fb10ale7a2024e5 .

Programming supplied on VOD can be offered on a subscription basis (periodic fee fot access to a pool of
programming - SVOD); a transactional/PPV basis (TVOD); or at no additional charge to an existing pay-TV
subscriptions (such as ‘Sky Anytime’ for BSkyB) There are several types of VOD services, including: (i) Push
VOD — programmes selected by the service provider broadoast and automatically saved on the customer’s
personal video recorder (like ‘Sky Anyrime’ - - available to BSkyB subscribers with an appropriate set-top—boxes
in the UK and Jreland; or Top Up TV’s UK VOD service); (ii) | Pulf VOD - tibraries of programmmg stored
externally to the home available for viewing upon request. (BSkyB will be lauriching a pull VOD service, 'Sky
Anytime +"later this year to BSkyB subscribers having a Sky+HD box and a BSkyB. broadband service). DTH
and DTT technologies, which are “uni-directional” technologies, cannot support pull services. However, cable
and IPTV networks, being “bi-directional” technologies, are ideally suited for such services.

IPTV involves the distribution of audiovisual content over the Intetnet (via a telecommunications or DSL
network). Such service requires that the end-user be in possession of a DSL modem and a (proprietary) set-
top-box.

‘Catch up TV’ (for example, the ITV Player), archive TV content (for example the TV series available on
Apple s iTunes), streamed simulcasts of TV channels (for example live sports events streamed by BBC) and
movies are becoming increasingly available for viewing online. Such content is available via (i) TV
broadcasters’ websites (for example ITV.com, 40D) and player applications (for example BSkyB’s 'Sky
Player"); and (ii) aggregator services (for example, You Tube showing TV programmes provided by Channel 4
and Five and clips from programmes provided by the BBC and Blinkbox (an online VOD service)).

Other joint venture partners are [TV, Channel 4, Five, BT,Ta]kTaIk TV and Arq-i_va.

9
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48. DTT is not yet commercially available in Ireland. The IPTV sector in Ireland has yet to
develop significantly (three operators are currently present to a limited extent: Magnet
Networks, 3Play Plus, and Smart Telecom).

49. In the UK and Ireland, BSkyB retails packages.of its own and third party pay-TV
channels and audiovisual programming (i) to its DTH subscribers; (ii) via IPTV/cable;
(iif) via the Internet; and (iv) via mobile technologies:

(i) DTH. BSkyB's DTH packages include different combinations of the 26 basic and
premium BSkyB channels and third party channels, totalling 160 channels. BSkyB
also offers HD subscription (to access HD variants of BSkyB and third party
channels), 'Sky Box Office’ service (a PPV service) and a 3D channel. BSkyB
subscribers with compatible set-top boxes cah access the 'Sky Anytime’ service.

(ii) IPTV/cable ('Sky By Wire'). BSkyB retails certain premium channels to customers
on Talk Talk TV's IPTV platform. BSkyB has similar arrangements in place with
a number of small cable and IPTV platform operators in the UK and Ireland.

(iii) Internet TV (‘Sky Player). BSkyB also offers an Intérhet TV service
available to both Sky subscribers and non-DTH customers?* and allowing
customers to watch movies, sports and other entertainment via their PC or other
Internet-connected devices on an SVOD and TVOD basis.

(iv) Mobile TV ('Sky Mobile TV"). BSkyB retails BSkyB and third party 'made-for-
mobile’ channels in the UK on certain mobile telephony operators' networks/on
certain devices.

1.1.4. Pay-TV technical services

50.  The operation of pay-TV platforms requires a special technical infrastructure in order to
ensure that only authorized viewers access the content. The components of this
infrastructure include systems for conditional access ("CA"), middleware technology and
set-top-boxes. ‘

51. CA systems include encryption and decryption software aimed at preventing
unauthorized access of television signals. Also, someé CA systems use smart cards?S.
Middleware is software rutining on the operating systems of the set-top-boxes which
facilitates the interoperability and proper functioninig of hardware technologies, such as
set-tap-boxes and smart card components of CA systems. In addition, middleware
enables certain functionalities of the set-top-boxes, such as electronic program guides and

_other interactive applications. Set-top-boxes are hardware devices responsible for
decoding the television signal transmission into a format that is viewable on screen.

52. News Corp, through its jjéiri-tly controlled subsidiary NDS?6, s active in the provision of
pay-TV technical services and, in particular, CA systems and middleware. BSkyB,
through its wholly owned subsidiary Amstrad, currently produces set-top-boxes [...].

24 BSkyB’s stand-alone 'Sky Player” subsctiber base currently amounts to [...] customers.
25 Smart cards are credit card sized hardware devices that are inserted into the set-top-box. -

26 The investment fund Permira is the other controlling shareholder,
10
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53. BSkyB currently sources from NDS a number of pay-TV technical services, among
which CA systems (smart cards included) and part of its middleware needs.

1.2.  Market definition

54. The activities to be considered in the audiovisual sector are (i) the licensing and acquisition
of broadcasting rights; (i) the wholesale supply of TV channels; (iii) the retail supply of
audiovisual content to end users; and (iv) the provision of pay-TV technical services.

12.1.  Licensing/acquisition of broadcasting rights to audiovisual
- content

a. - Product market definition

55. Audiovisual content comprises all the ‘entertainment products’ (for example films,
sports, TV programmes) that can be broadcast via TV?. TV broadcasting rights
belong to the creators of these products, who license them to broadcasters (which then
incorporate them into a linear stream of content — TV channel) or content platform
operators which retail directly to end users on a VOD/PPV basis.

56. The notifying party submits that there is a single product market for the acquisition of
all TV content rights, which encompasses all types of content, as well as both FTA
and pay-TV rights. However, for the purposes of assessing the proposed transaction,
the notifying party agreed to distinguish between the licensing of (i) ﬁlms (ii) sport
content; and (iii) TV programmes

57. The notlfymg party submits that further sub—segmentatlon of the market for the
licensing of broadeasting rights for films is not appropriate in the present case. Firstly,
the distinction between the windows mentioned above (paragraph 31) is not relevant,
because, according to the notifying party, customers generally acquire rights for all
the windows mentioned above. Secondly, the notifying party submits that US films
compete with other productions, in particular local European productions. In addition,
the boundaries between US and non-US productions are becoming increasingly
blurred. Thirdly, the notifying party submits that US-produced content forms only a
relatively small proportion of the content shown on pay-TV.

58. The Commission has previously distinguished between the 11censmg of broadcasting
rights for pay-TV and the licensing of broadcasting rights for FTA TV,

59. In particular, the Commission has found that, from both a detnand-side and a supply-
side perspective, certain types of comntent bought by pay-TV operators are not
substitutable with each other. Accordingly, in past decisions the Commission has also
considered a further segmentation into -separate markets of the licensing of

27 See Case COMP/M.5121 — News Corp/Premiere, Commission decision of 25 June 2008, paragraph 28.

28 See in particular Case COMP/M.5121 - News Corp/Premiere, Commission decision of 25 June 2008,
paragraph 35.
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broadcasting rights for: (i) sports évents, (ii) pr_érhium films and (iii) other TV content
(such as documentanes)29

In past decisions, the Comlmssmn has considered distinguishing between US-
produced films and other films,® indicating that the relevant market for films was
mainly composed of commercially ‘successful films’, which in general tends to
correspond to films produced by the Hollywood majors3!. As regards the licensing of
broadcasting rights for premium films for pay-TV, in past decisions, the Commission
has identified separate markets for the following different exhibition windows: (i)
PPV/VOD; (11) the first pay-TV wmdow and (iii) the second pay-TV window32,

As regards sports, the Commission has previously found that the market for football
broadcasting rights should be distinguished from the market for other sports
broadcasting rights due to football’s pre-eminence as the singularly most popular
sport across most Member States and beyond33. The Commission has con51dered (but
ultimately left open) that the market for football broadcasting rights may be
subdivided in a number of ways (for example on the basis of the type of event
concerned, that is whether (i) it is a regular event (such as the domestic leagues, the
UEFA Champions League and the UEFA Cup) or (ii) an event that is played more
intermittently (such as the FIFA World Cup and the EURO Cup)34.

A majority of right holders? responding to the market investigation did not confirm a
segmentation of broadcasting rights for audiovisual content into films, sport content
and other TV programmes. Similarly, a majority3¢ of right holders did not confirm a
possible distinction between premium and non-premium audiovisual content. Content
distributors by contrast tended to consider that a segmentation of broadcasting rights
for audiovisual content into films, sport’ content and other TV programmes is
appropriate’’. Moreover, a majority of content distributors also consider that a

29
30
31
E7)
33
34
35

36

37

See in particular Case COMP/MSIZI - News Corp/Premiere, Commission decision of 25 June 2008,
paragraph 30.

See Case COMP/M. 2876 News Corp/ Telepii, Commission decnsmn of 2 April 2003 paragraphs 58 and
61.

See Case COMP/M 2845 - Sogecable/CanalSatélite Digital/Via Digital, Commission decision of 14
August 2002, paragraph 25. :

See Case COMP/M.2050 - Vivendi/Canal+/Seagram, Commission decision of 13 October 2000,
paragraphs 18 et seq.; Case COMP/M.2845 - Sogecable/CanalSatelzte Digital/Via Digital, Comnusswn
decision of 14 August 2002, paragraph 25.

See Case COMP/M.4519 — Lagardére/Sportfive, Commission decision of 13 January 2007, paragraph 9.
See Case COMP/M.4519 — Lagardére/Sportfive, Commission decision of 18 January 2007, paragraph 10.
Questionnaire to right holders of 5 November 2610 - question 3 - 3 out of 4 respondents.

Questionnaire to right holders of 5 November 2010 - question 4 - 3 out of 4 respondents.

Questionnaire to content distributors I of 5 November 2010 - question § - 6 out of 10 respondents.
12

MOD300004269



For Distribution to CPs

distinction should be drawn between premium and non-premium audiovisual
content3s. o :

63. As regards films, all the Hollywood majors responding to the market investigation
claim that all films (whether US or European) are interchangeable from a viewer's
perspective®. Content distributors by contrast consider that films produced by the
major Hollywood studios are not substitutable with British, Irish or other European . . '
films*0. ‘ : ‘ '

64. The Hollywood majors generally confirm the release window structure outlined in
paragraph 31 above*! ‘and confirm that PPV/TVOD rights are licensed on a non-
exclusive basis and separately from SVOD rights which are licensed together with
first window pay-TV rights and on an exclusive basis*2. ' '

65. The market investigation was therefore not conclusive as regards the possible
segmentation of the market for licensing of audiovisual content in relation to the UK
and Ireland. In general, it seems that right holders do not agree with a segmentation of
the rights, while content distributors, which are present at a lower level of the value
chain, attribute more importance to the various segriients (premium and non-premium,
all movies and US majors movies, sports and other content) as each segment has a
different appeal on viewers or subscribers. ’

66. - For the purposes of the present decision, it is not necessary to conclude on the exact
product market definition as the proposed transaction does not raise any competition
concerns under any alternative market definition for the licensing and acquisition of
broadcasting rights to audiovisual content. ‘

" b. Geographic market definition

67. The notifying party submits that the geographic scope of the market is generally
national, and in certain cases, regional (with a region potentially comprising more
than one national territory, where there is a larger single language group), in this case
the UK and Ireland together. ' ' | '

68. In past decisions, the Commission has considered that the market for the licensing/.
acquisition of audiovisual conterit (fitm and other comntent) is national in scope or
relates to linguistically homogeneous areas*. : '

38 Questionnaire to content distributors T of 5 November 2010 - question 9 - 6 out of 10 respondents.
39 Questionnaire to right holders of 5 November 2010 -;question 5.

40 Questionnaire to content distributors I of 5 November 2010 - question 10 - 8 out of 10 respondents. A few
respondents explicitly refer to Ofcom’s pay-TV statement in this regard. :

41 Questionnaire to right holders of 5 November 2010 - question 7.
% Questionnaire to right holders of 5 November 2010 - questions 15 and 16.

43 See for example Case COMP/M.2876 — News Corp/Telepits, Commission Decision of 2 April 2003,
paragraph 62.
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As regards the acquisition of rights to premium films, in its News Corp/Telepiis
decision, the Commission noted that "nothing prevents operators from acquiring

. rights for more than one territory at the time". However, in that case, the Commission

ultimately found that broadcasting rights were divided and sold on a mainly national
basis or, at most, by language area. : "

As regards rights for football events that are played regularly throughout the year, in
past decisions, the Commission has found that such rights are sold on a national basis.
Also from past Commission decisions, it appears that only the potential sub-market
for football broadcasting rights to events that are played more intermittently (that is,
FIFA World Cup and European Championship of Nations) might be wider than
national. In its News Corp/Telepii: decision, the Commission noted that the UEFA
broadcasting regulations reflect the fact that the market for broadcasting rights to
football events is national since such broadcasting rights are generally sold on a
national basis, even for pan-European events such as the UEFA cup and the UEFA
Champions league®. In that decision, the Commission found that, as regards
broadcasting rights to national league and national cup matches, the specificity of the
product due to cultural factors linked to demand and national references implies that
the geographic scope corresponds to the countty where the matches are played*.

As regards other (non-football) sport events, in the past, the Commission has found
that the rights are acquired on an exclusive basis for the whole European territory and
are thereafter re-sold on a per-country basis. The Commission has also found that
major sport events, such as the Olympic Games, have a pan-European interest from
the viewers’ perspective?s. Another example of sports rights sold on a pan-European
basis cited by the Commission in its News Corp/Telepii decision are those acquired
by the Furosport channel, broadcast all over Europe#’. In that decision, the
Commission concluded that, given that the vast majority of sports rights acquired by
broadcasters are limited to a specific country or linguistic territory, the market for
acquisition of sports rights to be broadcast is national or delineated along linguistic
areas. :

The market investigation largely confirmed the past Commission decisional practice of
defining the geographic scope of markets for the licensing/acquisition of audiovisual
TV content (film and other content) as national or relating to linguistically
homogeneous areas.

Particularly as regards broadcasting rights to premium films, the market investigation
confirmed that these rights are only rarely negotiated simultaneousty for different
tetritories. According to the respondents, broadcasting rights are generally negotiated
and concluded on a country-by-country basis, with the only exceptions appearing to
be licensing in relation to a linguistic area (for. example rights for Germany, Austria

44

See Case COMP/M.2876 — News Corp/Telepiiz, Commission Decision of 2 April 2003, paragraph 67. '
See Case COMP/M.2876 — News Corp/Telepﬁ?, Commission Decisioh of 2 April 2003, paragraph 67.
See Case COMP/M 2876 — News Corp/Telepiir, Commission Decision of 2 April 2003, paragraph 7.

See Case COMP/M.2876 — News Corp/Telepiz}, Commission Decision of 2 April 2003, paragraphs 72 and
73. : : o . :
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and the German speaking parts of Switzerland and Luxembourg) or in relation to areas
with a particular common socio-cultural background (for example Scandinavia)*8.
Two respondents cited a number of factors which prevent cross-border
negotiation/licensing, including: availability of materials in each language; differences
in the availability dates for content in different territories; and the fact that each
country and region reflects local preferences in programming49.

As regards pan-European/international sport rights, the market investigation generally
revealed that such rights are acquired by content distributors on.a national basisSO.
One respondent to the market investigation noted that broadcasting rights for sport
events are increasingly marketed by sport rights agencies, which tend to offer
broadcasting rights (such as Olympic Games and UEFA Champions League) on a
national basis first to maximize their profitsst. The market investigation revealed only
limited examples of acquisitions of rights to sport events with a geographic scope
“wider than national or linguistic borders in the ERA (notably by the EBU)%2.

In light of the above and for the purposes of the present decision, it may be concluded
that the geographic scope of markets for the licensing/acquisition of broadcasting
rights to audiovisual content (film and ofher content) is national or, at most, relates to

linguistically homogerieous areas.
122.  Wholesale supply of TV channels
a. Product market definition

According to the notifying party, the wholesale supply of TV channels is the market in
which broadcasters and distributors negotiate the terms and conditions for the
distribution of pay-TV channels to end-users. pay-TV channels can be of a general
nature (general interest channels) or concentrate on a specific genre (thematic
channels). " :

As regards product market definition, the notifying party departs from the
Commission's findings in past cases and submits that the relevant product market is at
least as broad as the wholesale supply of TV channels (including both FTA and pay-
TV channels), and possibly latger. )

First, the notifying party considers that wholesalérs of pay-TV channels face intense
competition from major, well-sstablished FTA broadeasters such as thie BBC. Second,
it notes that the appropriate relevant market may in fact be wider and also include, for
-example, the supply of individual programmes and films at the wholesale level (whichi

48

49

50

51

52

Questionnaire to right holders of 5 Novarﬁber 2010 - questiont 8, 19 and 22.
QueSti’onhaire to right hoiders of § November 2010 --question 17.

Questionnaire to content distributors II of 5 November 2010 - question 3(c) and 4 - 6 out of 7
respondents. ‘ . ’

Questionnaire to right holders of 5 November 2010 - question 9 - Only a limited number of replies
covered licensing/acquisition of rights to pan-Europearx/International sport events. :

Questionnaire to right holders of 5 November 2010 - question 7.
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are then distributed to end users — for example via PPV/VOD services or directly via
DVD sale and rental).

In any event, the notifying party submits that the definition of the relevant product
market as regards the wholesale supply of TV channels can ultimately be left open

since, regardless of the market definition ultimately retained, the proposed transaction
will not give rise to any competition concerns.

In past decisions, the Commission has identified pay-TV and FTA TV as belonging to
separate markets. In its SFR/Tél¢ 2 decision, the Commission considered that in the
intermediate market for the distribution of TV channels, a distinction must be made
between FTA and pay-TV channels®.

In the past, the Commission has also generally left open whether the market should be -
further segmented by thematic content (such as premium films, sports, news, youth
channels, etc.)5. It should be mentioned that in the context of its investigation into UK
pay-TV, Ofcom has identified a distinct market for “the wholesale of pay-TV packages
including core premium movies channels™. ' : , s

As regards the submission of the notifying party that the relevant product market may
be larger than the wholesale supply of TV channels, in the SFR/Télé 2 and News
Corp/Premiere cases, the Commission left open whether a distinction could be
envisaged between the classical or 'linear’ TV channels and the non-linear services
(VOD, PPV), as well as within the non-linear services’S.

The market investigation conducted for the purpoSe of this cés;e generally confirmed
that pay-TV and FTA channels still belong to two separate product markets as regards
the wholesale supply of TV channels®7.

In addition, a majority of re,éponden’ts to the market investigation indicated that
premium - content TV channels (such as Sky Sports and Sky Movies) are mnot
substitutable with other TV channels as they broadcast exclusive content unavailable

53

54

‘See Commission deqision of 18 July 2007 in Case QOMPMASOS - SFR/Telé 2, patagraph 40:

See Commission decision of 2 April 2603 in Case COIVI?PM.2876- - Newsc_o‘r’p/Telepii‘z, paragraph 76;
Commission - decision of 18 July 2007 in Case COMP/M 4505 - SFR/Télé 2, patagraphs 41-42;

" Commission decision of 25 June 2008 in Case COMP/M.5 121 - Newscorp/Premiere, paragraph 35.

55

56

See Ofcom Decision of 4 August 2010, Premium Pay TV movies, paragraph 4.3.

See Commission decision of 18 July 2007 in Case COMP/M.4505 - SFR/Télé 2, paragraph 43;

Commission decision of 25 June 2008 in Case COMP/M.5121 - Newscorp/Premiere, paragraph 21.

57

Questionnaire to TV channels of 5 November 2010 - question 9.3 - 4 out of 6 respondents confirmed that
pay-TV subscribers are attracted by the premium content and additional services and. are unlikely to
switch to FTA channel offers in case of a 5-10% price increase of their pay-TV subscription; another
respondent indicated that FTA channels content was similar to much of the other content available in pay-
TV homes, but that the recent price increases by BSkyB and Virgin Media which did not result in a
significant churn rate show that the majority of pay-TV customers are immune to price increases; and the
last respondent did not know. : R S s e

7
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elsewhere38, thereby giving a strong indication that there is a differentiation within the
market for the wholesale supply of pay-TV channels between basic pay-TV channels
and premium pay-TV channels (namely sports and movies channels). Some replies
also refer to Ofcom's recent investigation on the pay-TV market, which concluded that
a differentiation between premium and non-premium movie channels exists.

In light of the above and for the purposes of the present decision, the Commission
considers that FTA. and pay-TV channels (both basic pay-TV and premium pay-TV)
constitute two separate product markets, in line with the precedents of the Commission.
The market investigation also provided strong indications that the premium pay-1V
channels belong to a separate product market from basic pay-TV chamnels. However, for
the purpose of the present decision, the possible distinction between premium and basic
channels is left open, given that the transaction would not raise serious doubts as to its
compatibility with the internal market under any alternative market definition.

b. Geographic market definition

The notifying party submits that in line with the Commission's past decisi.ons,, the
relevant geographic market for the wholesale supply of TV: channe1§ is national or,
potentially, regional, delineated along the language area encompassing the UK and
Ireland. ' ’

In past decisions, the Commission has consistently found that the markets for the
wholesale supply of TV channels were national or delineated along the linguistic
areas>®. The market investigation conducted for the purpose of this case did not
contradict these findings.

In light of the above and for the purposes of the present decision, it may therefore be
concluded that the geographic scope of markets for the wholesale supply of TV
channels is national or, at most, relates to linguistically homogeneous areas.

1.2.3.  Retail supply of audiovisual content to end users
a. Pfo.duct market definition

According to the notifying party, the relevant product market for the retail provision
of audiovisual content to end-users encompasses at least the provision of FTA and
pay-TV channels via all distribution channels (satellite, DTT, cable, IPTV and others),
as well as the provision of non-linear services and pre-recorded media (such as PPV,
VOD or DVD).

58

59

Questionnaire to TV channels of 5 November 2010 - question 4 - 2 respondents replied that premium
sport and movie channels are in a separate market from all other TV channels, 1 respondent replied that
the level of substitutability was inversely proportional to. the volume of exclusive content (citing as
example Sky Sports which cannot be substituted with another channel), 1 respondent replied that there is
a clear difference between general interest TV. channels, thematic TV channels, and premium content TV
channels, 1 respondent replied that no TV channel can be substituted by another, and 1 respondent replied
that TV channels are generally substitutable, except for some which have different content (e.g. a sport
channel cannot substitute a science chamnel).

See Commission decision of 2 April 2003 in Case COMP/M.2876 - NeWSCorp/Te{egiil, paragraph 62;
decision of 18 July 2007 in Case COMP/M.4505 - SFR/T€l¢ 2, patagraph 48; Commission decision of 25
June 2008 in Case COMP/M.5121 - Newscorp/Premiere, paragraph 27. -
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90.  The notifying party considers that consumers in the UK and Ireland have a wide range
of choices in accessing audiovisual content at home and could generally: (i) buy a
DVD of a film; (ii) rent a DVD of a film from a store or by post; (iii) use a PPV/VOD
service to watch a film at a convenient time (including free VOD services such as the
BBC iPlayer); (iv) download a film via an Internet download service; (v) watch a film
that is broadcast on any of a number of FTA channels; or (vi) pay for a subscription to
a linear pay-TV service through which the consumer could watch a film at one of the

times that it is shown or record the film and then watch it at a later time convenient to
the consumer.

91. Furthermore, it submits that DVDs constitute an important constraint on the supply of
pay-TV content and, in particular, on movie channels, because (i) the uptake of DVD
hardware in the UK has been extensive, (ii) accessing content via DVD holds a
number of advantages, particularly in terms of timing (a motion picture may be
available on DVD for almost a year before pay-TV), (iii) online DVD rental
(including subscription-based) allows easy access to content and (iv) the pricing of
'DVDs is particularly competitive.

Pay-TV and FTA

92. The notifying party submits that at retail level, the provision of FTA and pay-TV
services belongs to the same relevant product market.

93, First, the notifying party argues that in cases Where the Commission defined separate
relevant product markets for pay-TV and FTA services in the pasts?, it made such a
distinction on the basis of the specific market conditions prevailing in the individual
Member States concerned. -

94.  Moreover, it submits that the rate of technological change in the TV sector mandates
' the re-examination of the approach to market definition in light of the technological
and market conditions that exist now, at thestime of the proposed transaction. In
particular, according to the notifying party, the peculiarities of the UK and Irish TV
sector, taken together with the recent developments in TV technology and the fact that
both FTA and pay-TV broadcasters compete for the same content and audience all

point towards the existence of an overall market for all TV offerings to end users 1n
the UK and Ireland.

95. Furthermore, the notifying party considers that if the Commission in some of its
earlier decisions®! identified differences in content type and programme schedules as a
distinguishing feature between pay-TV and FTA TV channels, these differences
increasingly diminish as pay-TV and FTA content is often similar and FTA
platforms/channels also show attractive content in the UK and Ireland.

60 See Commission decision of 27 May 1998 in Case [V/M.993 - Bertelsmarn/Kirch/Premiere; Commission
decision of 13 October 2000 in Case COMP/M.2050 ~ Vivendi/Canal+/Seagram; Commission decision of
5 November 2002 in Case COMP/M.2996 - RTL/CNN/ Time Warner/ N-TV.

61 See Commission decision of 2 April 2003 in Case COMP/M.2876 - Newseorp/Telepii, paragraph 112.
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96. Finally, it submits that the advancement of digitisation in the TV sector has promoted
further convergence between pay-TV and FTA TV, with digital TV achieving a high
penetration rate in the UK and being currently developed in Ireland. ’

97. The market investigation of the Commission in the NewsCorp/Telepis decision
revealed that FTA TV exercises a certain constraint to pay-TV and that there is an
interaction between both markets, in particular in countries such as Italy "where free-
TV offers a wide choice of channels, some containing what would be considered as
attractive contents"2. However, the Commission concluded, also based on the results
of the market investigation, that in Italy, FTA and pay-TV are two separate marketso3.
In its SFR/Télé 2 decision, the Commission also concluded that because of the
different type of financing between FTA and pay-TV and the fact that, from the
standpoint of the viewers, these offerings are not substitutable (in one case the service .
is provided at no specified cost, in the other it requires-a subscription), both belong to
separate product marketss4. Finally, in its NewsCorp/Premiere decision, the
Commhission also concluded that pay-TV and FTA TV are still clearly distinct markets
in both Germany and Austria because of the different type of content and programme
schedules offered by pay-TV and FTA TV, because of limited demand-side

. substitutability due to the absence of subscription fee in FTA TV and of limited
supply-side substitutability due to the different business model of the two types of
broadcasters®. - o - ‘

98. The majority of the pay-TV retailerss6 and TV channels®’” who responded to the
market investigation conducted for the purpose of this case considered that pay-TV
and FTA continue to be in separate markets.

99. In conclusion, for the purpbse of the present decision, the Commission considers that
the retail supply of pay-TV and FTA TV belong to separate markets. :

Distribution (;haﬁﬁels

62 See Commission decision of 2 April 2003 in Case COMP/M 2876 - Newscorp/Telepii, paragraph 37.
63 See Commission decision of 2 April 2003 in Case COMP/M.2876 - Newscorp/Telepiii, paragraph 47.
64 See Commission decision of 18 July 2007 in Case COMP/M.4505 - SER/Té1é 2, paragraph 45.

65 See Commission decision of 25 June 2008 in Case COMP/M.5121 - Newscorp/Premiere, paragraphs 17
to 20. ' :

66 Questionnaire to centent distributors of 5 November 2010 - question 13.3 - 8 respondents considered that
in case of a 5-10% price increase for pay-TV subscriptions, the proportion of viewers switching to FTA
~ would not be significant, while only one expressed a different view. '

67 Questionnaire to TV channels of 5 November 2010 - question 9.3 - 4 out of 6 respondents confirmed that
pay-TV subscribers are attracted by the premium content and additional services and are unlikely to
switch to FTA channel offers in case of a 5-10% price increase of their pay-TV subscription; another
respondent indicated that FTA channels content was similar to much of the other content available in pay-
TV homes, but that the recent price increases by BSkyB and Virgin Media which did not result in a

significant churn rate show that the majority of pay-TV customers are immune to price in¢reases; and the
last respondent did not know. .
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100. The notifying party submits that the market for the provision of TV services to end-
users in the UK and Ireland encompasses all technical means of TV distribution, as
TV channel providers and TV retailers (including FTA providers) compete to
distribute their channels to reach the largest possible number of TV viewers. It
submits that in previous decisions®®, the Commission correctly noted that customer

preferences essentially depend on the TV content provided, regardless of the
distribution mode. ~

101. The notifying party further considers that the different TV means of distribution
compete with each othér in terms of geographical reach. In the UK, satellite and DTT
are the most important distribution channels, with satellite having a technical reach of

'98% and DTT a reach of 73%9%°. The UK cable network has a technical reach of 49%
and IPTV has a technical reach of 39%. In Ireland, the notifying party submits that
cable and satellite are the most important distribution channels, with around 78% of

TV households using satellite or cable/MMDS (multi-channel multi-point distribution
service™0) services.

102. With regard to switching costs, the notifying party considers that that the investment
costs associated with the choice of a given distribution channel have decreased over
recent years, both in the UK and in Ireland, and that there are thus no material
disincentives for viewers to switch to another form of TV reception. It also submits
that decoders and satellite dishes are becoming increasingly cheap, that cable’
providers supply decoders on a ‘rental basis, thereby reducing substantially any
switching costs, and that even in Ireland where IPTV requires the viewer to purchase
a dedicated set-top box, no additional fee is charged for that set—top box when an
IPTV subscription is purchased.

103. In past decisions, the Commission has only idenﬁﬁed pay-TV and FTA TV as
belonging to separate markets, without distinguishing between terrestrial, satellite
cable or other means of transmission’!.

104. The market investigation conducted for the purpose of this case showed that content
distributors consider the different means of delivery as substitutable from the viewers'
point of view”. The TV channel suppliers who responded to the market investigation
were less conclusive’s.

68  See Commission decision of 18 July 2007 in Case COMP/M.4505 - SFR/Télé 2, Commission décision of

4 March 2005 in Case COMP/M.3609 - CINVEN/France Telecom Cable - NC Numericable; Commission
decision of 17 May 2004 in Case COMP/M.3411 - UGC/Noos and Commission decision of 2 June 2006
in Case COMP/M.4217 - Providence/Carlyle UPC Sweden.

69 This will grow to cover the entire UK territory by the time the full switchover will be completed in 2012.

70 MMDS is a wireless telecommunications technology, used usually in sparsely populated rural areas,
where laying cables is not economically viable.

71 See Commission decision of 27 May 1998 in Case IV/M 993 — Bertelsmanw/Kirch/Premiere, paragraph

21; Commission decision of 2 April 2003 in Case COMP/M.2876 - Newscorp/Telepiii, paragraph 40, 47;
Commiission decision of 18 July 2007 in Case COMP/M.4505 - SFR/Télé 2, paragraph 40; and
Commission decision of 25 June 2008 in Case COMP/M.5121 - Newscorp/Premiere, paragraph 20.

2. Questionnaire to content distributers of 5 November 2810 = question 19 = 7-respondents-considered: that
from the perspective of end users, the audiovisual content offered through the different technical
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105. For the purposes of the present decision, and in line with past Commnission decisions, it is
. considered that different distribution modes are part of the same product market for ‘the
retail distribution of content to consumers. )

106. Finally, the market investigation confirmed that non-linear services comprising (i)
DVDs and (ii) PPV/VOD? are not substitutable with the retail supply of pay-TV
linear channels at this point in time in the UK.

107. Based on the above and for the p\irpose of the present decision, the Commission
considers that, within the pay-TV market, the retail supply of non-linear services and
linear channels belong to two separate markets. '

b. Geographic market definition

108. The notifying party submits that the market for the tetail provision of TV servicesto
end users is national in scope. ' ' ‘

109. In a previous decision’s, the Commiss’ién considered that TV broadcasting is generally
organised on a national basis. The market investigation conducted for the purpose of
this case did not contradict these findings. -

110. In light of the above and for the purposes of the present decision, it may therefore be
concluded that the geographic scope of markets for the retail distribution of content to
_consumers i national or, at most, relates to linguistically homogeneous areas.

platforms is substitutable, with 2 responidents noting an exception as regards Internet as mode of de‘li'very,
while 3 respondent replied that the extent of substitutability is limited by the degree of availability of
content.

73 Questio,nnaifré to TV channels of 5 November 2010 - question 8 -3 respotidents did not view the different

distribution modes as readily substitutable by viewers, 2 replied that different distribution services may be

regarded as substitutable by viewers, 2 linked substitutability to access to content and 2 distinguished
between FTA and pay-TV. ' ‘

74 Questionnaire to TV channels of 5 November 2010 - question 9.1 - 4 out of 6 respondents confirmed that
DVDs cannot substitute watching (pay-)TV, as the content offered is much narrower (¢.g- does not offer
live events such as Premier League football, or even other content), and pay-TV subscriptions also offer a

" wider range of services such as triple-play offers with telephony and internet; one. respondent indicated

that it was possible that DVDs could substitute for (pay-)TV, and one respondent did nof know.
- 15 Questionnaire to TV channels of 5 November 2010 - question 9.2 - 4 out of 6 respondents indicated that
PPV/VOD services cannot substitute for watching (pay-)TV, as the content offered is much narrower and
the business model is different (pay-per-view versus free at the time of consumption, even with a pay-TV
subscription); one respondent indicated that they could be substitutable, but not for e.g. live TV, and one
respondent did not know.

76 See Commission decision of 27 May 1998 in Case IV/M.993 - Bertelsmann/Kirch/Premiere, paragraph
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‘1.24.  Supply of pay-TV technical Services

111. The notifying party submits that the provision of pay-TV technical services constitutes a

single relevant product market including CA systems, middleware and set-top-boxes. The
Commission defined in previous decisions a single product market for the provision of
pay-TV technical services””. In the News Corp/Premiere decision, the Commission
however considered that the provision of CA solutions is a separate product market’s,

112." The majority of respondents to the market investigation considered that, from a supply-

side perspective, it is not necessary for providers of pay-TV technical services to offer all
three components (namely CA systems, middleware and set-top-boxes) together in order
to be able to compete. The Commission cannot therefore exclude that these constitute
three different markets.

113. With regard to the geographic scope of the market, the notifying party argues that this is

at least EEA-wide, if not global. Concerning CA systems, the Commission noted in the
News Corp/Premiere decision™ that the market investigation revealed that providers of
CA systems usually offer their encryption systems on a global basis, but ultimately left
the question open. Also in the News Corp/Premiere case®, the Commiission noted that
the market investigation revealed no elements®! on the basis of which the geographic
scope of the middleware market would not have to be defined as at least EEA-wide or
even worldwide, but ultimately leﬁ the question open.

114. For the purposes of this decision, the exact scope of the product and geograph1c

market definition may be left open, as the proposed transaction does not raise
competition concerns under any alternative product market definitions.

L3. Competitive assessment

115. The Comrmssmn investigated possible ant1—compet1’c1ve effects of the proposed

transaction both from a herizontal and from a non-horizontal perspective. As News Corp
and BSkyB are generally active at different levels of the aud10v15ual chain in the UK and
Ireland, the analysis focuses on vertical rela‘uonshlps :

77

78

79

80

81

See Commission de01310n of 27 May 1998 in Case IV/M.993 - Bertelsmann/Kirch/Premiere, paragraph
25 and Cormmission decision of 27 May 1998 in Case IV/M.1027 Deutsche Telekom/BetaResearch,

paragraph 18.

In the News Corp/Premiere decision, the Commission noted that the market investigation confirmed that the
supply of middleware could also be considered as a separate segment within the market for technical services
for pay-TV, but ultimately the question was left open. See Commission decision of 25 June 2008 in Case
COMP/M.5121- News Corp/Premiere, paragraphs 44-46.

See Commission decision in the News Corp / Premiere Case, paragraph 47

See Commission decision in the News Corp/Premiere Case, par’agraph 48.

The Commission made reference to a previous decision adopted in Case COMP/M.5080 - Orac[e/BEA
where the scope of the geographic market for mlddleware software had been defined as WorldW1de albelt

‘in a different context;
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1.3.1. Horizontal assessment

116. The propbsed transaction results in a limited horizontal overlap in the wholesale
provision of TV channels.

117. In the overall market for the supply of TV channels (FTA and pay-TV), the merged
entity's combined market share®? in terms of viewing shares would be [10-20]% in the
UK and [5-10]% in Ireland. In terms of revenues, the market share of BSkyB is
significantly higher ([20-30]%) - given that it already controls the premium movies
channels and sports channels - but the increment of News Corp's TV channels would
be minimal ([0-5]%). '

118. The Commission considers that, given the outcome of the market investigation, the
most appropriate market to take into account in order to assess the relative
competitive strength of the parties to the transaction is the market for the supply of
"basic pay-TV channels”. This is in line with the product market definition considered
by OFT in the BSkyB/Virgin Media decision and with Ofcom's findings in its 3 year
investigation in the Pay-TV market in the UK.

119. In 2009, BSkyB’s market share based on the revenues from the wholesale supply of
its basic pay-TV channels in the UK was [30-40]% (comprising the Sky branded
channels and proportionate share of revenue from Sky’s joint venture channels) and
[...] for the channels of Virgin Media TV (VMtv) that BSkyB has acquired (and
therefore excluding Virgin Media's 50% share in UKTV). [...] BSkyB estimated that
Fox’s market share in terms of revenues was [0-5]% (for FX and Fox News, along
with an allocation of National Geographic channel wholesale revenues in proportion
to News Corp’s shareholding). As regards Ireland, the estimated market share of
BSkyB in 2009 was [30-40]% [...]. Fox channels' share would be [0-5]%.

120. Even when considering the market for the overall supply of pay-TV channels®3, -
BSkyB’s market share by revenue in 2009 in the UK was approximately [40-50]%
(including the newly-acquired Virgin Media channels). In the same year, its market
share by revenue in Ireland was around [30-40]%. This strong position resulted from
its control of the premium movie and sports channels, for which it charges premium
prices. In this market, however, News Cotp’s position is limited: its market share is
around [0-5]% in the UK and [0-5]% in Ireland. In addition, there are a number of

‘other players on the market such as UKTV, Viacom, MTV, Disney, NBC
Universal/Sparrowhawk dand Turner. " . :

82 The calculation also takes into account the Virgin Media channels that BSkyB has tecently acquired.
These channels are LIVING, LIVINGit, Challenge, Challenge Jackpot, Bravo2 and Virginl. The
transaction whereby BSkyB acquired these channels was approved by the OFT by a decision of 14
September 2010 (ME/4568/10) published on the ' OFT's website on 5 October 2010,
http://www.oft.gov.uk/shared oft/mergers_ea02/2010/sky-virgin.pdf

83 The Commission requested the notifying party to supply market share data "excluding notional carriage

fees", that is excluding the internal sales between the whelesale business and the retail business of the
vertically integrated broadcasters (as BSkyB and Virgin Media). The calculation of the market shares of
2009 take into account the acquisition of VMtv channels by BSkyB, whereas the overall value of the
market has changed (BSkyB has internalized the acquisition of VMtv channels while Virgin Media has

externalized the purchase of those channels).
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121. Given that the addition of market shares derived from News Corp’s channels is very
limited under any alternative market definition, it is unlikely that the proposed
transaction will bring anticompetitive effects of a horizontal nature in the market for
the wholesale supply of TV channels in the UK and in Ireland.

1.3.2. Non-horizontal assessment

122, The main vertical relationships arising from (or reinforced by) the proposed transaction
relate to News Corp's activities upstream as a licensor of broadcasting rights to premium
movie content (via its subsidiary, 20th Century Fox), pay-TV channels and other TV
content and BSkyB's activities as a TV channel producer and retailer of pay-TV services
(linear pay-TV or on-demand services).

123. The Commission examined four separate issues in this regard.

124. First, it examined whether the proposed transaction could give rise to a possible risk of
input foreclosure for News Corp’s content to the detriment of BSkyB’s downstream
competitors. .

125. Second, it assessed any possible risk of customer foreclosure for News Corp S
competitors in the licensing of broadcasting rights to audiovisual content and in the
wholesale supply of pay-TV channels due to BSkyB's strong presence on the market for
the acquisition of broadcasting rights and as platform operator and retail supplier of
audiovisual content to end users in the UK and in Ireland. :

126. Third, given that News Corp is also active in three other EU countries on the market for
acquisition of broadcasting rights to film and sport content as it has pay-TV businesses in
Germany, Austria and Italy, the Commission also verified whether the addition of the UK
and Ireland pay-TV businesses could negatively affect the position of News Corp’s
competitors in the different countries as a result of a possible increase of News Corp’s
negotiating power ina potentlal sceniario of pan-European hcensmg for broadcastmg

rights.

127. Fourth, the Commission considered whether the proposed transaction would give rise to a
risk of input foreclosure by the merged entity as regards the pay-TV technical serv1ces
‘provided by NDS.

a. Input foreclosure - access by competing TV channel
producers and retail content distributors te News Corp
content (movies, other TV content and TV channels)

128. The proposed transaction will bring about a vertical relationship with regard to the
' licensing of broadcasting rights. BSkyB operates as a purchaser of pay-TV
broadcasting rights and News Corp is active at thé wholésale level as a licensor of TV
conterit (such as films through 20th Century Fox and TV channels as FX channels,
National Geographic, Baby TV and STAR).

129. In a merger between compantes which operate at different levels of the supply chain,
" anti-competitive effects may arise when the merged entity's behaviour could limit or
- eliminate competitors’ access to supplies (input foreclosure).

130. In assessing the likelihood of an anﬁcompetfitiVe input foreclosure scenario, the
Commission examines (i) whether the merged entity would have post-merger the
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ability to substantially foreclose access to input; (ii) whether the merged entity would-
have the incentive to do so; and (iii) whether a foreclosure strategy would have a
significant detrimental impact on effective competition downstream3*.

131. As recognised by the Non-Horizontal Merger Guidelines, in order to be able to

foreclose competitors, the vertically integrated firm resulting from the merger must
have a significant degree of market power (which does not necessarily amount to
dominance) in the upstream marketss. In particular, the Non-Horizontal Merger

_ Guidelines note that the merged entity would only have the ability to foreclose
downstream competitors if, by reducing access to its own upstream products or
services, it could negatively affect the overall availability of inputs for the
downstream market in terms of price or quality®.

" 132. The following sections examine any possible input foreclosure with respect to movie

content and TV channels. As regards "other TV content"”, News Corp's market share is
below [S5-101% both in the UK and Ireland. Given this very strong indication of an
absence of market power in this segment, and the lack of alternative elements pointing
to the contrary during the market investigation, the possibility of input foreclosure in '
relation to "other TV content” is not further discussed.

i. Movie content

133. In relation to movie content, the notifying party submitted market share data

according to different possible categorizations and according to various calculation
methods (box office revenues, consumer spend, programming hours) for the years
2007 to 2009.

134. News Corp's share in thé markets for the Iicensing of broadcasting rights for all

feature films in terms of box office revenues? in 2009 was approximately [10-20]%
for 2009 in each of the UK and Ireland, with the other Hollywood studios (Warner
Bros, Disney, Sony, Paramount and Universal) having market shares between [10-
201% and [10-20]% in both countries. The market shate held by News Corp in 2009 is
particularly high by comparison with the previous two years. In 2008, the box office
‘market shares for UK and Ireland were as follows: News Corp [5-10]%, Disney [10-
201%, Sony [10-20]%, Warner Bros [10-20]%, Paramount [10-201% and Universal
[10-20]%. In 2007, they were as follows: News Corp [10-201%, Disney [10-20]%,
Sony [5-10]1%, Warner Bros [10-201%, Paramount [10-201% and Universal [16-201%.

84

85

86

87

See Guidelines on the assessment of non-horizontal mergers under the Council Regulation on the coritrol

" of concentrations between undertakings ("Non-Horizontal Merger Guidelines"), OJ C 265, 18.10.2008, p.

11, paragraph 32.
See Non-Horizontal Merger Guidelines, paragraph 35.
See Non-Horizontal Merger Guidelines, paragraph 36.

Source: Nielsen data, The market investigation confirmed that the rate of success of films at the box office
can be used as a reliable indication of the relative strength of right holders in this category.
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It seems evident that the shares of each of the Hollywood studios fluctuate year over
year depending on the relative success of the various movies they issue. For instance,
‘News Corp had the largest share in 2009 due to the success of the 3D title "Avatar",
which in the UK earned largely more than the second best selling title, "Harry Potter
and the half-blood prince" (Warner Bros). .

135. The notifying party also submitted market shares according to narrower definitions,
namely based on licensing only by Hollywood studios. In this segment, in 2009, News
‘Corp had the largest market share ([20-30]%), with Warner Bros and Paramount both
havmg a market share of [10-20]%, Universal [10-20]%, Disney [10-20]% and Sony
[10-20]%.Other minor US studios have together a market share of around [10-201%,.
Also in this case, when contrasted with the market shares from the previous years, it
appears evident that 2009 was a particularly successful year for News Corp. Its market
share in 2008 was [10-20]%,, behind Universal ([20-30]%), Paramount ([20-30]%)),
Sony ([10-20]%), Warner Bros ([10-201%) and Disney ([10-20]%). In 2007, News
Corp's market share of [10-20]% placed it behind Warner Bros ([20-30]%) Paramount
([20-301%) and Universal ([10-20]%). "

136. On the basis of the market share data, it seems unlikely that News Corp could have
market power in relation to the market for licensing of movie content, whether -in
general or strictly in relation to US studio productions. Apart from News Corp's
limited market share, there are a number of other players on this market which are of
equivalent size to News Corp. It is therefore unlikely that the merged entity could be
seen as having a "significant degree of market power” within the meaning of the Non-
Horizontal Merger Guidelines.

137. Nevertheless, with respect to the merged entity's ability to substantially foreclose
access to an input, the market investigation also aimed at verifying whether News
Corp content might have specific qualities that would render it an "important input”,
within the meaning of the Non-Horizontal Merger Guidelines, for downstream
competitors, both pay-TV producers and distributors of content on a PPV/TVOD
basisss, .

138. The movie rights that right-holders license are purchased by pay-TV retailers for
inclusion in their TV channels and by PPV/TVOD content distributors for supply on a
title-by-title basis. Therefore the investigation aimed at verifying whether News Corp
content could be considered "important mput" in cither of the two different
disttibution channels.

139. In this respect the Hollywood majors which responded to the market 1nvest1gat1on all
take the view that no specific content (movies, Hollywood movies, 20th Century Fox
movies or other content) is important for success at downstream level.

140. The pay-TV retailers which responded to the market investigation stated that
Hollywood majors' premium movie content in general (therefore, referring to all the
Hollywood majors, and not specifically to 20th Century Fox) is relevant and
important, and even essential according to BSkyB's largest competitors. However, no
clement in the market investigation revealed reasons why 20th Century Fox' content
could be singled out for being individually unportant One competitor also submitted

8 . Sece Non=Horizontal Merger'Guideli‘nes-,’-paragraph-"3-*4; e e et et s i
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that at least three major Hollywood studios' content would be sufficient to build a ‘
viable offer competing with that of BSkyB's Sky Movies channels.

141. In addition, the respondents which consider 20th Century Fox content "essential”
mostly refer to the license for "first pay-TV" window in the UK, which also includes
rights for subscription VOD (SVOD). However, BSkyB already has exclusive deals in
this regard for premium movies with all the Hollywood majors. The proposed.
transaction does not change the structure of this long-established network of contracts.
It should be noted that Ofcom has already found that this pre-existing network of
contracts creates a limit to the development of competing SVOD services in the UK.
Therefore the concerns raised by BSkyB's largest competitors do not relate to
substantiated merger-specific issues. ' '

142. As regards content distributors of PPV/TVOD content, some players take the view
that 20th Century Fox movie content is very important. However, there is nothing in
the replies which explains whether the importance of content is related to 20th
Century Fox itself or to the content of Hollywood majors as a whole. Half of the
replies indicate that Hollywood majors’ content is important for a PPV/VOD offer, but
the market investigation did not yield any concrete element on the basis of which it
should be concluded that any offer should include each and every major's content in
order- to be competitive$?. Significantly, FilmFlex, a PPV/TVOD service offered by
Virgin Media, does not consider 20th Century Fox content to be important for a
PPV/TVOD offer and, in general, submitted that no content (whether movie content
or TV channel) is a "must have". Overall, the market investigation did not show that
20th Century Fox content alone would be -an important input for downstream
competitors of BSkyB in the PPV/TVOD market. ' '

143. In addition, with respect to the licensing for PPV/TVOD, the licensing systems
currently in place tend to indicate that the merged entity would not have an incentive
to engage in input foreclosure. Specifically, the market investigation confirmed that
the licensing for PPV/TVOD takes place on a non-éxclusive basis and that there is a
well-established structure of licensing windows which has been developed in order to
maximize the right holders' revenues from licensing to TVOD/PPV distributors. The
right holders tend not to strike "oufput” deals with PPV/TVOD players, but rather
seem o license movies on a "title-by-title" basis. It follows that right holders have an
interest in licensing to as many purchasers as possible. News Corp is also’ currently
licensing its 20th Century Fox movie content on a non-exclusive basis for
PPV/TVOD, and it seems unlikely that News Corp would have an incentive to forego

these revenues by supplying exclusively BSkyB's TVOD service.
" ii. TV channels

144. The notifying party submitted market shares based on viewing shates and revenue
shares on the market for the overall supply of TV channels (FTA and pay-TV) in the

' UK and Treland (see paragraph 117 above). It also supplied market share data for the
wholesale supply of all pay-TV channels and basic pay-TV channels (see paragraphs

89 For instance, it has been submitted that a PPV offer c,ould not be a’ctracti?vé if it does not include "Avatar”
or "The A-team" titles from 20th Century Fox: however this argument implies that the viability of a PPV
business might depend on one or two premium titles per season.
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119 and 120 above). In all cases, the addition of Fox channels would have a very
limited impact on BSkyB's market position at the upstream level.

145. When considering the wholesale supply of pay-TV channels, News Corp is only
active as supplier of basic pay-TV channels, and not in premium movie or sports
channels. Given the minimal increment brought about News Corp's TV channels in a
potential narrower market for the wholesale supply of basic pay-TV channels, it is -
unlikely that the proposed transaction would change the merged entity's (News Corp's
and BSkyB's) current behaviour in relation to the supply of basic-pay TV channels to
downstream competitors of BSkyB. - S

146. In any case, the market investigation did not reveal any element on the basis of which
Fox channels would be considered an important input for a pay-TV basic package, as .
most respondents considered them substitutable with other channels. Although Fox
channels have a recognizable brand name (in particular, National Geographic), the
majority of the respondents®® indicated that the "must have" channels are Sky1, Living
and other Sky charinels®1. '

jii. Conclusion

147. Tt can therefore be concluded that the proposed transaction does not raise serious doubts
as to its compatibility with the internal market in relation to a possible input foreclosure
for BSkyB competitors for News Corp's movie and TV channel content.

b. Customer foreclosure

148. The proposed transaction will result in the vertical integration of News Corp's upstream |
© activities as a licensor of broadcasting rights to audiovisual content and wholesale
supplier of basic pay-TV channels and BSkyB's downstream activities as a purchaser of
pay-TV broadcasting rights, platform opetator and retail supplier of pay-TV channels.

149. The Commission has examined whether the pfbpqsed transaction would lead to a risk of
customer foreclosure for the comipetitors of News Corp. ’

150. In assessing the likelihood of an anticompetitive customer foreclosure scenatio, the
Commission examifies (i) whether the merged entity would have post-merger the
ability to foreclose access to downstream markets by reducing its purchases from its

9  Only two pay-TV retailers consider that Fox channel's content is "key". However, one of these retailers
acknowledges that the addition of News Corp's channels to the current wholesale offer by BSkyB would
be limited to 5%. ‘

91 One competitor submitted that "Although the News Corp owned TV channels are attractive to viewers —
particularly FX which is popular with audiences and which increasingly shows first runs of major US
series such as Dexter, True Blood and Family Guy — and would contribute to a platforms success at the
retail level it is unlikely that the availability (or not) of these specific chantiels would make or break a
platform-switching decision as they are potentially substitutable by other similar channels".
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upstream rivals; (ii) whether the merged entity would have the incentive to reduce its
purchases from its upstream rivals; and (iii) whether a foreclosure strategy would have ‘.
a significant detrimental effect on consumers in the downstream mgrket%.

In the present case, the Commission in particular assessed whether the merged entity
would have the ability and incentive to foreclose its actual or potential competitors on (i)
the market for the licensing of pay-TV broadcasting rights (namely, the risk that News
Corp's competitors in the licensing market would not be able to license their movie,
sports, other TV content to BSkyB) and (ii) the market for the wholesale supply of basic

pay-TV channels by refusing or restricting its downstream competitors' access to a
sufficient customer base in the market for retail pay-TV services.

Customer foreclosure in relation to the licensing of broadcasting rights

In the UK and Ireland, News Corp is active as a licensor of broadcasting rights to
audiovisual content, namely movies (20th Century Fox), sports and other TV content?.

When looking at total spend in 2009 for the acquisition of broadcasting rights for ﬁhns
(UK and Ireland), BSkyB has a [50-60]% market share. In 2009, BSkyB held a [50-60]%
market share in the market for the acquisition of PPV/V OD% rights for films (UK and
Treland), whereas it accounted for nearly [90-100]% of the market for the acquisition of
first pay-TV window rights for films (UK and Treland). With regard to sports content,
BSkyB accounted in 2009 for [50-60]% of the acquisition market in the UK and Ireland.
On the market for the acquisition of other TV content, BSkyB held a [5-10]% share in
2009 for the UK and Ireland. -

Therefore, BSkyB's position in the acquisition market for films and sports is

_significant. Nevertheless, as regards audiovisual content (movies and other TV

content), it is unlikely that BSkyB would, after the merger, commit to exclusively
purchase from News Corp, thereby foreclosing News Corp's competitors. The
attractiveness of a pay-TV operator's offer to consumers is based on the richness of
the bundle of content and channels broadeast through its platform. Given its current
wide offer of content, it is not imaginable that BSkyB, after the merger, would want to
nartow its offering by limiting it to only 20th Century Fox's movies or content.

As regards sports content, as mentioned above News Corp's licensing activities in
relation to sport events in the UK and Ireland are very limited and relate mainly to
rugby union and league matches from South Aftica, New Zealand and Australia.
Therefore it seems unlikely that BSkyB would commit to only purchase such sports

rights and would stop acquiring rights for Premier League matches or other major

sports events' rights.

92

See Non-Horizontal Merger Guidelines, paragraph 59.

93 "New Corp’s licensing activities in relation to other content are limiﬁed in the UK and Freland with shares
of approximately [0-5]% and [0-5]% in terms of hours of programming.

94 The notifying party submitted that normally SVOD rights are 1ice_nsed/acquirecl' together with the first
pay-TV window rights, hence the PPV/VOD denomination refers only to TVOD rghts.
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156. Furthermore, none of the right holders or basic payQTV channel producers (except
one) expressed any concern that as a result of the transaction they would be prevented
from selling their content to BSkyB.

Customer foreclosure in 'relaﬁon to the licensing of wholesale basic pay-TV channels
157. News Corp is a supplier of wholesale TV channels, in total 13 of thems.

138. BSkyB is already pre-merger a vertically integrated company that is active as a
wholesale supplier of TV channel broadcasting rights in the upstream market, and as a
purchaser of TV channels broadcasting rights/pay-TV retailer and pay-TV platform
operator in the UK and Ireland in the downstream market

159. Upstream, BSkyB supplies over 30 different channels and is present in all the different
segments: FTA channels, basic pay-TV channels and premium pay-TV channels. 15 of
the channels are considered premium pay-TV charmels96 the other channels are divided
between F TA and basic pay-TV channels¥7. ' *

160. At the downstream level, BSkyB creates, markets and retails packages of channels to
end-users. BSkyB's retail packages include different combinations of its channels (basic
and premium), as well as third party ¢hannels, totallitig 160 channels (including multiplex
versions)®8. A third party channel included in a "Sky" package receives a share of
BSkyB's revenues generated from sales of that package.

161. At the downstream level, BSkyB is also active as an operator of a DTH (technical)
satellite platform with about 10 million subscribers in the UK. 1t is the leading pay-TV
platform with a market share of [60-701% in terms of subscribers in 2009, -without
distinction in relation to delivery technology. BSkyB has about 570 000 subscribers in
Ireland, which represents around [50-601% of all pay-TV households or [30-40]% of all
househelds in 2009. Channels that are not purchased at the wholesale level by BSkyB
and not retailed by BSkyB as part of a package can still be viewed by end-users on
BSkyB's DTH platform. In this case, the channel retails and markets its service to
subscribers mdependently from BSkyB.

162. The no‘ufymg party argues that the merged entity Wﬂl not have an incentive to
foreclose competing TV channel suppliers since offering as many channels as possible
renders BSkyB’s retail packages more atiractive to subscribers. Any channel that

95 Four Fox chamnels (FX, FX+, FX HD, Fox News), five National Geographic channels (NGC +1, NGC

HD, NGC Wild and NGC Wild HD), Star TV channels (Star Plus, Star One and Star Gold) and Baby TV.
96 Sky Movies Premiere, Sky Movies Comedy, Sky Movies Action and Adventure, Sky Movies Crime and
Thriller, Sky Movies Family, Sky Movies Drama and Romance, Sky Movies SciFi and Horror, Sky
Movies Classics, Sky Movies Modern Greats, Sky Movies Indie, Sky Movies Showease, Sky Sports 1,
Sky Sports 2, Sky Sports 3 and Sky Sports 4.

97 Sky News, Sky Sports News, Sky One, Sky Two, Sky Three, Sky Arts 1, Sky Arts 2, Sky Vegas and Sky
Poker.com. )

98 For instance, the Discovery channel and MTV channels are included in ceitain packages retailed by ‘

BSkyB as well as BSkyB's own Sky Arts 1, Sky 1 etc..
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makes a positive contribution to attracting or retaining pay-TV subscribers brings a
positive contribution to the platform operator.

163. The notifying party argues that the merged entity will not have the ability to totally
foreclose competing TV channel suppliers from accessing a viewer base due to-
BSkyB’s obligation to grant third party channels access to its DTH platform on fair,
reasonable and non-discriminatoty terms (FRAND)%. However, this obligation only
exists in the UK and not in Ireland. -

164. The Commission considers that the merged entity would not have the incentive to
~ engage in customer foreclosure in this respect.

165. The market investigation confirmed that the most important parameter for competition
in the retail market is content and that platform opérators seek to carry the largest and
most interesting bundle of channels. This is also in line with the conclusions reached
in the Commission’s decision in News Corp/Premiere'®.

166. In addition, and importantly, BSkyB is already pre-merger a vertically integrated firm
which retails third party channels as inputs to its.channel packages. This shows the
ongoing incentive to carry a rich bouquet of channels, rather than limiting the offering
to company-owned channels. '

167. It is unlikely that the proposed transaction will lead to a material change in incentives
for the merged entity leading to restrict access to BSkyB's platform to competing pay-
TV channel suppliers. This is because News Corp's presence on the market for
wholesale supply of basic.pay-TV channels is limited. As regards the market for the
wholesale supply of pay-TV channels, News Corp held in 2009 a-[0-5]% market share
in the UK and of [0-5]% in Ireland, both in terms of revenue. When considering the
narrower market for the wholesale supply of basic pay-TV channels, News Corp
accounted for [0-5]% of the market in 2009 in the UK in terms of revenue.

168. For the above reasons alone, the Commission can conclude that it is unlikely that
there would be input foreclosure in the market for the wholesale supply of basic pay-
TV channels.

169.. For completeness, with respect to the ability to foreclose, the market investigation
confirmed the notifying party's argument that the merged entity would not have the
ability to completely foreclose competing basic pay-TV channels from BSkyB's DTH
platform due to BSkyB’s obligation to carry third party channels on FRAND terms.
However, it has been highlighted that access to the technical platform is not a perfect
substitute for access to viewers through BSkyB's packages: the competmg TV
channels have to pay carriage fees to BSkyB and would have to incur all the retailing
arid marketing costs which they do not have to pay when the channel is marketed (in
the various packages) by BSkyB. Furthermore, if a channel is retailed on its own

-

99 Ofcom, Provision of Technical Platform Services, Guidelines and Explanatory Statement, 21 September
2006, available at

http://stakeholders.ofcom.org.uk/binaries/consultations/tp§guideline§/statémén‘c/statement.ndf .

100 See Case COMP/M.S121 - News Corp/Premiere, Commission decision of 25 June 2008, paragraph 64.
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rather than aspartofa package itis plaus1ble that it wﬂl have fewer viewers and thus
lose advertlsmg revenues.

170. As regards Ireland, the lack of "must carry” regulatofy obligations is counter balanced

by the fact that UPC, the largest cable Pay-TV operator in Ireland, had around 500
000 subscribers in 2009101, This accounts for [40-50]% of Pay-TV households in
Ireland!02,

171. Tt can be concluded in light of all of the above that the proposed transaction does not raise

serious doubts as to its compatibility with the internal market in relation to a possible

customer foreclosure of News Corp' competitors in the market for the licensing of pay-

TV broadcasting rights and the market for the wholesale supply of basic pay-TV channels

in relation to BSkyB’s platform and position as an acquirer of broadcasting rights to pay-
- TV channels.

¢. Joint negotlatlon of rights to audiovisual content for
"~ several countries/areas

~

172. ~News Corp controls leadmg pay-TV operators in Italy (Sky Italia) and in Germany and

Austria (Sky Deutschland).

173. The notifying party submitted that Sky Italia holds a market share of approximately

[50-60]% in terms of subscribers and [80-901%19 in terms of revenues in relation to
the retail pay-TV market.in Italy, whilst Sky Deutschland holds market shares of
approximately [40-50]% in terms of subscribers in relation to the retail pay-TV
markets in Germany, and approximatély [60-70]% in 1 terms of subscribers in relation
to the retail pay-TV markets in Austria. [...].

174.. Through the proposed transaction, News Corp will also gain control over a third

leading pay-TV operator, BSkyB, in the UK and Ireland. Therefore, the proposed
transaction will increase the merged entity's presence within the EEA in relation to the
acquisition of rights to premium content.

175. In light of these facts, the market investigation examined whether the proposed

transaction could increase News Corp's negotiating power in relation to licensors of
premium films and pan-European/international sport events!04, making it a possibly

101

See Liberty Global Atinual report 2009, http://www.lgi.com/PDF/LGI 2009 AnnualReport.pdf, page 24.

102" Calculation based on ComReg, Quarterly Key Data Report Q2 2009, p. 69.

103

104

Source: Sky Italia and AGCom 2009 Annual Report. See also the Commission's decision C(2010) 4976
final of 20 July 2010 (the "Decision") modifying the application of the Commitments attached to a
decision of 2 April 2003 declaring a concentration compatible with the common market and the EEA
Agreement (Case No COMP/M.2876), paragraph 31 and 32. Given the fact that Mediaset's DTT pay-TV
offer includes both a "pre-paid card" and a "subscription" option, the number of Mediaset subscribers
cannot be compared to the number of Sky subscriptions. This is because Mediaset cards are often prepaid,
rechargeable cards and once their credit is consumed they can no longer be used and new cards need to be
purchased. There is therefore usually more than one PPV card per household. Therefore the most reliable
market share data related to the Italian territory are those based on revenues. '

The notifying party estimates that BSkyB’s market share in the acquisition of ‘other TV content’ in the

UK/Ireland is approximately [5-10]%. Tt is therefore unlikely that there would be increased post-merger
negotiating power on the part of the merged entity in relation to acquisition of such ‘other TV content’.
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unavoidable counterpart for the distribution of content on the pay-TV platform

" because of its presence in UK, Ireland, Italy, Germany and Austria. In particular, the -
market investigation examined whether any such increase in negotiating power would
result in other content distributors being de facto cut off from the negotiation process
for key content, which would in turn strengthen News Corp's position in each national
retail pay-TV market. In relation to premium films, the market investigation examined
whether the merged entity would, post-merger, have the ability to require exclusivity

~ in relation to PPV/TVOD rightsi®. '

i. Premium films

176. The notifying party submits that, although post-merger News Corp would be active in
the acquisition of film content in three separate geographic markets in the EEA
(UK/Ireland, Germany/Austria and Italy), this would not enhance the merged entity's

.

ability to access third party film rights 1n these territories.

177. Notably, notwithstanding the’ possibility of broadcasters in different territories
acquiring rights in a number of territories at once, the number of cross-border
licensing deals for film rights would not be significant today. According to the
notifying party, due to language and cultural differences, licensing of broadcasting
rights for films has traditionally taken place on a national basis and, where licensing
has occurred on a wider basis, it has typically been for specific language areas (such
as the UK and Ireland). Also, differences in national broadcasting markets (for
example licensed content and number of permitted runs) and the staggeted expiry
dates of the existing license agreements further explain why licensing generally takes,.
place on a national/language area basis and why cross-territory bids would be
unlikely:

178. The notifying party also submits that right holders have strong bargaining power and
would prefer to license rights as narrowly as possible in order to maxinise licensing
revenues.[...]. Moreover, post merger the merged entity would still face strong
international competitive pressure from a number of large international groups which
operate in several Member States.

179. The Commission's examination, based on the results of the market investigation,
- showed no concerns as regards the possible increase of News Corp's negotiating
power in relation to licensors of prernium films following the transaction.

¥

As regards sport tights, the market investigation focused mainly on pan—European/intemational spoit
events (such as the Olympic Games, the World Cup and the UEFA Champions League). Such events have
a pan-European interest from the viewers® perspective (see Case COMP/M.2876 — News Corp/Telepii,
Commission decision of 2 April 2003, paragraph 72). National sport events (notably football events) on
the other hand appear to have limited appeal outside the State which they relate to (see Case COMP/M.
5121 — News Corp/Premiere, Commission decision of 25 June 2008, paragraph 24) and therefore an
increased post-merger negotiating power on the part of the merged entity in relation to national sport

events would be unlikely.

105 [,..]. Sky Italia’s exclusive SVOD rights are limited to the DTH platform in ftaly pursuant to
commitments attached to the Commission’s decision in Case COMP/M. 2876 — News Corp/Telepii,
Commission decision of 2 April 2003. e .
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[80. First, as noted by the ‘Commission in past decisions, 106 as the main source of
successful movies, Hollywood majors hold a strong position both quantitatively and
qualitatively in relation to pay-TV operators. This factor would affect the merged

entity’s strength in relation to the negotiation and acquisition of rights to premium
films.

181. In that context, the Commission notes that the market investigation did not raise
substantiated concerns regarding any possible increase in the merged entity’s
bargaining power in the negotiation of rights to premium films.

182. Second, the market investigation also revealed that the manner in which licenses are
negotiated at present militates against an increased bargaining power of the merged
entity across different countries. The Commission found that (i) broadcasting rights
are only rarely negotiated simultaneously for different territories and that (ii)
broadcasting rights for premium films are generally negotiated and concluded on a
country-by-country basis or in relation to a linguistic area or in relation to areas with a
particular common socio-cultural background.

183. A number of other factors also appear to exist which would prevent cross border
negotlatlon/hcensmg (i) the availability of materials in each language; (ii) differences
in the availability dates for content in different tetritories and (iii) local preferences in
programming.

184. Third, it would appear that News Corp is not engaged in joint right negetiations for
Germany/Austria and Italy. Some respondents confirmed that News Corp currently -
engages in multi-territorial negotiations for acquisition of content only in relation to
particular linguistic areas!? [...].

185. Fourth, like the Hollywood Majors (see paragraph 181 above), most of News Corp
and -BSkyB's competitors at the retail pay-TV level did not express concerns as
regards the possible increase of News Corp's negotiating power in relation to licensors
of premium films followmg the transaction 198,

186. Finally, the market investigation also revealed that the merged entity would face other
multinational groups on a hypothetical right purchasing market encompassing several
countries, such as the Liberty Global Group and Deutsche Telekom.

187. As regards PPV/TVOD rights, the market investigation confirmed that, unhke linear
pay-TV and SVOD services, content in the PPV/TVOD windows generates license
fee revenue only for the particular title selected by the viewer. Hollywood majors, -
therefore, generally license PPV/TVOD rights on a non-exclusive basis as it is
important for the content to be widely available through as many delivery points as

106 See in particular Case COMP/M. 2876 — News Corp/ Te elepzu Commission decision of 2 April 2003,
paragraph 61 and paragraph 57 referring to case COMP/M.2050 Vzvendz/CANALHSeagmm Commission
decision of 13 October 2000.

107 Questionnaire to right holders of 5 November 2010 - Question 20.
108 Questionnaire to content distributors I of 5 November 2010 — 1 out of 11 respondents expressed concerns;
and questionnaire to content distributors II of 5 November 2010 — A minority of competitors in the UK,
- Germany and Italy (6 out of 16 respondents) did raise concerns “inrefation to dccess to premium films.
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possible to reach the widest number of customers possible and maximize returns from
each title!®. Tt is unlikely that, post-merger, the merged entity would be so strong as
to undermine the well-established non-exclusive licensing structure for PPV/TVOD in
its favour by insisting on exclusive PPV/TVOD rights

ii. Premium sport content

188. While recognizing that the submission of bids covering rights in more than one
territory would be theoretically possible in relation to pan-European/international
sport events (such as FIFA organized football, UEFA Champions League and the
Olympic Games, which, according to the notifying party are licensed by one single
rights holder at the European level to various broadcasters at national or regional
level), the notifying party submits that there are several reasons why such multi-

territory bids would not be likely in practice.

189. First, tender rules of the major pan-European sport event rights owners require the
submission of separate bids for every single .country, and on different dates.
Furthermore, in terms of the UK Broadcasting Act, 1996, key sport events such as the
Olympic Games, FIFA World Cup Finals Tournament and certain matches within the
Eutopean Football Championship Finals Tournament would need to be offered for
live broadcast on the main (FTA) terrestrial channels. ' - o

190. [...].

191. The market investigation has confirmed the notifying party's submission that rights to
pan-European/international sport events are licensed on a national basis!10.

192. Furthermore, only one respondent to the market investigation expressed concerns that,
by joining its subscriber base in various Member, States. for ‘the acquisition of
international sport rights, News Corp could reduce its average content costs. However,
the same respondent also stated that it expects the trend of sports rights acquisitions
being made more and more on a purely national basis going forward. '

193. Furthermore, certain sports rights would be currently covered by listed events'
regimes derived from the Audiovisual Media Services Directive in EU Member
States. These regimes provide that certain events (such as all or certain matches of the
FIFA World Cup finals tournament and all or certain matches of the Eurepean
Football .Championship) must not be broadcast on an exclusive basis. Relative
legislation in the UK ensures that key events and matches are available for national
broadcast on a FTA basis. Therefore, it is unlikely that the proposed transaction would
increase the negotiation power of the merged entity in this regard.

iii. Conclusion
194. In light of the above, the Commission has corne to the conclusion that the combination

of BSkyB’s presence as a leading pay-TV operator in the UK and Ireland with News
Corp’s preserice as a leading pay-TV operator in Italy, Germany and Austria does not

109 Questionnaire to right holders of 5 November 2010 - Question 15 and 16.

110 Questionnaire to content distributors II of 5 November 2010 - Question4.
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raise serious doubts as to its compatibility with the internal market in relation to a
possible increased bargaining power as regards the negotlatlon and acqulsluon of
rights to TV content.

d. Pay-TV technical services

195. The proposed transaction will result in the vertical integration of News Corp’s .
upstream: activities as provider of pay-TV technical services (through a jointly
controlled subsidiary, NDS) and BSkyB's downstream activities on the market for the
retail supply of audiovisual content to end users. Considering that BSkyB's share of .
the downstream market exceeds 25%, the market for the provision of pay-TV
technical services in the EEA is vertically affected by the merger.

196. The Commission examined the likelihood that News Corp would foreclose BSkyB's
rivals in the market for the retail supply of pay-TV by restricting access to the pay-TV
technical services offered by NDS.

197. [...]. None of the respondents to the market investigation purchases pay-TV technical
services from NDS or plans to do so in the future. However, another pay-TV operator
indicated that it is in the process of negotiating an agreement with NDS for the prov1s1on
of middleware. A

198. The Commission considers that the merged entity would not have ‘the ability to
foreclose BSkyB's rivals in the market for the retail supply of pay-TV by restricting
access to the technical services offered by NDS. In particular, NDS does not have
market power in the market for the provision of pay-TV technical services. In 2009,
NDS held a market share of [20-30]% for the supply of CA systems in the EEA and
accounted for [10-207% of the supply of middleware.

199. Furthermore, there are strong alternative suppliers of CA systems and mlddleware in
the EEA. Thus, Nagra (Kudelskl) accounted in 2009 for [30-401% of the supply of CA
systems, and Conax for [10-20]%. As regards the supply of middleware, Open TV
held a [30-40]% share in 2009, whereas the share of Seachange was of [5-101%,
Netgem [0-5]%, Microsoft [0-5]%, proprietary develepments [5-101%, and others [20-
301%. '

200. In addmon the fact that control over NDS is exercised jointly by News Corp together
with an independent investmerit fund Would appear to hmlt News Corp's ability to
foreclose

201. Although two respondents to the market investigation'!! expressed coneerns that the
merged entity would foreclose access to the technical services offered by NDS, such
concerns were not substantiated, notably with regard to the condition that NDS must hold
market power in the market for the provision of pay-TV technical services. In addition,
both respondents acknowledge that there are various alternative suppliers of (unbundled)
pay-TV technlca.l services components.

202. In hght of the above, it can be concluded that the proposed transaction does not raise’
serious doubts as to its compatibility with the internal market as regards the possible

11 Questionnaire to Content Distributors I of 5 Novernber 2010 - question 20. e
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input foreclosure of BSkyB's pay-TV competitors in relation to the pay-TV technical . '
services provided by NDS.

2. The News-péper Publishing Sector
2.1 Description

203. Newspaper markets are classically two-sided markets. On the publishing side,
publishers compete to supply newspapers and other news services to consumers,
and/or to attract consumers to online content with many (but not all) publishers
generating tevenues by charging a cover price for print copies (whether over the
counter or by subscription) or an online subscription fee. On the other side of the
market, both free and paid-for newspapers, in print and online versions, compete for
advertising revenues. In the UK, print newspapers that charge a cover price still
derive, on average, around [...] of their overall revenue from advertising. Advertisers
purchase advertising space in newspapers and online to promote the sales of goods or
services.

204. As concerns means of delivery, while some customers purchase their newspapers
under subscription via home delivery, overall, only a small percentage of all
newspaper readers in the UK have'a subscription to a newspaper, and a number of
newspapers (including 7%e Sun) do not offer any subscription service. Moreover,

- newspaper subscription services are not available everywhere in the UK and in
Ireland. In addition, in geographic areas where newspaper subscription services are
available, newspapeér readers are able to obtain the same newspapers at a wide variety
of retailers (including newsagents, petrol stations, and general purpose stores such as
supermarkets), with a number of retailers providing their own home delivery service,

205. The following two tables show the total newspaper circulation in the UK and in
Ireland in 2009, grouping daily and weekly newspapers together! 12, '

Table 2: Newspaper Circulation — UK (2009)

112 Source: Audit Bureau of Circulations, News Corp. The weekly newspapers only have these sales on
Sunday. : o
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Publisher Titl ~ Average Sales/Day (M) | Share per title (%) |Publisher share (%)
8u [10-20] o
INews COfp 'N._eWS Of The World [10-20] {30-40}
Times ‘ [0-
Sunday Times [... ) ' fil-
Daily Mail [l &
Daily Mail Mail On Sunday 1. 2] [20-30]
Metro (Group) [E]
Daily Mirror 8]
Sunday Mirror & ,
Trinity Mirror Daily Record fel [10-20]
Sunday Mail -
Peopt g-—
y . Baily Telegraph "
Telegraph - [
elegraph Media Group Sunday Telegraph - E”}
Daily Express %—
Daily Star L 10-20
Northern & Shell Sunday Exprass A [10-20]
Daily Star Sunday i-
. Guardian ] - 0-
Guardian Media Group Obsoris n L}
D.C. Sunday Post - lé’}'
L homso independent fa- _
Ilnd%pgnaent News Independent on Sunday - &
Pearson PLC Financial Times _&- %3‘
Scotsma _ K- -
Johnston Press Seoland on Sunday ‘g_ 5
Herald (Scotland) Q- 0-
Newsgquest Sunday Herald - [5&
FL Partners Racing Post - -
) Tota o ﬁ .
¥ [1) 1]
Table 3: Newspaper Circulation — Ireland (2009) e —
[Fublisher Titl ] ) ‘Average Sales/Day ('000) | Share per title (%) |Publisher share (%)
l Slews. Of The World j » ;Si :
Sunday Times 1. . 10-20
News Corp Su 1. 50] [ !
fMimes ' 7. ® ,
Tribune Newspaper Pic_|Sunday Tribune I - [0-
Jirish Times Trust Irish Times Ll . gl ‘ 550-
. ) Irish Independent 1L... _
l“::g?aendent News and Sunday Independent i 1. {10i29] [30-40]
| Sunday World 110201 .
) ] Sunday Business Post I.. {0- 5
Thomas Crosbie Irsh Examiner T i 10]
: ; Daily Mail, . 1. @- [40-20]
Ipalfy Mail Mail On Sunday = B _
Daily Mirror o W
Sunday Mirror L. N
Trinity Mirror Daily Record .. - 5-
' Sunday Mail _ - 10]
. Peopl. : 0. %
] o Baily Telegraph 1L... B 0-
 Telegraph Media Group Sunday Tlegraph 1. A [28 5}
’ Daily Express _ g; K
Daily Star .. d- 5-
Northern & Shell Sunday Express i ] 10]
. Daily Star Sunday L. 8- .

. . Guardian » Y- 16-
Guardian Medxa Graup Observe ‘ é. a[}
D.C. Gunday Post - 9

l_h mson Independent o gl
IRGERERdent News [independent on Sunday %- ) L
* JPearson PLC Financial Times : - [c-
Fi. Partners. Racing Post - i} %
Tota L. K] ) )

T T 0 0
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206. The following two tables show the total share for the provision of online news in the
UK and in Ireland in 2009!3. Data for Google News and Yahoo News are not
available and have not been included in the market share tables.

Table 4: Online News and Information Seﬁices - UK (2009)

Wonthly average

Website nurnber of total unique| share per title (%)
: . |users (000) _ _ .

{News Corp . [ _ _i5-10]
, The Sun Online{ .. 1 [0-5]
Times Onlline v ...] . 10-5] J
Weal Street Journal Online f...] .. [0-8]
The Scottish Sun Online| [...] (|
" “News.Coim.du Sites L. [0-5]
Foxnews.com} — -] , [0-5]
NYPost.com| ‘ i.] [0-5]

. . ~[0-5]

'
2
1=
93]

BBC v L.J _[10-201
. JWiail_Online ' L.. ! __fo-5].
NY Times Digital I... [5-10]
Ganniett Sites 1. {0-5]
The Guardian _ I..] . 10:5]
Telegraph Medis Group [..] [0-5]
|MSN News ] [0:5]
lindependent.co.uk - 1. 10-51 .
|Mirror Online ] _ 105}
AOL News I..] 10-5]
~JJohnston Préss Ple [..] 10-51 -
MSNBC _ Ll _[0-51. . -
TMetro.co,uk L] , [0-51
Others . ... . 130-40]
Total ] L. 100

Table 5: Online News and Information Services — Ireland (2009)

Website fotal U?égg; iSitors $Share per title (%) }
News C 1. 0-51
.1 . - fo-sf. . .
e (10201 .
T N 15-10]
| es Digital ) 5-10] ...
Tail Online L. 15-101
Ind L. {0-6]
ig 1.1 _[0-51
[...] [0-5]
.1 10-51
L. —[0-5]
I..1 [0-5]. .
{40-501
100

22 Market definition
22.1.  Product market definition

207. The notifying party considers that that the relevant product :maﬂfet’ for the purpose of
this transaction comprises the supply of print newspapers and online news services.

U3 Source: comSource.
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208. The notifying party submits that the markets -for the supply of newspapers have
changed significantly during the past several years, with an increasing proportion of
consumers reading news and other editorial-style content online rather than buying
(o reading) a daily print newspaper, and with the re-positioning and entry of newer
newspapers. . '

209. According to the notifying party, all of the main newspaper titles have dedicated
branded websites that contain all, or at least a large proportion, of the news and
editorial content from their print editions, and, with few exceptions, are available free
of charge. In many cases the online versions of daily newspapers offer a volume of
information and level of detail that surpasses that found in print daily newspapers.
Other freely available online sources, in particular the BBC, also offer a similar range
and depth of dedicated news coverage, as well as easy access to various specialist and
international news sources. Internet portals — such as Google and Yahoo! — also offer
their own dedicated news reports, often supplied by news agencies such as T homson-
Reuters and consumers can also use search engines to search for additional coverage
of specific stories. Finally, the type of editorial comment provided by professional
journalists in newspapers and (often) in branded websites is increasingly challenged

- by less formal sources of opinion and comment, such as blogs. 7

210. The notifying party further submits that there is evidence of a direct comipetitive
relationship between print newspapers and online news sources, and that the
expansion of online news sources is one of the main drivers of the decline of print
newspaper circulation over the last few years.

211. The Commission has in the past considered that written press should be differentiated
from other media products!!4. The market investigation conducted for the purpose of
this case was inconclusive as to the substitutability of print newspapers and online
news _services!!S. The ‘market investigation was also inconclusive as to. the
substitutability of print newspapers and paid-for online news services!!s.

212. The Commission also investigated whether news delivery through new digital devices
such as tablets (e.g. Apple's iPad or Samsung's Galaxy) or e-readers (such as
Amazon's Kindle) (will) belong to a separate market or are (will be) part of same

114 See Case IV/M.A23 - Newspaper Publishing, Commiséion decision of 14 March 1994, paragraph 11;
~ Case IV/M.1401, Recoletos/Unedisa, Commission decision of 1 February 1999, paragraphs 17.

U5 Questionnaire to Newspapers of 5 November 2010 - question 9 - Out of 6 respondents, 2 considered them
to still belong to separate markets, 2 considered that increasingly they were becoming part of the same
market, 1 indicated that potentially they could be part of the same market, and 1 indicated that for some
users, they were part of the same market and for some others, not.

116 Questionnaire to Newspapers of 5 November 2010 - question 10 - Out of 6 respondents, 2 considered
them to still belong to separate markets, 1 considered that increasingly they were becoming part of the
same market, 1 indicated that they were part of the same market, 1 replied besides the question, and 1
replied that it was too early to say but that there were indications that in the future, whereas tablets may to
some extent substitute print newspapers, free online websites witl still complement thern. -~
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market as print, or online, newspapers. The market investigation was inconclusive,
given the very nascent nature of these new devices!7.

213. The notifying party and several respondents highlighted that there are very few tablets
: currently available on the market and that they have only been released for a few
months!!8. The notifying party and two respondents replied that in the future, some
level of substitutability may exist between newspaper applications (‘apps’) on tablets
(such as Apple's iPad or Samsung's Galaxy) or e-readers (such as Amazon's Kindle),
and print newspapers. This is because, according to them, tablets are the digitally-
based products that are the closest to the print version of a newspaper and so the most
likely to produce substitution. On the other hand, one respondent indicated that
according to their research, their omline news website audience is significantly
different to their print audience (and by implication this may also be true for tablets),
that evidence of actual switching away from newspapers is very limited and that it is

not clear how this will evolve in the future! .

214. In the past, the Commission also concluded that there are three segments within the
national print newspaper market: (i) popular tabloids; (ii) mid-market titles; and (iii)
the quality segment!20, This was confirmed by the market investigation!2!.

215. In previous decisions, the Commission has also considered whether there can be
distinctions between: (i) daily newspapers and non-daily (i.e., weekly, monthly)!2? and

- (ii) national daily newspapers and regional or local newspapers'23. A majority of
respondents to the market investigation confirmed that national daily newspapers

117 Questionnaire to Newspapers of 29 November 2010 - question 3 - 5 out of 6 respondents indicated that it
was too early to conclude at this stage whether print newspapers, online news and news delivered through
new digital devices such as tablets would be more comiplementary than substitutes to each other.

118 Apple launched its iPad in April 2010; a recent article by Enders Analysis estimates that sotie 500,000
{Pads have been sold so far in the UK (Newspapers: Good news, bad news, 3 December 2010).

119 Questionnaire to Newspapers of 29 November 2010 - question 1 and 3 - Out of 6 respondents, 1 indicated

some possible substitutability, 1 indicated that based on their research, there is some substitutability, 3

indicated that there was no information to confirm a certain level of substitutability, and 1 replied that

based on their research, there was little substitutability because the audiences were different.

120 See Case IVIM.423 - Newspaper Publishing, Commission decision of 14 March 1994, paragraph.14.

121 Questionnaire to Newspapers of 5 November 2010 - question 14 - 5 out of 6 respondehts.

122 See Case IV/M.1401, Recoletos/Unedisa, Commission decision of 1 February 1999, paragraphs 19-20
(the Commission considered such a distinction, but ultimately did not reach a conclusion on product
market definition). :

123 See Case COMP/M.3817, Wegner/PCM/.JV, Commission decision of 7 July 2005, paragraph 19 (the

Commission considered such a distinction, but ultimately did not reach a conclusion on product market
definition). ‘
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constitute a market separate from regional'?* newspapers and magazmes as well as
free newspapers!2, -

216. For the purposes of this decision, the Commission considers that the exact product
' market definition for the supply of newspapers (either in print format, through online
news websites or through new digital devices such as tablets) can be left open as the .
proposed transaction does not raise any competition concerns under any of the
alternative product market definitions considered.

2.2.2.  Geographic market definition

217. In past decisions!?6, the Commiission concluded that the relevant geographic market
for national newspapers is natlonal This was not put in question by the market
investigation.

218. For the purposes of this decision, the Commission cOnsiders_ that the relevant
geographic market for national newspapers is national, in line with Commission
precedents.

2.3. Competitive assessment

i

219. Respondents to the market investigation!?’ raised the concern that in the UK, the
merged entity would have, post-transaction, the ability and incentive to (i) use
BSkyB's dominant position in the market for the retail supply of pay-TV to foreclose
rivals in the newspaper market by offering mixed bundling of subscriptions for print
or online News Corp newspapers and BSkyB's pay-TV subscriptions at a price
cheaper than the sum of the stand-alone subscription prlces and/or (ii) further
decrease prices of its newspapers by sub31d1smg resulting losses from BSkyB’s
revenue stream.

220. Conglomerate mergers are mergers between firms that are in-a relationship that is
neither purely horizontal nor vertical. In practice, the focus is on mergers between
companies that are active in closely related markets, that is to say mergers involving
suppliers of complementary products or of products which belong to a range of
products that is generally purchased by the same set of customers for the same end
usel8,

124 Regional newspapers concentrate on local as opposed to national issues. -

125 Questionnaire to Newspapers of 5 November 2010 - question 18 - Out of 6 respondents, 4 considered
them to still belong to separate markets, 1 considered that a new segmentation should be taken into
account (national paid-for newspapers, national free newspapers, regional pald-for newspapetrs, regional
free newspapers), and 1 considered that this segmentation had become irrelevant with the advent of free
newspapers.

126 See Case IV/M.423 - Newspaper Publishing, Commission decision of 14 March 1994, paragraph 17;
Case IV/M.1401, Recoletos/Unedisa, Commission decision of 1 February 1999, paragraph 29.

127 Questionnaire to Newspapers of 5 November 2010 - question 46 - 6 out of 6 respondents have raised
either one or two of these concerns.

128 Non-horizontal Mergers Guidelines, paragraph 91.

’
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221. To establish possible conglomerate leveraging, the Cominission must show each of
the following elements, in accordance with the Non-Horizontal Merger Guidelines, (1)
that the merged firm would have the ability to foreclose its rivals, whether (ii) that it
would have the economic incentive to do so and, (iii) that a foreclosure strategy would -
have a significant detrimental effect on competition, thus causing harm to
consumers!?. ' ‘

222. The notifying party submits that with respect to News Corp’s paid-for online news

- content, any possible offer of packaged deals including BSkyB’s pay-TV services and

News Corp’s paid-for online news content would not have any foreclosure effect. The

notifying party also submits that, with respect to News Corp’s print newspapers, News

Corp has no current plans to offer packaged deals including BSkyB’s pay-TV services

and News Corp’s newspapers. Moreover, the notifying party considers that any such

packaged deal -would be highly unlikely to have any foreclosure effect vis-a-vis
competing newspapers in the UK and in Ireland. '

223. The Commission will not assess in more detail the submission that post-merger, the
merged entity may further decrease the cover price of its newspapers and subsidise
any resulting losses from BSkyB’s revenue stream as it considers that this possible

strategy is not merger-specific. Indeed, before the proposed transaction, News Corp
already has the financial means to engage in a strategy of price reduction for its
newspapers in the UK if it so wished and does not need the additional anticipated
financial gains resulting from the acquisition of the remaining shares of BSkyB to do
SO. '

224. The concern that the merged entity may use BSkyB's dominant position in pay-TV to
foreclose rivals in the newspaper market by offering mixed bundling of subscriptions
for print, online, or tablet applications of News Corp newspapers and BSkyB's pay-
TV subscriptions at a price cheaper than the sum of the stand-alone subscription
prices is further analysed below. ' ' ‘

225. Following the Non-horizontal Merger Guidelines'*, the ability to engage in bundling
practices requires the merged entity to hold a significant degree of market power in
one of the markets concerned. In addition, there must be a large common pool of
customers for the individual products concerned. The more customers tend to buy
both products (instead of only one of the products), the more demand for the
individual products may be affected through bundling or tying. Such a correspondence
in purchasing behaviour is more likely to be significant when the products in question
are complementary. Finally, bundling practices are less likely if there are effective and
timely counter-strategies that the rival single-product firms may deploy, such as
combining their offers in ordér to make them more attractive or pricing more
aggressively to maintain market shares.

226. The notifying party submits that BSkyB does not hold any significant degree of
market power in the provision of audiovisual content to end-users in the UK and/or
Treland, and that absent dominance, bundling cannot have any anticompetitive effect.
The Commission does not share this view and considers that BSkyB has a strong

129 Non-horizontal Mergers Guidelines, paragraph 94.

130 Non-horizontal Mergers Guidelines, paragraph 95 to. 104.
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_position in the market for the retail supply of pay-TV in the UK, with a market share
raising a presumption of dominance!3!. The combined market share of all of News -
Corp's newspapers is also s1gmﬁcant is the UK and Ireland!32,

227. The Commission first investigated whether the merged entity would have the ability
to bundle its pay-TV subscriptions with subscriptions to print newspapers.

228. The notifying party submits that pay-TV and newspapers are not viewed by
consumers as being complementary in the same way as, for instance, pay-TV and
broadband internet and telephony where triple-play offers are marketed to customers.

229. The result of the market investigation was inconclusive as to whether, and to what
extent, TV and newspapers are complementary goods or not. A number of newspapers
submitted in response to the market investigation that TV programmes and
newspapers are complementary goods, especially in terms of the provision of news
and of information about programmes!33. By contrast, most TV content providers
replied that they are not complementary!3*. On that basis, the Commission cannot

conclude that these goods are complementary and that a bundle of them may be
attractive to customers.

230. Furthermore, the market investigation confirmed that the UK has historically had low
newspaper subscription rates (around 6% of overall circulation), even lower on the
tabloid market, and around 25-33% in the quality market!35, The Commission
therefore considers that creating a bundle of BSkyB's pay-TV with News Corp’s
newspapers subscriptions may not be sufficiently appealing to customers as

B According to figures provided by the notifying party, BSkyB held [60 70]% of pay-TV subscriptions in
the UK and between [70-80]% to [80-901% of revenues in 2009, \

132 According to figures provided by the notifying party, News Corp's newspapers combined [30-40]% of all

newspapers circulation in the UK in 2009 ([30-40]% of daily and [40-50]% of weekly newspapers

. circulation; or [50-60]% of national daily tabloids and [20-30]% of national daily quality newspapers
circulation, and [50-601% of national weekly tabloids and [40-50]% of national weekly quality
newspapers circulation); they combined [30-40]% of all newspapers revenue in the UK m 2009 ([20-
301% of daily and [30-401% of weekly newspapers revenue; or [50-60]% of national daily tabloids and
[20-301% of daily quality newspapers revenues, and [80-90]% of national weekly tabloids and [40-507%
of national weekly quality newspapers revenues). :

In Ireland, News Corp's néwspapers combined [10-20]% of all newspapers circulation in 2009 ([10-20]%
of daily and [20-30]1% of weekly newspapers circulation; or [30-40]% of national daily tabloids and [0-
51% of national daily quality newspapers circulation, and [20-30]% of national weekly tabloids and [20-
30]%: of national weekly quality newspapers circulation); they combined [1 0-20]% of all newspapers
revenue in 2009 ({10-20]% of daily and [10-20]% of weekly newspapers circulation; or {30-401% of
natioria} daily tabloids and [0-5]% of daily quality newspapers revenues, and [10-20]% of national weekly
tabloids and [20-30]% of national weekly quality newspapers revenues).

133 Questionnaire to Newspapers of 5 November 2010 - question 4 - 6 respondents. In that context, it is

important to note that The Sun does not offer subscription services. -

134 Questionnaire to Content Distributors of 5 November 2010 - question 43 - 5 respondents in total -« 3

responded that TV and newspapers were not complementary goods, 1 responded that with the advent of
24h news channels, they were increasingly complementary, and one had no opinion.

135 Questionnaire to Newspapers of 5 November 2610 - question 20--6 out of 6 respondents. -
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subscriptions: are currently not the, distribution channel through which the vast
majority of them buy their newspapers, evenl though customers are generally given a
substantial discount (between 25-3 %) n case of subscriptions.

231. The market investigation also confirmed that out of the factors motivating readers to
purchase a particular newspaper, price is not the first factor, and only one out of
several important factors influencing purchasing decisions and determining eustomer
loyalty. The perceived political stance of a newspaper, family heritage, social-
economic factors and the type of content are more important factors!3¢. The
Commission therefore also considers that creating a bundled subscription of BSkyB's
pay-TV with News Corp’s newspapers at an attractive price may not guarantee either
that customers will switch in a significant mannet away from their usual newspapers
in order to start reading News Corp’s newspapers, just because they are cheaper.

232. In conclusion, it appears that post transaction, the merged entity would not have the
ability to engage in a bundling strategy between its pay-TV and print newspapers that
may foreclose its newspaper competitors. .

233. The Commission also investigated whether the merged entity would have the ability
to bundle its pay-TV subscriptions with subscriptions to online news _website
subscriptions.

234. The notifying party submits that internet-users interested in news typically read

- multiple online news websites for free, and that competition is very intense. It submits
that there is no reason to believe that increased readership of News Corp online
newspapers resulting from packaged offers would result in a disproportionate
reduction in the readership of amy particular rival source of online news.

235. The Commission first notes that News Corp is currently one of the two companies in
the UK (the other being the Financial Times) that has started to charge for its online
news websites, whereas the majority of its competitors have business models based on
free digital news financed by advertising. - ’ ’

236. The market investigation also revealed that while some newspapers may have plans to
potentially charge for (parts of) their news or for tablet applications, it is unlikely that
in the future, News Corp’s newspaper competitors will no longer provide online
versions of their titles free-of-charge!?’. In addition, news aggregators such as Goo gle
News, Yahoo! News or The Huffington Post will continue to represent another free
alternative to News Corp's online news websites. Therefore, the Commission
considers that even if the merged entity was to bundle its pay-TV subsctiptions with
subscriptions to News Corp’s online news services, there would still remain a large
aumber of free online news websites for readers to access and it is unlikely that they
would stop consulting them.

136 Questionnaire to Newspapers of 5 November 2010 - question 14 - 5 out of 6 respondents listed family
heritage, perceived political stance; routine, social stance and content as main factors, only one
respondent replied that price was the number one factor determining the choice of a newspaper.

137 Questionnaire to Newspapers of 5 November 2010 - questions-5 and 6 — 6 respondents, 2 had no _plané to
charge for online news services, 1 replied that they had such plans for the future, and 3 replied that they
had plans to charge for specific applications or specific subscriptions. . ‘ :
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237. As a conclusion, it appears that post-transaction, the merged entity would not have the
ability to engage in a bundling strategy between its pay- TV and online news websites
that may foreclose its newspaper competitors.

238. The Commission also investigated whether the merged entity would have the ability
to bundle its pay-TV subscriptions with subscriptions ‘to newspaper applications on
new electronic devices such as tablets or e-readers.

239. iPad owners can download for free The Times app and use it for 30 days. Afterwards,
they either can continue to use it for free if they are already subscribers to the online
or print edition of The Times, or can purchase the app on a stand-alone basis for the
price of GBP 9.99 for a 30-day period through the iTunes store'38, The iPad apps for
News Corp's weekly newspapers (The News of the World and The Sunday Times) will
be charged, when launched, on a per-edition basis.

240. The market investigation revealed that in general, newspaper competitors of News
Corp already have or consider the possibility to launch free or paid-for apps on iPads
and similar e-readers!39. The market investigation also showed that tablet makers have
the incentive to accept as many newspaper apps as possible, including from News
Corp's competitors, as they retain a portion of these apps' revenues!4’. It is therefore
likely that in the future, most if not all newspapers competing with News Corp will
market an app for their newspaper. ‘ '

241. The Commission assessed whether newspaper apps on digital tablets may have to be
consumed through some sort of subscription model. On one hand, when iPad owners
purchase an app for The Times on a stand alone basis for the price of GBP 9:99 for a
30 day period, this represents a type of subscription model, even though the iTunes
store does not currently allow for on-going subscriptions and customers have to renew
their subscrlptlon on a periodic basis (currently 30 days). [...]. Furthermore, some
competing newspapers such as The Independent offer the app free of charge. It is
therefore not clear, at this eatly stage of the development of these digital devices, to
what extent newspaper apps will be based on some sort of subscription model. '

242. The market investigation also highlighted that newspapets are currently somewhat
restricted by tablet makers in the way (i) they price their application and (ii) charge
for subscriptions!4. For instance, it appears that the price of the newspaper apps on
the Kindle e-reader is decided by Amazon, and not the newspapers. This seems to be
confirmed by the fact that News Corp offers The Times iPad app for free to
subscribers to thetimes.co.uk, but does not offer a similar reduction of fee for its app
on Kindle (which can be bought for GBP 0.99 per copy or GBP 9.99 per month). It
therefore seems that News Corp could face a number of technical or other commercial

138 News Corp submits that out of a total of [...] customérs accessing The Times publications via the iPad,
approximately [>50]% are subscribers to one or more of News Corp's newspapers (printed or online), and
approximately [<50]% are stand-alone subscribers via iTunes. Out of a total of [...] customers accessing -
The Sur publication via the iPad, [>50]% are stand-alone subscribers via iTunes.

139 Questionriaire to Newspapers of 24 November 2010 - questmns 1 and 2 — 6 out of 6 respondents.
140 Questionnaire to Newspapers of 24 November 2010 - question 2.

141 Questionnaire to Newspapers of 24 November 2010 - questions2. -~

45

MOD300004303



For Distribution to CPs

restrictions impésed by tablet makers even if it wanted to engage in a bundling
strategy for its pay-TV and newspaper apps subscriptions by offering a packaged
subscription at a discount. ’

243, In addition, as in the case of print newspapers (s¢e paragraph 231 above), price is only
one, but not the main factor influencing purchasing decisions and determining
customer loyalty, such that any possible bundling strategy may not switch readers
away from their usual newspaper. '

244, Also, it may take some time before the emerging digital news applications on tablets
and other devices represent .a significant part of the market (currently digital
newspaper subscriptions to The Times are estimated as about [0-5]% of total daily
print circulation in the UK, and to The Sun at about [0- 51%). In addition, although this -
number may increase quite significantly, the current number of iPads sold so far in the
UK is still low compared to more than 11 million daily print newspapers sold per day
and their price starts at GBP 429. ’

245. As a conclusion, new digital devices such as tablets are at a very early stage of
development such that it is very difficult to assess any possible competition concerns
with respect to subscriptions. On the basis of the business models developed so far, it
appears that the merged entity would not have a greater ability to engage ina bundling
strategy with BSkyB's pay-TV. subscriptions foreclosing its newspaper competitors
than is the case for its print edition or online news. -

246, Based on the above, it appears unlikely that overall, the merged entity would have the
ability to engage in a bundling strategy between pay-TV and (print, online or tablet- -
based) newspapers subscriptions that may foreclose News Corp's competitors in the
newspaper market in the near future. '

247. Even though any competition concern that the merged entity would foreclose its
competitors in the newspaper market by bundling its pay-TV with newspaper
subscriptions could be dispelled on the basis that the merged entity would not have the
ability to foreclose its competitors through such strategy, the Commission also
investigated whether News Corp would have an incentive to engage in such a strategy
post-transaction. ' -

248. As regards incentives, the Commission considers, in accordance with the Non-

_horizontal Metger Guidelines'4?, that the incentive of the meﬁge:d entity to foreclose

its competitors depends on the degree to which a foreclosure strategy would be

profitable. Thus, the possible gains from expanding market share must be compared to

the possible losses that result from customers not purchasing the product bundle. It is

unlikely that a company would risk losing sales on one large and highly profitable

market in order to gain market share in a smaller, less profitable one. The Commission

also takes into account the types of strategies adopted in the market in the past and the
content of internal strategic documents. A

249. The nofifying party submits that it has no financial incentive to engage in such
bundling strategy [...]. News Corp will not therefore want to run the risk of losing
pay-TV customers by engaging in such practices. ’

- 142 Non-Horizental Merger Guidelines, paragraphs 105t0 110.
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250. The notifying party further submits that there are a number of commercial
considerations which would make such a bundling strategy not attractive to BSkyB.

251. First, offering discounts via package offers to BSkyB subscribers would have a
disadvantage relative to offering direct discounts to newspapers readers in that it
would, in general terms, be more expensive to achieve similar subscription results
through such an “indirect” offer. It considers that a special offer on newspaper
subscriptions via a package offer to BSkyB subscribers would likely to entail higher
costs than offering these discounts directly to potential newspaper subscribers, as
BSkyB subscribers who already subscribe to News Corp newspapers would be almost
certain to take-up the offer in order to save some money. From News Corp’s
perspective, this would be like lowering price to customers who are already willing to
buy its papers at current prices.

252, Second, such a strategy would not be attractive to customers, and as a result to
BSkyB, for the followmg reasons:

a. BSkyB already has a large number of products to sell to customers and has to
make decisions over which products to ‘advertise to customers using available
communications assets and resources. It is likely that BSkyB would prioritise
other, more profitable products (both on a profit margin per unit basis and as to
the percentage of potential subscribers likely to find the product appeahng) over
any bundle including newspapers

b. Navigating new subscribers through the complex combinations of packages
available to them from BSkyB is already challenging (even with just the core
combinations of TV packages, high definition, multi-room, broadband and
telephony, there are currently over 80 000 different combinations for a new
customer to choose from). BSkyB seeks to simplify those choices, not add
further options that may not be as profitable.

253. As regards past examples of similar bundling strategies, the notifying party submits
that News Corp has not implemented any bundling or tying strategy between pay-TV
and newspapers (and/or online news services) elsewhere in the world, including in the
US (for the period during which it controlled pay-TV operator Direct TV} and in
Australia, where News Corp controls a number of newspapers (e.g., The Australian
and Weekend Australian, The Daily (and Sunday) Telegraph, and the Herald Sun and
Sunday Herald Sun) and the pay-TV operator Foxtel. The notifying party further
submits that News Corp has no current plans to jointly offer, post-transaction, BSkyB
pay-TV subscriptions with News Corp print or online news content

254. As regards financial incentives, the Comniission c’onSIde‘rs: that News Corp's argument
is only valid if the merged entity was to engage in a tying strategy where customers
wishing to purchase a subscription to BSkyB's pay-TV platform would be obliged to

- take a subscription to one or several of News Corp's newspapers. The Commission
considers that this would be a rather risky commercial strategy which is therefore
unlikely to be put in place. In contrast, if the merged entity was to offer customers the
possibility, but not the obligation to bundle their pay-TV subscription with a (print or
online) newspaper subscription, there seems to be little risk of losing pay-TV
customers by engaging in such practice.

255. However‘ the Commission takes notes that the-arguments advanced by News Corp

against such a possible bundling strategy appear to be commercially rational. In that
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context, the Commission further notes that the market investigation confirmed that to
the knowledge of the respondents, such bundling strategy between pay-TV
subscription and newspapers (online or paper) had never been attempted beforel®3,
The market investigation has also confirmed that competing newspapers have not
envisaged such strategy either. ' :

256. Based on the above, it seems unlikely that the merged entity would have the incentive
' to engage’ in a bundling strategy that may foreclose News Corp's competitors in the
- newspaper market in the near future.

2.4. Conclusion

257. 1In light of the above, it can be concluded the proposed transaction does not raise any
serious doubts as to its compatibility with the internal market with respect to possible -
bundling of - News Corp's newspaper subscriptions with BSkyB's pay-TV

. subscriptions. S

3.  The Advertising Sector ‘

258. In the UK and Ireland, News Cotp sells advertising space in its print media (The Sun,
The Times, The Sunday Times, News of the World, and The Wall Street Journal) as
well as on its TV channels (in particular, on the Fox, National Geographic and Star
channels) and various web properties such as its newspapers' websites as well as
MySpace and Fox.com. '

259. BSkyB sells advertising space and sponsorship'** through its advertising sales house
Sky Media on its own TV channels and some third party TV channels (from which
BSkyB buys the advertising inventory and then resells it), its VOD programming
services (Sky Anytime and Sky Player) as well as on its online media properties and
certain third party websites in the UK and Ireland. - "

260. As of today, Sky"Media buys and re-sells advertising space for some, but not all, of
News Corp’s TV channels including the Fox and National Geographic channels.

However, Sky Media does not sell advertising space in News Corp's pfint hewspapers
* and websites, including online news setvices. .

261. BSkyB is engaged in a [...] number of integrated adve.lrtising deals where their clients
can advertise across BSkyB's various media properties (TV channels, VOD, -online)
with one contract, [...]. .

143 Questionnaire to Content Distributors of 5 November 2010 - question 44 - 6 out of 6 respondents.

144 “Sponsorship” means the sale of spohsor credits, 'generally scheduled directly beforg and after the
advertising break.
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3.1.  Market definition
3.1.1.  Relevant product markets

262. The Commission has previously defined a separate product market for the sale of
advertisement space in national daily newspapers'*’ and in television broadeasting'*®.
The Commission has also determined that a distinction can be drawn between online
and offline advertising'”’. As regards online advertisement, the Commission further
considered whether this market might be further segmented into search and display
advertising but ultimately did not reach a conclusmn148

263. The notifying party submits that it is not necessary to define the precise scope of the
relevant product market for advertising, as the proposed transaction will not give rise
to any competition concerns, regardless of the possible alternative market definitions.
Alternatively, the notifying party submits that the sale of advertising comprises at the
very least newspapers and online news services.

264. With respect to advertisement in print newspapers and eonline news services,. a
majority of respondents to the market investigation consider them as complementary
and a minority as increasingly substitutable, at least to some degreel4®. The latter view
is substantiated by the fact that UK newspapers have lost a significant share of
advertising revenues in recent years, with by far the largest increase in revenues being
seen in relation to online advertising.

265. Concerning advertising in newspapers, the market investigation indicated important
differences between advertising in newspapers with national reach versus regional or
local reach!s’. National newspapers currently offer a significantly lower cost per
thousand readers to advertisers than regional and local newspapers. Moreover, nation-
wide campaigns are currently far more difficult to bock through regional newspapers
although new market developments may lead to more ease of booking (and possibly

145 See Case COMP/M.3817 - Wegener/PCM/JV, decision of 07 July 2005, paragraph 27. Case N° IV/M.1401
Recoletos/Unedisa, Commission decision of 01 February 1999, paragraphs. 26-28.

. 146 See Case No IV/M.566 CLT/Disney/SuperRIL, decision of 17 May 1995, paragraph. 14 case IV/M 525
VOX (1), Decision of 21 December 1994 patagraph 16.

147 See Case COMP/M.A731 Google/Do‘uble Click, decision of 11 March 2008, paragraphs 45, 46.

148 See Case COMP/M.5727 Microsoft/ Yahoo! SearchlBusines"s, decision of 18 February 2010, paragraph.75;
Case COMP/M.4731 Google/Double Click, decision of 11 March 2008, paragraph 56.

149 Queshonnalres to content distributors, newspapers and media agencies of 5 November 2010 - 5 out of 7 »
content distributors, 3 out of 5 newspapers, and 4 out of 5 media agencies who expressed an opinion did
not consider advertising in national newspapers and in online news services to be substitutable. However,
out of those saying that both media channels are not substitutable, 3 content distributors and 2-
newspapers, media agencies recognize that online advertising is a partial substitute for advertisers and/or
does exercise a strong constraint on advertising in print newspapers.

150 Questionnaires to content distributors, newspapers and media agencies of 5 November 2010 - 8 out of 10
content distributots, 5 out of 6 newspapers, and 3 out of 5 media agencies did not consider advertlsmg in
national newspapers and in regional/ local newspapers to be substitutable. et
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lower prices) for campaigns in regional/local newspapers going. forward!s1. Finally,
certain advertisers consider that the perceived editorial quality, as W?H as the
measurement of reach ("audit"), differ between national and (some) regional/local
titles. '

266. Furthermore, most content distributors and media buying agencies suggested a
" segmentation of the national newspaper advertising market into, daily and weekly sub-
segments but the market investigation was inconclusive given that most newspapers
did consider them to be substitutable!s2, Some respondents point out that there is a
large or an increasing degree of substitutability. Others base a distinction mainly on
the fact that daily newspapers enable advertisers such as retailers or content
distributors to execute specifically timed media campaigns that are important for their
direct response advertising campaigns.!>3 A high share of advertising in newspapers
by large pay-TV providers appears to be spent on direct response marketing!>*.
Advertising in weekly (Sunday) newspapers is less important for time-critical
advertising campaigns. Therefore, the sub-segment of advertising in daily national
newspapers is of specific relevance to the competition concern examined here.

267. In line with findings in previous Commission decisions!ss, the majority of respondents
" see advertisements in print newspapers and TV as separate markets!36, While being
able to reinforce each other, such advertisements expose sufficiently different
characteristics (e.g. price, reach, consumption patters) to not be directly substitutable.

The market investigation was inconclusive as to whether advertising on pay-TV and
free-to-air TV are part of the same market!s’. However, in light of previous,

151 Two respondents pointed out that a new adveﬁi_sin'g product called "OneLocal" prqvide's a o.ne-stop shop
for agencies and advertisers to purchase advertising in all 84 regional / local daily titles in the UK at
similar cost per thousand impressions.. '

152 Questionnaires to content distributors, newspapers and media agencies of 5 November 2'010 -9 out .of 1'0
content distributors, 1 out of 6 newspapers, and 4 out of 5 media agencies did not consider advemsmg in
daily national newspapers and in weekly (Sunday) newspapers to be substitutable. 5 out of 6 newspapers

responded that they are substitutable.

153 Direct response advertising is a form of marketing designed to solicit a direct and specific response from
potential customers who would contact the advertiser directly (e.g. by calling a call centre number). It is
different from brand advertising (aiming to build awareness) and other forms of marketitig such as direct
marketing (the advertiser contacts the customer directly e.g. by mailings).

154 For instance, in its last five advertising campaigns, BSkyB spent the following percentage of each
campaign's press/inserts advertising budget on direct response advertising: [__ 1

155 See Case No TV/M.566 CLT/Disney/SuperRTL, decision of 17.05.1995, para. 14; case IVIM.525 VOX (1),
Decision 0f21.12.1994, para. 16. ‘

156 Questionnaires to content distributors, newspaperé and media agencies 'c_)f 5 quember ':2010 -9 Ol.lt' of 10
content distributors, 3. out of 6 newspapers, and 4 out of 5 media agencies did not consider advertising on
TV and in newspapers to be substitutable.

157 Questionnaires to content distributors, newspapers and media agencies of 5 November 2010 - 4 out of 7
- content distributors, 2 eut of 6 newspapers, and 1 ouf of 5 media agencies considered TV and pay TV
advertising to be equivalent, whereas 9 out of all 18 respondents (all categories) considered them not to be

in the same market (2 respondents did not express a view).
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Commission decisions!*® as well as decisions by the OFT!% concluding that there was
a relevant market for all television advertising, it is likely that advertising on pay-TV
is not a distinct advertising market in‘ the UK.

268. For the purposes of the present decision, the Commission considers that the exact
product market definition for the supply of advertising space can be left open as the
proposed transaction does not raise any competition concerns under any of the
alternative product market definitions considered.

3.12.  Relevant geographic markets

269. In line with Commission precedent3160 the notifying party submits that the relevant
product market for advertising (and/or any possible segment thereof) would be at least
national in scope in the present case.

270. The market investigation indicated that the relevant geographic market for advertising
-is national and does not comprise both the UK and Ireland. Where a significant part of
buyers of advertising space are-active in both countries, most sellers of advertising
space in various media channels differ. Intermediary media agencies tend to plan and
execute campaigns through their local offices. Prices (at least) for certain media
channels (TV, national press, outdoor) are significantly lower in the UK.

3.2, Competitive assessment
3.2.1.  Horizontal overlaps

271. The notifying party submits that the merged entity's combined share in an overall
advertising market encompassing all media channels in the UK and Ireland is well
below 15%. It submits that the parties' activities do not overlap in the provision of
advertising in the written press in the UK and in Ireland. It further considers that while
their activities do overlap in the provision of TV.as well as online advertising in the
UK and Ireland, ‘their combined market share does not exceed 15% within those
markets/ segments (see table 6 below).

272. The Commission notes that the parties only have a relatively small combined market
share in the markets for online and TV advertising in the UK and Ireland of [0-5]%
and [10-201% respectively. Therefore, the transaction does not give rise to horizontal
competition concerns in these markets.

158 See Case COMP/M. IV/M.566, CLT/Disney/SuperRTL, Commission decision of 17 May 1995, paragraph
14; case COMP/M. 1574, Kirch/Mediaset, Commission decision of 3 August 1999, paragraphs 11-12; case
COMP IV/M.525, VOX (II), Commission decision of 21 December 1994, paragraph 16.

159 See ME/4569/10, BSkyB/Virgin Media Television, 14 September 2010, paragraph 26. ME/2811/06,
BSkyB/ITV, Acquisition by British Sky Broadcasting Group ple of a 17.9 per cent stake in ITV ple,
Report to the Secretary of State for Trade and Industry, April 27 2007, paragraphs 197-198.

160 See COMP/ M.1455 - Gruner + Jahr/Financial Times/JV; Decision of 20.04.1999, paragraph 21.
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Table 6: Advertising Sales (UK — 2009161

Media Total Market BSkyB " News Corp - " Combined
(MEUR) o _ , _ Share (%)
‘ " Revenue (M | Shareoftotal | Revenue (M | Share of total
EUR) sales (%) EUR) sales (%)
All advertising (] [ 05 T | s | 10
[TV T 1 [10-20] [ [0-5] [10-20]
Internet [ [.] [0-5] [ [0-51 [0-5]
Search [ 1 [o] ] L1 [0-5] [0-5]
Nomsearch | [ — 7 s | | [T [5-10]
Magazines ] T 051 | . L [0-5] [0-5]
Newspapers | L. i 051 T.1 | [1020] [10-20]
Other 11 [ 05 [...] [0-5] {0-5]

Source: Parties and Zenith Optimedia Advertising Expenditure Forecast March 2010
3.2.2.  Non-horizontal assessment

273. The parties' activities are vertically related to the extent that: (i) BSkyB is a supplier

of News Corp, which purchases advertising space to promote its products and services

~on BSkyB’s TV channels and/or websites; and (ii) BSkyB is a customer of News

Corp, as it purchases advertising space to promote its products and services on News
Corp’s newspapers (and to a lesser extent, News Corp's websites and TV channels).

274. The notifying party submits that the market for the provision of advertising space in
the UK and in Ireland is not affected since: (i) News Corp's share in the provision of
advertising space on print newspapers in the UK -and Ireland is below 25%, and (ii)
BSkyB's shate in the provision of advertising space on TV channels in the UK and -
Ireland is below 25%. ’

275. As pointed out above, the market investigation suggested that the relevant advertising
product markets may comprise the supply of advertising space in national print
newspapers (i.e. without regional or local newspapers) or even daily national print
newspapers. News Corp has a market share of [30-401% and [30-40]% respectively in
these narrower markets/ sub-segments in the UK. Its share in the sub-segment of
weekly national newspaper advertising amounts fo [40-501%. Therefore, these sub-
segments/ markets are technically affected. In Ireland, News Corp's market shares are
significantly lower, with [10-20]% of advertising in national print newspapers, [10-
20]% in daily national print newspapers and [20-301% in weekly national print
newspapets in 2009. Only the latter sub-segment/market is therefore technically
affected. ' :

161 The parties submit that they do not distinguish internally between sales made for the UK and Ireland, but
they understand that their shares within each segment would not be significantly different in Ireland.
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a. Input foreclosure of BSkyB's competitors related to
advertising in News Corp's newspapers

276. The first assessment concerns the possible risk of input foreclosure of BSkyB's
competitors in relation to advertising in News Corp's newspapers. In the market
investigation, a number of content distributors in the UK expressed the concern that,
in the same way that they are currently denied access to advertising on BSkyB's
wholly-owned channels, post-transaction, the merged entity would refuse them access
to advertising space in News Corp's newspaper titles, or charge a competitive
premium for advertising by BSkyB's rivals, thereby impeding their ability to attract
subscribers and/or viewers for their channels. No such concerns were raised in
Ireland. In addition, News Corp's market shares . in national newspapers are

significantly lower in Ireland. For these reasons, the analysis focuses on the market in
the UK.

277. F ollowmg the Non-Horizontal Merger Guidelines, competition concerns could only
arise if News Corp had (i) the ability to foreclose BSkyB's competitors from
advertlsmg in daily national newspapers, (ii) the incentive to do so and (iii) if this
were to have an impact on the (pay) TV market!62,

i. Ab_ility to foreclose

278. The notifying party submits that the merged entity will not have a signiﬁc-dnt degree
of market power in the market(s) for advertising and that advertising on News Corp's

titles does not constitute an important input in the provision of pay or FTA TV
services..

279. According to the notifying party, News Corp's ability to restrict access to its own
advertising space could only have detrimental effects on BSkyB's competitors if the
latter could not advertise their services elsewhere. It also claims that News Corp and
The Sun lack market power in the relevant advertising markets and that there are a
number of strong newspaper publishers (e.g. Daily Mail General Trust, Trinity
Mirror) that offer advertlsmg space to a similar number of readers to that of News -
Corp’s newspapers. '

280. A small number of respondents to the market investigation submitted that The Sun
would be indispensable for advemsmg their products, or their clients' products, in UK -
newspapers!ios,

281. The Commission considers that market shares in the narrower segments of national
newspapets ([30-40]%) or daily national newspapers ([30-40]%) indicate that there are

~ alternative opportunities to advertise. The market investigation confirmed that this is
also true for the specific category of content distributors. Content distributors did not
spend significantly more on News Corp's newspapers than the average newspaper
advertiser. During 2007-2010, content distributors in the UK spent between [20-301%

and [40-50]% of their expenditure on national newspapers on titles owned by News

162 See above, paragraph 222.

163 3 out of 21 respondents, Questionnaires to content distributors, newspapers and media agencies of 5
November 2010,
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Corp. Moreover, most newspapers with national circulation responding to the market
investigation indicated that there were little constraints on the capacity to supply
advertising space. BSkyB’s competitors would thus not be prevented by capacity
constraints from switching their advertising budgets that were previously allocated to
News Corp to alternative national newspapers.16+ For these reasons, it can “be
concluded that there exist sufficient alternatives for advertising in national newspapers
and daily national newspapers. This is further confirmed by the data provided by third
parties on the reach and effectiveness of direct response campaigns when substituting
to alternative newspapers. '

282. With respect to the alleged importance of News Corp's newspaper The Sun, the
Commission notes that with [...] average sales per day, The Sun has a share of [20-
30]% of UK sales of daily newspapers, [30-40]% of sales of national daily popular
press!®s and [50-60]% of sales of daily tabloid titles./® However, the Commission

. considers that there are a number of rival newspaper publishers that also have a large
circulation, most notably The Daily Mail with [...] sales per day ([10-20]1% of UK
sales of daily newspapers, [20-301% of sales of national daily popular press).
Moreover, the vast majority of respondents to the market investigation did not quote
The Sun in particular as a publication necessary for advertising. Given The Sun's
market shares and the results of the market investigation, the Commission does not
consider The Sun to constitute an important input for advertising, within the meaning
of the Non-Horizontal Merger Guidelines!¢’. ) ’

164 Questionnaires to newspapers of 19 November 2010 - question 3 - Four newspapers groups out of 6
respondents indicated that capacity constraints were 1ot an issue. Two respondents said that there may be
constraints at key times (e.g. Easter and pre- hristmas, as well as on Fridays and Saturdays). One
respondent limited this statement to a situation where there was a sudden demand for several large sized
advertisements during peak times. '

165 National popular press includes tabloid titles (such as The Sun, Daily Mirror, Daily Star) as well as mid-
market titles (such as The Daily Meil and Daily Express). -
166 2009 data from Audit Bureau of Circulations. Average sales per day of The Sun and The Times amount to
30% of all daily newspaper sales and The News of the World and The Sunday Times represent 40.4% of
all weekly newspaper sales. -
167 18-out of 21 respondents. Questionnaires to content distributors, newspapers and media agencies of 5
November 2010. Amongst others, some respondents also considered certain TV programmes, both FTA
and pay TV, to be important for their advertising campaigns. However, to the extent that this involves
BSkyB's content, such concern would not be merger-specific given that the transaction does not affect the
current situation, Furthermore, one respondent to the market investigation submitted that certain socio-
demographic sub-segments may be particularly valuable to advertisers and that News Corp's titles,
including The Sun, have high reach for instance in the sub-segment of the 15-44 group. However, the
relevant product market for the purposes of competition analysis is not defined, in this case, in terms of
audience shares with specific socio-demographic target categories. Furthermore, it has not been
substantiated that the audience segment of 15-44 year olds would be particularly attractive to advertisers
in general or to content distributors in particular. Indeed, other sub-segments such as the "middle class"
sub-segment may be considered equally or even more attractive to advertisers due to this audience’s
higher purchasing power. Moreover, the targét audience will differ from one advertising campaign to
another depending on who the advertisers identifies as the target group most likely to be responsive to the
particular advertising message. '
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283 For the above reasons, it is not likely that the merged entity will have the ability to

foreclose BSkyB's competitors by preventing them from advertising thelr services
effectively. '

ii. Incentive to foreclose

284. The notifying party submits that News Corp would not have the incentive to foreclose
BSkyB’s competitors. Firstly, these companies account for a significant fraction of
News Corp’s revenue stream. Given that some of them also purchase advertising
space from News Corp for non-TV related activities they could retaliate and stop
advertising for their other products. Secondly, it would be unlikely that such refusal
would allow News Corp to achieve greater revenues through -an increase in
subscriptions to BSkyB’s pay TV services. Finally, the notifying party stresses that
even though News Corp owns 39% of BSkyB, it has never refused to sell advertising -
.space to BSkyB's competitors and that it is unlikely that the proposed transaction will

bring about a change in its business strategy geared toward maximising revenues
deriving from advertising.

285. The Commission notes that News Corp’s revenues derived from BSkyB's competitors
advertising their products amounted to between [...] and [...}168, or [0-5]% and [0-
5]% of News Corp’s overall revenues in newspaper and online advertising that year.
Even taking into account the advertising spend of rivals with News Corp on non-TV
related products such as broadband subscriptions, all advertising spending by these
companies amounts to a total of less than [0-5]% of News Corp's overall revenues in
newspaper and online advertising. The Commission therefore does not agree with the
argument submitted by the notifying party that News Corp's advertising revenues from
BSkyB's competitors represent a significant part of News Corp's overall advertising
revenues. As a consequence, it appears that the cost for News Corp, in terms of
foregone revenues, in undertakmg the foreclosure strategy would not be proh1b1t1ve
and therefore not constitute in itself a reason to refrain from it.

286. The Comrmssmn cannot therefore exclude that, due to its. existing shareholdmg in
BSkyB, News Corp already has an incentive to foreclose competitors of BSkyB
provided that such strategy is effective and profitable. Such an incentive would only
increase with the acquisition of 100% of BSkyB. The fact that News Corp has so far
never refused to sell advertising space to BSkyB's competitors can therefore indicate
that a strategy of foreclosing BSkyB’s competltors from advertising on News Corp
newspapers may not be effective (e.g. in view of alternative advertlsmg channels
possibly available to the foreclosed advertisers) and/or profitable. -

287. Therefore, assuming that News Corp did have an ability to foreclose, then it would

likely have a greater incentive to implement such a strategy when 1t moves from 39%
to 100% ownership of BSkyB. ’

iii. Overall likely impact on effective
competition

168 The exact amount depends upon the extent to which certain compames are con31dered cIose competltors
and henee are included in, or excluded from, the caleulation.
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288. Assuming that News Corp not only has the incentive but also
discriminate against BSkyB's compe i

the ability to

tors, the notifying party submits that this course

of action would not result in anti-competitive effects by providing the following

economic arguments.

189. The notifying party submits that the fact that News Corp does not currently foreclose
. BSkyB's competitors willing to advertise on News Corp's titles could be assumed as
evidence that such a strategy is not profitable in view of the balance between foregone
advertising revenues and additional revenues from new BSkyB ‘subscribers. In 2009,
BSkyB's closest competitors spent approximately [...]on advertising in News Corp's
print and online properties. Assuming that the foreclosing strategy were effective, this
would mean that a "break even" would occur when current News Corp's advertising
revenues from BSkyB's competitors correspond to an equivalent (or larger) increase in

subscription revenues.

290. Estimations provided by BSkyB on the average net present
subscribersi®? with a horizon of [...] years are [...] and [...]

value of new
per subscriber,

‘respectively. Based on those estimates, [..-]17° and [...} new subscribers would be
needed to balance the loss of [...] in advertising after foreclosure. Since with [30-
401% ownership of BSkyB, News Corp did not have the incentive to foreclose, and
full ownership would reduce the nugber of subscribers that would be necessary for

the strategy to break even, it can be assumed, for the purposes 0

f the economic

analysis, that the worst-case scenario is that News Corp would manage to divert a
maximum [...] new subscribers from BSkyB's competitors. This number corresponds
to approximately [0-51% market sharel”t that BSkyB would divert from its
“competitors. Assuming that  this diversion would take place “proportionally to the
current share of each competitor, the strategy would only marginally modify the
market shares (e.g. BSkyB up from [60-70]% to [60-70]%; Virgin Media down from
[20-301% to [20-30]%). The conclusion is therefore that assuming ability as well as
the "maximum effect” for winning new subscribers, the impact oh competition in the

provision of pay TV services would be minimal.

291. The Commission observes that this analysis makes a aumber of working assumptions,
which the Commission considers reasonable and relatively conservative. Firstly, the
subscription revenues are likely to be underestim: ted, in view of the fact that the
average lifetime of a subscription (and therefore the related revenue streams) is likely
to be higher. In fact, on the basis of a churn rate of [.. 172, the average lifetime can be
estimated to be [...]). Secondly, even considering a higher amount of foregone
advertising revenues (as noted above, when including less close competitors such
revenues could be estimated to be [...]), the point of break even and the overall impact

" in terms of market shares would be only slightly higher in absolute terms!”. Thirdly,

169 1..1.

170 1..].

171 Calculated on the basis of the number of total subscribers to pay TV services of 14 038 794.

172 News Corp's response of 23 November to questionnaire of 19 November (question 15).

173 The break-even under the worst case scenario ([ ] years) would be [ 1= [..]

/ ([]) This would.

amount to a market share of r<11%, which would net materially change the conclusion.
[<1} ~
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this analysis is developed under the assumption that News Corp has acted rationally
until to date by not refusing BSkyB's competitors the supply of advertising space in its
newspapers. The Commission has no reason to question News Corp's rational
behaviour with respect to this issue. ’

292. In addition, the Commission's own market investigation with third parties ascertaining

the potential impact of possible foreclosure on BSkyB's competitors suggests that the
likely impact would not be sufficiently significant. In particular, the market
investigation revealed that foreclosing BSkyB’s competitors from advertising on
News Corp’s titles would not be likely to have a significant impact on the response
rates (e.g. calls into call centres) to direct response advertising campaigns.
Simulations by content distributors show that the estimated responses by potential

* customers would fall in between [5-10]% and [20-30]%!"* assuming that the
advertising budget formerly dedicated to News Cotp titles are re-invested into the next
best print titles. Taking into account the average rates for converting responses (¢.g.
received calls) into sales as provided by one of the respondents and by BSkyB, the
lost sales on a yearly basis can be estimated between [0- -51% and [5-10]% of the
respective annual growth in subscriber numbers. It should be noted that the real
impact would likely be lower given that the simulation assumes that BSkyB's
competitors do not - substitute their spending with non-national print titles or -
alternative media channels such as’ direct mail or online advertising.l’s For these
reasons, it would not appear that the potential impact on subscription numbers of rival
TV providers would be sufficiently 51gn1ﬁcant

293. It is more difficult to measure the 1mpact of potential foreclosure on the awareness of
an advertiser's brand, products and services and promotions generated by advertising.
"Impacts"176 of an advertisement during a weekly campaign can be taken as a proxy to
measure awareness on a comparative basis. Flgures from weekly advemsmg plans
submitted by content distributors show that the maximum loss in impacts in national
print newspapets could amount to [10-20]%-[10-20]% if all of content distributors'
spending on News Corp titles are substituted through-next best performing print titles.
It should be noted that the real impact would likely be lower given that the simulation
assumes that BSkyB's competitors do not substitute-their spending with non-national
print titles or alternative media channels. -

294. . For the above reasons it appearé that, even if the merged entity had the ability to |
foreclose BSkyB’s competitors from advertising in its newspaper titles, the impact on

174 The methods for calculating the impact on campaign response rates differ, which may explain the large
variation. One content distributor estimates responses by (broadly) multiplying (i) the average weekly
volume of gross circulation of the relevant titles during 2010 by (ii) the average weekly response rate
attributable to those titles during 2010. Another content distributor used its media agency's calculations
based on a proprietary tool and did not disclose the exact formula used.

175 Under the extreme hypothetical assumption that BSkyB's competitors could not re-invest their advertising

budget formerly dedicated to News Corp titles into other print titles (or other media channels), the lost

sales on a yearly basis would still be estimated between 11% and 14% of the respective annual growth in
subscriber numbers.

176 "Impacts" means the reached adults in absolute numbers (i.e. coverage rate multlphed by 49 757 000 UK

adults) multiplied by the frequency of an advertisement.- :
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the market for the provision of pay TV services would not be significant enough to
raise serious doubts. ‘

iv. Conclusion

295. For the above reasons, it can be concluded that the proposed transaction does not raise
serious doubts as to its compatibility with the internal market in relation to a possible
input foreclosure of BSkyB’s competitors as a result of a refusal to advertise in News
Corp's newspapets, given that the merged entity will lack the ability to foreclose, and
in any case, such a strategy would not have a significant impact on the market of

- providing pay TV services.

b. Advertising — Tying/Conditional selling of the
Purchase of Advertisements in Newspapers to
Purchase of TV Advertisements '

296. A small number of respondents to the. market investigation!?” pointed out that the
merged entity could be able to conditionally sell advertising space and extend its
position in national print newspaper advertising into other media channels including
TV advertising. According to them, the merged entity could condition or incentivise
purchases of advertising space from one of its media properties, such as print, on the
purchase of advertising space in another, one such as TV or online. '

297. The notifying party submitted that News Corp already has the ability to offer bundled
solutions for advertising, but it is currently not engaging in any type of conditional
selling between its newspaper advertising space and its TV channels. This is because
TV-advertising and print advertising have different sales structures and different
customers, and different media agencies would be used by advertisers to advertise on
TV and on newspapers. It further submitted that it offers special prices (targeted
discounts') for incremental slots in its newspapers or TV channels, respectively, rather
than conditional discounts as it would find the conditional selling not profitable.
Furthermore, offering conditional discounting would result in a loss of infra-marginal
revenue that it would not suffer via targeted discounts to sell incremental advertising
space. | '

298. Furthermore, News Corp submitted that it does not already condition the sale of
advettising in The Sun and The News of the World to advertising sales in ary other
publication. It is also mentioned that no advertiser has ever complaitied on conditional
selling before the relevant representative bodies from advertisers in the UK. It appears™
that, when a customer purchases advertising space across a number of titles together,
News Corp generally grants volume-based price incentives or advantageous rates.

299. For a conglomerate theory to be sustainable, the merged entity should be found to

~ hold significant market power in one of the two tied markets!’8. The respondents who

made submissions about this potential competition concern appear to rely on the
allegation of significant market power of News Corp in newspaper advertising.

177 Two media agencies and three TV competitors of BSkyB.

178 See the paragraph 221 for a description of the test.
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300. The Commission considers that the significant market power of News Corp in
newspaper advertising is not confirmed by the market share data available to the
Commission. As mentioned above, News Corp's overall market share in print
newspaper advertising in the UK is [10-20]%, with market shares in national print
newspaper advertising and daily national print newspaper advertising reaching [30-
401% and [30-40]1% respec‘avely The merged entity's market share in TV advertising
would be [10-20]% in the UK (with News Corp's increment being [0-5]%) and its
market share in online advertising would be [0-5]% ([0-5]% News Corp and [0-51%
BSkyB). In relation to these market shares, it is unhkely that the merged entity could
be considered to have significant market power in national print newspaper
advertising or in TV advertising. ~

301. Furthermore, as mentioned above (paragraph 282), the Commission found that there
are alternative opportunities to advertise in national daily newspapers. As regaids
daily national newspapers, there are alternative players which have market shares
around 10-15% each (The Daﬂy Mail, Financial Times and the Daily Telegraph) and a
high number of other national daily publications. Moreover, most newspapers with
national circulation responding to the market investigation confirmed that they would
not face capacity constraints for supplying advertising space

302. All these elements taken together indicate that it is very unhkely that News Corp
would have the ability to leverage its position in the market for advertising in national
newspapers to the detriment of BSkyB's competitors in the TV advertising sector. In
addition, the Commission takes notes that the arguments advanced by News Corp
against such a possible bundling strategy appear to be commerczally rational.

303. It can therefore be concluded that the proposed transaction does not raise serious
doubts as to its compatibility with the internal market in relation fo possible
conditioning of the purchase of advertisements in News Corp newspapers to the

- purchase of TV advertisements from BSkyB

V. THEUKMEDIA PLURALITY REVIEW

304. Article 21(4) of the Merger Regulation recognizes that Member States may take
appropriate measures to protect legitimate interests, such as plurality of the media. In
the UK, the Secretary of State for Business, Innovation and Skills (the "Secretary of
State") can intervene in mergers involving newspapers and/or broadcasting companies
on public interest grounds by issuing a “European intervention niotice”, making a
proposed concentration subj ect to an additional teview of media plurality issues by the
UK authorities. Such review is distinct from the competition review carried out by the
Commission and is carried out on separate 1ega1 grounds!?,

305. On 4 November the Secretary of State 1ssued a European 1ntervent10n notice. This
: notice requires the relevant UK authorities to investigate and report by 31 December

179 When acting under Article 21(4) of the Merger Regulation, the Member State may take appropriate
measures to protect its legitimate interests, provided that such measures are compatible with general
principles and other provisions of EU law (recital 19). The European Intervention notice can be found on

the following link: http://www.bis.gov.uk/assets/biscore/business-law/docs/b/bskyb-intervention-notice-
nov-2010.pdf :
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2010 on whether the proposed transaction is or may be expected to operate against the
public interest in sufficiency of plurality of persons with control of media
entetprises!®0. ’

306. The Merger Regulation grants the Commission the exclusive competence to scrutinise
mergers of EU dimension on competition grounds. Pursuant to Article 2, paragraph 3,
of the Merger Regulation, the Commission must assess whether the concentration
would significantly impede effective competition, in the common market or a
substantial part of it, in particular as a result of the creation or strengthening of a
dominant position. '

307. The purpose and legal frameworks for competition assessments and media plurality
assessments are very different. The focus in merger control is whether there is a
"significant impediment to effective competition”, including the ability of the merged
entity to profitably increase prices on defined antitrust markets post-merger. By
contrast, a media plurality review reflects the crucial role media plays in a democracy,
and looks at wider concerns about whether the number, range and variety of persons
with control of media enterprises will be sufficient.

308. The media plurality review has also a different scope and focuses on issues going .
‘beyond a competition assessment. The media plurality assessment undertaken with
reference to "broadcasting and cross media public interest considerations” includes!8!:

(a) the need for there to be a sufficient plurality of persons with control of the media
enterprises serving that audience in relation to every different audience in the UK or
a particular area/locality of the UK; '

(b) the need for the availability throughout the UK of a wide range of broadcasting
which (taken as a whole) is both of high quality and calculated to appeal to a wide
variety of tastes and interests; S ‘

(c) the need for persons carrying on media enterprises and for those with control of such
enterprises to have a genuine commitment in relation to broadcasting to the
attainment of the standard objectives set out in Section 319 of the Communications
Act 2003 (for example: due impartiality of news, taste and decency).

309. The present decision is based solely on competition-related grounds under the Merger
Regulation-and is without prejudice to the media plurality review of the relevant UK
authorities. Given that the purpose, legal frameworks, and focus of a competition
review by the Commission on one hand, and a media plurality review by the relevant
UK authorities on the other hand are different, the findings in the present decision are
without prejudice to the UK media plurality review of the proposed transaction.

VI. CONCLUSION

310. For the above reasons, the European Commission has.decided not to oppose the
notified operation and to declare it compatible with the internal market and with the

180 Section 58 of the UK Enterprise Act 2002.

181 Ofcom guidance for the public interest for media mergers, paragraph 17.
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EEA Agreement. This decision is adopted in application of Article 6(1)(b) of the
Merger Regulation. This Decision is without prejudice to the Media Plurality Review -
conducted by the relevant UK Authorities. :

For the Commission, _
(signed by Neelie Kroes, p.p.)
Joaquin ALMUNIA '
Vice-President
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IP/10/1767

Brussels, 21 December 2010

00S

Mergers: Commission. clears News Corp's proposed -

acquisition of BSkyB under EU merger rules

The European Commission has approved under the EU Merger Regulation
the proposed acquisition of British and Irish pay TV operator BSkyB. by News
- Corporation, a global media and communications company headquartered in
the US. The Commission concluded that the transaction would not
significantly impede effective competition in the European Economic Area
(EEA) or any substantiai part of it. The Commission’s findings concern solely
the competition aspects of the _proposed transaction. They are without
prejudice to the ongoing investigation by the competent UK authorities of
whether the proposed transaction is compatible with the UK interest in media
plurality, which is different from the Commission's competition assessment.

The UK remains free to decide whether or not to take appropriate measures-

to protect its legitimate interest in media plurality (as permitted under Article
21 of the EU Merger Regulation). :

Commission Vice-President and Commissiorier for Competi‘tion* Joaquin‘Almunia
said: "I am confident that this merger will not weaken competition in the UK. The
effects on media plurality are a matter for the UK authorities.” :

The proposed transaction

- The proposed transaction will bring together BSkyB, the leading pay-TV operator in
the UK and Ireland, with News Corp, one of the six major Hollywood film studios
(20th Century Fox), a TV channel producer (such as Fox, National Geographic), a
leading newspaper publisher in the UK and Ireland (such as The Sun and The
Times) and a leading pay-TV operator in ltaly (Sky ltalia) as well as in Germany and
Austria (Sky Deutschland). News Corp announced on 15 June 2010 its offer to
acquire the remaining 60.9% of the shares in BSkyB which it does not already own.
On 3 November 2010, it notified the proposed transaction to the Commission for
regulatory clearance. ‘

News Corp and BSkyB are mainly active in different markets in the UK and Ireland
and compete with each other only to a limited extent, in the wholesale supply of
basic pay-TV channels and in the supply of online and TV advertising space. The
Commission found that the proposed transaction would only lead to a. small
increment on BSkyB's existing share of the market for the supply of basic pay-TV
channels in the UK and lreland. The parties also have a small combined market
share in the market for online and TV advertising. Therefore, the transaction does
not give rise to horizontal competition concerns. :

Given that the merging companies are mainly active at different levels of the market,
the Commission's assessment focused on whether the proposed transaction could
lead to possible anticompetitive effects arising from vertically linked or neighbouring
activities in the audiovisual sector, in newspaper publishing, or in advertising.

wwh—-—w,. o - und
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Audiovisual sector

The Commission investigated whether, as a resuit of the proposed transaction, News
Corp would be able to prevent or significantly limit access by BSkyB's competitors to
premium movie content. The Commission found that News Corp lacks sufficient
market power in the market for the licensing of broadcasting rights for premium
" movies and that BSkyB's competitors would retain several alternative suppliers with
equally attractive content. While the market investigation revealed strong concerns
over BSkyB's exclusive deals for premium movies with all six Hollywood majors for -
_ the first pay-TV window, the transaction will do little to worsen-this market situation
. that exists.already today — and is.currently under investigation by the-UK Competition

Commission following a recént decision by UK regulator OFCOM."

The Commission also investigated whether the proposed transaction would lead'to a
“risk of exclusion from BSkyB's pay-TV offering of competitors, of News Corp in the
licensing of premium film content and TV programmes and in the wholesale supply
of basic pay-TV channels. The Commission found that News Corp's premium movie
contentand TV programmes and basic pay-TV chanriels constitute a minimal part of
Sky's bouquet and that BSkyB would continue to have the incentive to acquire
content from News Corp's competitors to have the most attractive retail packages. -

As the proposed transaction brings BSkyB into the same group as Sky ltalia and Sky '
Deutschland, the Commission investigated if the new company would enjoy
increased bargaining power vis-a-vis rights holders by purchasing premium content
jointly for several territories, to the detriment of its pay-TV competitors. The
Commission found that it was unlikely that the merged company would be able to
impose upon content rights holders a change from current licensing practices (alohg
national territories or language areas) towards simultaneous negotiations across
several countries such as Germany, Austria, ltaly, UK and Ireland.

Newspaper publishing sector

The Commission investigated whether the merged company would be able to
foreclose competing newspaper publishers by offering mixed bundles of
subscriptions to Sky and News Corp's print, online or tablet-based newspapers. With
respect to bundling with print subscriptions, the market investigation revealed that
price is only one, and not the main factor determining readers' choice of and loyalty
to a newspaper. Furthermore, no such bundling has been attempted before. Finally,
tabloid papers such as The Sun do not offer any subscriptions to its print editions
and a low subscription rate to newspapers of 6% of overall UK circulation and of 25-
33% for quality titles indicates that the subscription model currently does not appeal
to a majority of readers. With respect to bundling with online news, the vast majority
of newspapers' online editions — apart from most News Corp titles — as well as other
news sources are currently free of charge and there is no evidence that this will
dramatically change in the foreseeable future. For these reasons, the Commission
excluded that competition concerns in the newspaper publishing sector would arise
from the transaction. : '

' OFCOM - Premium pay TV movies. Market investigation reference to the Competition
Commission, decision of 4 August 2010.
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. Advertising sector

The Commission investigated concerns that the merged entity could either refuse
advertising by BSkyB's competitors in News Corp's newspaper titles or charge a
. competitive premium, thereby impeding their ability to attract subscribers or viewers.

The Commission’s  investigation revealed: that there are sufficient alternative
_ opportunities to advertise with other print media, It also found that, in any event,
“News Corp's refusal would not have a significant impact on-subscription rates in the
pay-TV market. - : - o : S

The Commission also found that the merged entity was unlikely to be able to tie the .
: purchase of advertisements in News Corp's pririt newspapers to the purchase of .
advertisements on BSkyB's TV channels given that News Corp or BSkyB lack the
required market power to engage in-such tying. ‘

, UK media plurality review and Article 21 of the EU Merger Regulation

- The Commission has exclusive jurisdiction to assess the impact of the proposed
“transaction on competition in the various markets. However, Article 21 of the EU
Merger Regulation recognises that Member States may take appropriate measures,
including prohibiting proposed transactions, to protect legitimate interests, such as .
the plurality of the media.

The purpose and legal frameworks for competition assessments and media plurality
assessments are very different. The competition rules focus broadly on whether
consumers would be faced with higher prices or reduced innovation as a result of a
transaction. A media plurality assessment reflects the crucial role media plays in a
democracy, and looks at wider concemns about whether the number, range and
variety of persons with control of media enterprises will be sufficient. '

The UK Secretary of State for Business innovation and Skills issued a European
_intervention notice on 4 November 20102 This notice requires the relevant UK
authorities to investigate and report by 31 December 2010 on whether the proposed
transaction is or may be expected to operate against the public interest in sufficiency
of plurality of persons with control of media enterprises.®

The Commission's findings concern solely the competition aspects of the proposed
transaction. Today's clearance decision is therefore without prejudice to the UK's
ongoing media plurality review of the proposed transaction.

More information on the case is available at:

htto://ec.europa.eu/competition/elojade/isef/case d’etails.cfm?nroc code=2 M 5932

2 See .

htto://www.bis.qov'.uk/assets/biscore/business—law/docs/b/bskvb-intervention—notice—nov—,20‘1 O.pdf .
Section 58 of the UK Enterprise Act 2002.
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Frqm: _
Sent: 22 December 2010 17:44
To: .ZEFF JON; KILGARRIFF PATRICK; SMITH, Adam; BEEBY, Sue;

cc \ | ‘
Subject: Meeting with BIS on NewsCorp/BSkyB Merger

Dear all

BIS officials came in to brief the SoS this mortiing on his role in the
propOSed NewsCorp/BSkyB merger.. Ed Vaizey, Jonathan Stephéns, Jon Zeff, Patrick Kigarriff and Adam Smlth were
also present. Here are the key points/actions from the meeting: -

*  BIS officials outlined the SoS’s role in the process and the various legal éor‘isiderations.

In regard to the timelirie, the SoS said that he needed an adequate timeframe to make a considered decision,
‘but did not warit to deviate too far from BIS’s initial timeline. His preferred sequence was as follows: (1) Share
{ Hacted version of Ofcom’s report with NewsCorp and have meeting with them; {2) have one meeting with

parties concerned about the merger; and (3} publish Ofcom’s report at the same time as announcing his

decision. He would also meet with Counsel. In addition, the SoS would inform the PM of his decision shortly

before the public announcement

e _ The So0$ said that he would be grateful if BIS officials could look into the following matters:
© " Are we permitted to share the Ofcom report with NewsCorp, but not with other interested parties?
o Is ‘bundling’ a competition fssue and something that we need to think about? [ACTION: please
could you feed back to us on these issues in w/c 3 Jan?] : ‘

* The SoS said that he would be grateful for some reading material that he could peruse over the Xmas break —we
should keep this concise. He would particularly like to see a summary of the repfesentations that were made
prior to Vince Cable’s intervention naotice to Ofcom {e.g. Enders Analysis), as well as the ECReport[ |you
" have afready provided and | have passed to thie SoS - many thanks You also exptamed that the EC report is
not in the public domam] : _

™" -g<e shout if t have missed or misconstrued any points.

Mariy thanks,

ture, Media ard Spart
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TR

" CabinetOffice

Sir Gus O’'Donnell KCB 70 Whitehal Telephone é:
London : -

Secretary of the Cablnetand
SWIA ZAS

Hosd of the Home Ol Service

Rt Hon Jahn Denham MP
The Labour Party ‘
39 Victoria Street

WE1H OHA

22 December 2010

_, f(m&r John,

Thank you for your letter received earlier today regarding yesterday’s transfer of certain
palicy responsibilities from the Department for Business, innovation and Skills (BIS) to the,
Depattment for Cufture, Media and Sport (DCMS). ' ‘ ‘ .

As you know, following the remarks made by the Business Secretary the Prime Minisier
took immediate action and transferred responsibility for competition and policy issues
relating to media, broadcasting, digitat and telecoms sectors from BIS to DCMS. This was
precisely to ensure there was no conflict of interest. |

| turn to your question about the fitnegs of the Secretary of State for Culture, Media and
Sport to carty out the quasi-judicial role associated with the current competition case on
British tefevision owneérship. ' a -
taking the decision to move ministerial responsibility yesterday, the Prime
asked me whsther there was any | roving it to Mr
ot ths 6

-+ advance of

winister s

Gus O’Donnell
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ALLEN & OVERY
oo ¥

: Allen & Overy LLP

STRICTLY CONFIDENTIAL London EA 6AD Urited Kingdom.

Rt Hon Jeremy Hunt MP - ol 42050880000
Secretary of State for Culture, Olympics, Media and Sport . Fax - . |

Department for Culture Media and Sport : .
2-4 Cockspur Street ' |
- London SWL1Y 5DH

Ouwrref | ' |

23 Deceniber 2010
( i

Dear Mr Hunt,
News Corporation - British Sky Broadcasting Group Plc

1 write o behalf of News Corporation (News) in connection with its proposed acquisition. of the remdining -
shares fn British Sky Broadcasting Group Plo (Sky) that News does not alrsady own (the Transaction). Ac
News has made clear in its public statements, it has been shocked and dismayed by the views of the Secretary of
State for Business, Innovation and Skills, Dr Vince Cable MP which came to light during the course of Tuesday
21 Deceriber. "

While the removal of fhe Secretary of State for Business, Innovation and Sidlls and his department from
decision makivg role in relation to the Transaction was olearly required, News still finds Iiself i the ehtice
unsafisfactory position that the original decision to issue an Intervention Notice under section 67
Enternrise Act 2002 was taken by & Secretary of State who was cledrly biased against the business inferests o
- Nesws and viewed himself g having "declared war" on Rupert Murdoch. News Is particularly concertied by the
bottowing commments which were made by the Seorctary of State for Business, Innovation and Sidlls and which
( 1ggest that Dr Cable's thinking and intentions may have been tnown to others, possibly including complainants

waging a camnpaign aga izist News:

5 “I have declared war on Mr Murdach and I think we are going to win”

f have blocked it using e powers that I have got and they are legal powers that I have got. I can'
politicise it but from the people that know what is happening this is a big big thing."

Efis whole empire is now under attack... So there are things like that we do in government, that we can't
do... éll we can do in opposition is protest.”

At & Oy P i a it bty partnership registered i Engand and Wales with registoed nurdoés GOR0GIES. s fogufets: ™ the Solleors Regufaton Autharly of S1giead
Vialss. The term padner fs used' o refer to-a member of Aflen & Qvery LLP or g empioyee aF constitari with squivalent staaiding and quafications, A st of the fhgtubees. of Aen &
e ot onmambars o aredesignaled o paraars s apen 1 nspestn a 6 fegiserad ffis, One Hishops Square, London E1 6AD.
T e : s ' antikok, Befing, Bratislava, Brussels; Bucharast {associated offica), Budapest,
slon & Oy LLP-or a0 e unidataking hss 4 office i sdoh of; A Bhat, Arstgedam, Antwerp, Banghok, Feilig: Bratielvm, sy, e e e o
e Seedot, Fandur, Hantbry, Hag Korg, Ladan, Luxambioury, Maddd, Mot Wik, boscors, fhurch: Nesw Yok, Pari, Praqus, Riyadh (assaciated offce). Rome.
50 Pailo, Shanghel, SFgabere, TRy and Warsav. ' '
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The initial decision to intervene was taken contrary to published DT1 Guidance on Media Mergers and W;thaut a
staéement being made to Parhament providing any indication of the reasons for intervention departing from

26, 15 submissions made to the Depattment for Business, Innovation and
il be piade to the appropriate officials in your department. The ¢ alse
ﬁre& _ezxt of the fecent acquxsxtwn ef Channel 5 by them & Sh

.ng ﬁzte review proges:
y rocal and powerﬁﬂ meé:a m:g tsaﬁons But these c:cmpiamts are clearl.

satticular political and business agenda: flity against ;
argy ,',ents should pley mo patt in decision makmg as to the suﬁmeﬁcy of phxrahty in the UK

s i‘%W‘S Wfshes to teserve its rights and so would request that the Seeretary of State for Culture, 01ymp1c:s, Media
aid Sport informs News on ot before the 31 December 2010 how be fntends to proceed.

News will, tn parallel, be writing to Ofeom and issuing Freedam of Information Act requests aimed at

shmg Wh lier o herw, and zf $0 m What terms, the Ezaseé approach of the Secretary of State for B‘E HIESS,
' $3183is Ot m relation to its review or whether an}r of the

‘e

00210000067 CO 1902664 2
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From: , ‘ ‘
Sent: , - 23 December 2010 15:02.
To:
Cc:
ZEFE JON; | |
KILGARRIFF PATRICK;! |

Subject: RE: News Corporation/ Sky: Ofcom

As | believe you are aware, Jon Zeff is fhe lead policy official in DCMS dealing with this matter. | have spoken to him
about your letter, and he has agreed the reply belaw. ”

Thank you for the letter from‘ bated foday to ﬂ at BIS. As you know,
F "MS is now leading on News Cerporatton S proposed acquisition of the remaining British Sky
( “deasting Group plc shares.

[ confirm that Ofcom will prepare a redacted copy of the report which can be shared o
with NewsCorps, which they are planning to send fo DCMS shorty after the unredacted versionis
dehvered .

| can also conf!rm that the mtentzon is for NewsGorp o be given reasonable opportunity to make
written and oral representations. before the Secretary of State takes his decision. You will be
aware that there is an administrative target for thie Secretary of State to take his decrscon within 10
werkmg days from receipt of Ofcom’s reporﬁ ' : :

Regards

. Alan

H —
{ jic Setvice Broadcasting & Competition
Media Dlrectorate
 Dept for Culture, Media & Sport
24 Cockspur Street
Londof SW1Y 5DH
| | |

From:
Sent: 23 December ZUIU 13743

|
T weoN[
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Many thanks for your reply.
We wiil relay this information to News.

Regférds

2010 1341 -

JZEFF JON; '

cess, DCMS efﬁcla¥s will now be
ird Pafrick

f letter te them and they will repl y shortly. In the meantime | ¢an _

S T' ' nk y@u On yeur quest’xon about future pre
: nd t

E: News Carporation/ Sky: Ofeor

Plgase final attached a letter for your attention.
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Frdm:‘ ] : \ | | | O 'D

Sent: 26 December 2010 11:54

To: | I .
Subject: Media alliance submission to Ofcom
Attachments: OFCOM_SUB.PDF

Dear| |

Hope you are having va godd break. Please find attached our submission to Ofcom for your information. Please feel
free to share this interrially where it is appropriate but please do not distribute externally.

Best wishes

'RP UK Limited | Registered office: Ground F§oor, 84 Eccleston Square, London SW1V 1PX, England | Registered numper:’ 2442501

1o “gsage contains information which may be confidential and privileged. Unless you are the intended recipient {o¥ a_uf_hc)rizégi o rec;i.ve "
this\. .sage for the intended recipient), you may not use, copy, disseminate or disclose to anyone e message or any information centaine
Inthe message. ff you have received the message in error, piease advise the sender by reply e-mail, and deleté ihe message.

Thank you very mich. - )
This email was received from the INTERNET and scanned by the Govel;nmem See‘ure Intranet a_nfc"i-virﬂs
service supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate

Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk. -
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes. |
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1.1

1.2

2.1

2.2

23

News Corporation / British Sky Broadcasting: ‘
European Intervention Notice Pursuant to Enterprise Act 2002

introduction
This paper contains submissions to ©OFCOM on behalf of BT, Guardian Medi‘a' Group,
Associated Newspapers Limited, Trinity Mirror Plc, Northeliffie Media and Telegraph

- Media Group in respect of News Corporation’s proposed acquisition of British Sky

Broadcasting (‘BSkyB”) (the “Takeover”).

in particular, the paper outlines the clear case for OFCOM recammending to the
Secretary of State that the Takeover may be expected 1o opelfate against the public
interest and therefore requires full assessment by the Competition Commission (the
“GCH):‘ :

European Intervention Notice — Relevant Law
Public Interest Considetation
The public interest consideration in respect of which the Sectetary of State issued a

European Intervention Notice on 4 November 2010 is set oui at Section 58(2C)
Entterprise Act 2002: -

“the need, in relation to every audience i the United Kingdom or in a particular area or

 locality within the United Kingdom, for there to be a sufficient pluralfty of persons with

coriirol of the media enterprises setvirg that atidience’.

Govémment guidance on Pubﬁc interest ntervention in Media Mergers! (the

“Guidance”) explains that this cross-media plurality is concerned with “ensuring that

| of mediz éntérprises is not overly cor in-th
; & i O to cofitro

and control thié agendd’® -

OFCOM’s Role

OFCOW’s primary role in respect of the European Intervention Ngtice is to g)tevide th_é.
Sectetary of State with “advice and recommendations on any media public interest

»:

consideration mentioned in the European intervention notice coneerned and which is or

1 May 2004 DT! Guidance.

2 paragraph 7.7.
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2.7

2.8

For Distribution to CPs

may be refevant to the Secretary of Stazfe—’é decision as to whether fo make a reference
fto the CCJ.™ '

Accordingly, i OFCOM considers that media plurafity may be refevant to the Takeover, it
myst provide advice and recommendations on whether to refer the fransaction fo the
cc (the’ “Referral Dec:snon )

- 'thus the test whrch @FCOM :s reqmred to aei‘_ S&° upon) Fs whe

State:
“[]efii”e'ves it is or may be the case fha:t. - _;
(a} arrangements are in pragress or in contemplation whlch if catried rnto effect, W:Ii

result in the creation of a European relevant merger situation [The Secretary of State
will receive advice on this pomt from the OFT]

(b} ohe or more than one public interest consideration mentioned in the European

intervention notice is refevant to a censideration of thHe Européan relevant merger
s:tuatron concemed and

(c) taking account only of the relevant public interest ednsideration or considerations
concemed, the creation of that sifuation operates or may be expected to operate
agaiﬁsi‘ the pUbﬁc interest,™ QEmphasies added). :

A referral is
may bé expected

lt is fmp@rtant o no’ce that tfiis test se“' & low i
approprtate i it “is ormay be e case” th L the Takeover

3 Article 4A(3) The Enferpnse Act 2602 {Protection of Legtt' ate trteregts) Eireier 2063, OFCOM i§ aldo requnred to
provide the Secretary of State with a surnrmary of represent iong it receives.

4 Acticte 5(3) The Entefprise Act 2002 {Protéction of Legrhmaie interests) Order 2003,

5 Acquisitior by BSky8 of 17.9% of the shares in [TV (December 2007). In that case, OFCGMFa?vaSed iat thete may

be insufficient plurality following the merger and, in light of that advice, recd

tded that a fuller CG mvestngatmn

was warranted ~ see paragraphs 5.1 and 5.2 OFGOM report into BSkyB/lTVéZQB?)
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3. Content Types ‘ | .

3.1 The Takeover will result in reduced plurality across a range of content types inc,luding“
news, current affairs and sports coverage. However, this submission focuses on news.
plurality® since: '

« The merging parties are particutarly important news providers (see further below);
and , :

+  News plura(:ity is especially important to the demacratic process.
3.2 ’The importénce of news plurality to the de_ﬁxocratic process is well-established.

3.3  During the consultation prior to the enactment of the current media ownership rules, the

' Government cited news plurality as one of the three central reasons for ensuring media

. plurality, identifying the need to secure a plurality of sources of news and opinion, thus
preventing the information agenda being slanted in & particular direction.” - ‘

3.4 That consultation went on to state that the Government wanted “a plurality of‘.vaices,-
giving the citizen access to a variely of views...A healthy -democracy depends on a

culture of dissent and argument, which would inevitably be diminished if there were only
a limited number of providers of news.”® S

3:5 The CC has previously stated that "Gonsidering all -content genres, including current
affairs, documentaries and safite, viewers rank news ‘first in terms of ‘societal
importance’, with a majority of the public saying that news helps them feel part of the
derocratic process" 2 S ‘

3.6 The importarice of media coverage of news in iﬁnﬂuenging citizens” political knowledge
and preferences is the subject of respected acadertic regearch.'® ‘

37  The key social rofe of riews has important implications for the F%?feffa* Dec sion and
OECOM's advice fo the Seeretary of State. I particular, given the key s ed by
news plurdlity in ensuring the effective furictioning of the democratic system, any-

& “News plurality” is used as short-hand for the plurality of persons with cantrol of the media enterprises supplying news
garitent to a relevant audience. : ‘ '

7 pepartmertt for Culturé Media & Sport Consufiation on ’Med'i»a Omérsﬁip F{‘uleé {2601).
8 pepartment for Cufture Media & Sport Cansultation on Media Owniership Rules (20()1‘ 3
9 paragraph 5.32 CC Report on BSkyBATV (2007).
| 10 See for example, “The Impact of Pofitical Advertising in the 2001 UK General Election” by Pippa Noris (VMeGire

Lecturer in Comparative Politics at the John F. Kennedy School of Govemment, Harvard University) Political
Research Quarterly, 58(4): 525-536. '
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transaction that may result in insufficient news pluraﬁty may be expected to operate
against the public interest within the meaning of Article 5(3) (c) (quoted above).
4. Audiences .

4.1 This submission focuses primarily on the UK cross-media news audience, i.e. those
who consurrie UK news (in whatever media). !t :

4.2 The Enterprise Act 200212 and the Comhunications Act 2003 make clear that plurality

can be assessed on a cross-media basis and that cross-tedia frigrgers can gwe rise to
pluralrty concems. . . .

4.3

Thxs 3. reﬂected m the Gu&dance wh;ch sfates that * “plurality can be cens:dered across a

the purpose of makmg the assessment af su H
44  The rationale for a’ss‘essing news plurality on a cres‘:s-media basis is that:
o Most peaple (directly™ or indirectly™®) corisume new” {iomi riore than one medium.

Therefore, a cross-media mierger is at least 48 Hkely to rediice the chaice of news
sources avar!abie to the audience as a merger within d singfe mediurm; and

"~ Each medium i %nﬂ‘ueneed- by ihé ﬁ‘e;wS a:gjenda o

4.5

¥ The Takeover miay welf raise concerns in respect of other audiences.
2 Eor exampile, Section 58AE) Enterprise Act 2002, - ~
8 Eor examiple, Schedule 14 Commuritcations Act 2003

14 May 2004 DI Guidance. See paragraph 7.2 .

1S OFCOM has previously found that mote thari half of the pepufatmn dctively uses, diore than arie news siediurm — gee
paragr’aph 11 Agperdix | to GG report irite BSkyB/fTV

16 GEGOM has previously rioted thie irmportdrice of souial interaction betwesn users of différent media: “A peﬁsan who
wéiches news on TV but does ot buy a newspaper wy beriefit from soeidt inferdction with dnother who réads a
newspaper but does not watch TV?” See paragraph 4.25 OFCOM repert into BSkyB/lTV.
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pluralism?). Therefore, a full analysis would also consider, for example, whether there
are substantial gfoups who currently source their news wholly or mainly from News
Corporation and BSkyB, such that the Takeover will result in those groups receiving littte
or no diversity of news. A proper consideration of the key aspects of media plurality
would therefore require a CC referral.'® ~

5. “Med’ifa Platforms

51  The Takeover concems activities in TV, newspapers, radio _and internet and therefore
affects each of the four most important sources of news inthe UK. . o

52  This section outlines the key features of each of these platforms and dis;cusses the
inter-relationship between the platforms.

vV,

5.3 OECOM has recently found.’that TV .is by far the most popular platfarm for news with
: 74% of people using it as their main source of UK news (an increase from 68% in
2007). lts widespread reach means that TV plays a crucial role in the supp;y of news.

5.4 In addi’ticjsh to its audience size, TV is also very important because it sets the news
' agenda in “real time” such that thie output of other media is often influenced by TV.

55 . The real time agenda-setting effect is particularly important as regards ‘rolling” news
channels such as BBC News and Sky News. Rolling news channels have become
i-ncr;ea'sin;gty important and have gained viewsrs at the same time as scheduled news.
bullstins (i.e. news reports at fixed times) have lost viewers. These channels usually
provide the first widespread. coverage of breaking news and the reagtion that the rolling
news channels choose to capture often frames the subsedquerit coverage of any given
story. C : .

5.6 In addition, rolling news swrongly influsrices the agenda for othier news including
scheduled TV ndws, radio news (which alse works on predomiriarity scheduled rews
basis), newspapers and internet. .’ :

Y On “exgosure plutalism™ see. for example, “Decanstructing the Diversity Principle” by Philip M. Napoli Journal of
Commurication (Auturair 1999). ,

18 It is also important that ihe asséssment of this case tikes account of recent European approacties to media plurality.
See, for exémpfe, “tndependent Study on [ndicators for Media. Pluralism in the Member Sf’ga’iés - T@wardé a Risk-
Based Approach” (2009). This report for DG Information Saciety conitains a mufti-faceted apgroach to measuririg
media plurality. ' -

12 Figure 4 OFCOM Media Ownership Rules Consultation (2009).
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57  The agenda-setiing func’uon m" rolling news channels is also reﬂected in the nature of
their audrences. : : 4 ,
58 F’r’rst their audience tends to include many people who are themselves opinion formers
‘ (e.g. it is common for newspaper ngwsrooms to carry a feed from IBC News or, most
commoniy, Sky News). For example, Richard Lambert reported fhat: L )

turried on the wiiol
2470

59

Therefore remng news channels have a larger viewer rmpact than therr vrewmg figitfes
alone suggest,

Newspapers

5.10 Newspapers are the second most popular piatform for news. UK natronal newspapers
have & total combined circulation of around 10. 8m per elay21t and a reade', hip 6f atound
93.8m per day2 »

511 Whilst some way behind TV in terms of direct audierice and unable to offer “real time”
Aews in theie print editiofis, it is widely aec;epted that newspaﬁers pan -?:drstm tive rolé
m setting the rews genda - '

512 - F

2 pamgraph 4.20 OFCOM Metia Ownership Rules Consuttafion (2009}

22 NRS January-June 2010 (Monday-Saturday sales only}.

2 See, for example, paragraph 4.13 OFCOM Media Ownetship Rulés Review (2009} which found that “national |
newspapers play “an impertant role in sétting the neWs agenda” B
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profile when subsequently reported on TV. Arecent example is the MPs expenses affair
(a story which was first reported by a newspaper but which assumed & greater national
profile as a result of the follow-gn coverage on TV and other pta'tf‘orms) .

Radio

515 Radio is only the third most popular platform for news when mieasured on primary -
source of news. However, radio audiences are large, e.g- it the second guarter of 2010
46.8m people listened 0 radio in the UK (representing OvVef 9&}% of the adult
population).*

516 In addition to its broad audience, radio plays an important role as a source of news for
people who tend not fo consume news pro-actively. This is linked to the nature of radio
listening (whereby people tend fo fisten ‘to one channel for 2 sustained period rather
e “channel-hopping’) and the nature of radio news (ofter chort bulletins within other
coriter). As a result, the news agenda of radio s important in setving people who may
not otherwise be engaged in the democratic process.

5.17 In addition, radio has an important role in agenda-setting, with a dsay"s major news
stories often developing from interviews on early mom‘m‘g radio news programmes.

5.18 = As outlined Eetow, virtually alt of the‘UK’s national radio news is supp\l}ed by the BBC
and BSkyB. o o

Internet

519 Internet usage in he UK is growing and people are increasingly sourcing news via the

internet. Internet is now the fourth most popular news platform (with 6% of pegptle using

it as their main source of UK news). In addition, fhe internet has- allowed for a
proliferation of news outlets. : '

500 Howevet, eriline news ouffets do not

aritly to plurality over and above
that provided by the éxisting broadcast df '

-

pin

521  First, the existing broadcast and print organisations provide alt of the mast pop

with indepenéer@ts,taéﬁng to reach latge 2 idisnces. 80% gt ohline T Htic

is accounted for By five estabilished tit s(C, The Daily Mait, The Sun, the Guardian
and The Telegraph}.® '

592 - Secondly, evento the : At W st gt
very few are able to offer fhiat dudierice origirid news conterit, giver e hig /
associated with gerierating that content. Few (if any) dependent UK riews websites

24 RAJAR. During the period, 34.6m people listened to BBC radio and 32.9m listened t0 comriercial radio.

25 |JKOM (September 2010) — based on page impressiors.
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have a significant editorial staff. They instead rély on news agency feeds for their news
supply As a result, thenr content doés not con’mbute additional pEurahty to the news
agenda.

5.23  Thus the House of Lords Select Committee on Communications has found that:

“Afthough there are many news sites, there aré very few news organisations that iavest
in journalism arid néws cortent production. Webgites that prcwde news onirne are
usually provided eittier by existing broadcasters and néwspaper compa) i
agencies; news aggregator sites that link to the coritent of two previous: ca
blogs which comment an the news but rarely engage in mvestzgaffve [oumalz 31 OF news
gathemg 26 .« . '

524

sources z

. Crogs-Platform Dynarics
525 The most important cross-media relationship is that beix;’;/e‘e‘n‘ the two _méirfﬁ source$ of
news: TV and newspapers. :
5.26 ‘ As ciuﬁin'ed above, th‘efe is a two-way relatio ns-.ﬁip with:
e TV news (especially rolling news) influencing the stories c#‘overe'd by newspatpérs; '
and : ~ S ' '

¢ Newspagref original coritent being moré widely

5.27 Thts process resu[ts ira cross—fertmsat;en of» news gnd de

. 6.1

26 Parégraph 104 House of Lords Select Committee on Communications “The Cwnérship 6f the News” (2008).

27 paragraph 4.22 OFCOM Media Ownership Rules Consultation (2009}
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Supply of News is Already Highly Concentrated

62  The supply of news is already highly concentrated, such that any significant further
 teduction in plurality would clearly give rise to concerns.. A recurring feature is that,
wh%fle the number of news outlets may be increasing, there are only a small pumber of

news suppliers, such that a small riumber of organisations set the news agenda for all

other outlets.
TV News

63  There are only three significant suppliers of TV news: the BBC, ITN (supplying ITV arid '
Channel 4) and BSkyB (supplying Sky News and Five). These three¢ providers supply’
virtually alt TV news in the UK. For example, in 2008, content supplied by BBG, ITN
and BSkyB decounted for 99% of total hours-of news viewed.2® -

6.4 BSkyé is an importan’é suppfier of TV news: .

« It is one of only two commercial TV news suppliers in the UK. Given the BBC’s

reliance on the state for funding, the role of the private sector news suppliers,

BSkyB and ITN, is especially important in ensuring a diverse and independent
range of views is presented by the news media. :

e ltis the second biggest TV news supplier in the UK by hours brc:)adcast and the third
biggest by total hours viewed.?® : :

+ It operates one of only two mass market roling news channels (Sky News and BBC
- News)¥ and accounts for over orig-third of the rofling news howrs Viewed. As
outlined above, rolliig TV news plays a key role i setting the agenda for gther TV

news and other media. -

of oulput remains with thé news grovider.®! Eurthisimore, ’ 16 & _
policy of Five News, it is refiant upott the news-gathering infrastructure of BSkyB
and the stories it produces.) '

28 GARB cited at Figure 26 OFCOM Vedia. Ownership Fiulés Consultation (2009)

%8 OFCOM Media Owriership Rules Review (2009).

30 geyond the BBC News Channet and Sky News, the only other source of 54 hour riews fo have v‘igwing figuves
stafistically sigrifficant enough to be recorded by BARB is EuroNews + Fox News (wtiich has only a 0.01% share of
total TV viewing in thie year 2010 to date). =

31 Paragraph 5.55 CC report info BSkyB/TV.
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Newspapers

8.5 The UK newspaper sector exhibits a higher degree of plutality than TV, w&th eighd

oups acgouriting for 100% of natiorial newspape frcufation. However, thé top three
sws Corporation, Daily Mail & Gene‘ il Trust and Trmsty Mirror) atcount for
75% of circulation.32 ‘ A

6.6 - News Corporaﬂon is by far the largest UK newspaper supplier, with a cxreutatton of
dimost 8 mtlhon % amounting t0 37% of total circulatioh. 34 e :

6.7

’Ehat News Cerporatron is the only graug With 4 il ore thart 167 rage
i each socio- economic group 35 As a result N Corperatten is umque!y We&l placed

68  There are anly two sigriificant suppliers of | being the
only private sector supplier.38 Taken t@get- S5e two supply 97.7% 6t all national
. radio news 3. ' ’ o

-~

6.9 As outimed abeve the total commercrat radre audxence is areu*nd 3 :'gm OFCOM

6.10

2 456,

© FEnders Arialysis. Ses 8166 paragraph 548 CC report ito B¢

38 papagraph 3.3.1 OFCOM Comifunications Market Report (2016).
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Online

611 As outlined above, five titles account for at least 80% of all online news site traffic in the
UK. No company other than the existing broadcasters and newspaper publishers has a
significant portion of the online news audience.

 Effect of the Takeover

Takeover will combine two of the largest. strongest contributors to news plurality

6.12 The mérgirrg;/parties are Key contributors to news plurality both in terms of audience
reach and n-ewys)r‘esources. '

Audience Reach

6.13  ltis clear from the above description that News Corporation and BSkyB are two of the
most important voices in UK news. Between them they account for:

e 1of ohiy 2 significant TV roﬂiﬁg news channels and 1 of only 2 commercial TV news
suppliers;

e 37% of national newspaper circufation; and
e Almost all commercial radio news (representing an audience of up to 32.9m}.

6.14 The Takeover will c’ombi.ne'these two voices into one, resulting in @ major reduction in
plurality. ‘ '

6.15 The scale of the merged entity (and s corresponding ability to influerice the national
agenda) is demonstrated by its audience feach. Appt:ying a §tandard aGVeﬁi-sing
measurement of reach (and even ignoring most of BSkyB's reach through commercial
radio), the news outlets supplied by the merged entity would reach at least 52% of the
adult poputation. 3% |n contrast, only one other newspaper group has a fitle that reaches
more than 10% of the population.®

News resourcés
6.16 In addition to the scale of their coverage, News Corpotration and BSkyB are particularly

‘importarit because they have the greatest cormiercial resources for gathering and
producing news content. ' B

39 Arena BLM TOUChpoihts Analysis. Based on News Corporation newspapers, BSkyB TV news channels, Five News,
News Corporation and BSkyB websites and TalkSport (orie of the rain radio stations supplied by Sky News). As
outlined, it has not been pessible to include the reach BSkyB achieves through the supply ef news to all commerciat
radio. Ineluding such outlets would naturally increase this figure further.

40 ARG, The Mail on Sunday reaches 10.4% of the population.

1
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6.17  This is particularly important given current concerns about the effect that financial
constraints are having on the news-gathering infrastructure of news providers. In
particular, there is concern that cufs to editorial budgets are leading to an in'creaé’mg
reliance on riews agency feed and PR material, with the result that there is less diversity
of néws content than is suggested by the number of outlets. This concern has been
identified by the House of Lords Select Committee on Communications:

“While there has been a proliferation of ways to access the news, there fas not been a
Corresporiding expansion in professional journalism. The market pressures faced: by
riews ar'ganisation’s' have led many fo scale back on investment ln Journalism and rews
gathering. Much of the hews available on the intefriet, on the néw television channels
and elsewhere is repackaged from other sources. The number of specialist »
correspondents seems to be shrinkirig rather than growing to kegp pacé with new
trends in news provision. Foreign correspondents have been ecut back by most news
organlsatrons e , :

6.18 News Corpo'raﬁon and BSkyB had revenues of over US$30bn and £5.9bn respectively
in their most recent financial years. In conirast, only ene other commercial UK news
organisation has revenues exceeding £1bn-(Daily Mail & General Trust has revenues of
around £2bn). As a result, News Corporation and BSkyB are uniquely well-placed in the
commertial sector to invest in news-gathering. Each orgarisation employs hundreds of
reporters and ediforial staff in the UK. It is estimated that between them News
Corporation and BSkyB have an editorial staff of over 2,100 — which is almost as many
as all the other national newspapers contbined (estimated at around 2,650).42 This
lustrates the unrivalled ability of the merged entity to generate news content and
thetefore set the agenda.

6.19  Asa result, each organisation is able to play a key role in offeting an alternative view of-
events which oither ofganisations may lack the résourceés to eover independently. For
example, News Corperation and BSKyB are especidlly “well-placed to invest in
invéstigative journalism, whick is resource-intensive ard High-risk’ (because it may or
may not [éad 6 a story]. This is particularly important sirice nvestigative journalism

{especially decisions on whofwhat to mves’siga’fe} cart have a major influénce on the
news agenda. '

620 Therefors, the merging parties are able to contribute to news plurdlity not just because
of their audience size but also by virtue of thetr unirivalled ability to invest in generating '
€ e ent, As & result, the Tak&over Would have the damaging
éffect of cembmmg the two commniercial grgamsatxons with tfie greatest abllity to invest

in news-gatherirg.

41 5ee paragraphs 3 House of Lords Select Commsﬁee on Commumca’uons “The Owriership of the News” (2008). See
also paragraphs 54 to 57. ‘

%2 1t is thought that ITN employs only around 110 journalists.
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The Takeover will distorf cross-platform dynamics

621 Section 5 above outlines the importance of cross-platform dynamics in ensuring news
plurality. As noted above, these dynamics depend upon gach platform impartially
reporting on the output of the othet. The threat posed to these dynamics by a large
cross-media news provider means the Takeover will- have far-reaching consequences
for plurality, beyond the efiect of merging the News Corporation and BSkyB voices.

6.22  Following the Takegver, the merged entity will have the ability to distort the eéxchange of
news bétween platiorms and. in the process rest’_ric"a the ability of third party media
organisations to conitribute to news plurality. For example, Sky News could ehoose to
give disproportioniate coverage to stories featured in News Corporation newspapers,
with the immediate result that important stories in ofher newspapers are less fikely to be
reported to Sky News’ large TV and radio audiences. '

, 6.93 The importance of BSkyB’s roling TV news i agenda-setting also means that the
U stofies thus excluded from Sky News would alsg be less likely o be covered by other.
‘ ' news-outlets. * ' : .

6.24 Evidence from other jurisdictions suggests that the incentives created by cross-
ownership ean undermine the practice of objective reporting- A US study found that
media oltlets tend fo give disproportionate coverage to the activities of their own
corporate group. For example, the CBS network (then owried by Viacom) was more
than twice as likely to cover stories from other Viacom outlets than NBC and ABC
cormbined.®® ' '

625 As a resul, the Takeover not only combines the News Corpotaﬁcn‘ and BSkyB voices
but ‘unde?rfg'ﬁlné:s the ability of third party news providers to contribute to the broader
news agenda. ‘ . - o

There w.iﬁ_bé insufficient plurality. ost-Takeover
awing the Fakeover there will be two lafge UK news groups (News Corporation and

iver thie BBC’s reliance on state funding, News Corporation will be the only
major private sector news group- - ‘ - :

6.26

6.27 Aside from these two, ITN produces TV news but is a diminishing presence. Audiences
tor the main TN bulletins have been in sharp dediine. Sirice 2002 dudiences for ITN's
News at Ten bulletin have faltlen by around 35% and audiences for its main early
eveninig bulletin have fallen by around 25%. [Tivs finaricial circum S igalr
has an increasingly constrained news-gathering capacity (see furthier Section 8 below}).

43 Study by Project for Exceflence in Journalism (2001) cited at paragraph 104 House of Lards Select Comtittee on
Communications “The Ownership of the News” (2008).
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6.28 Altheugh there will continue to be several newspaper groups, only one of these groups
has a title that achieves coverage of mote than 10% of the population.4¢ Furtherrmore,
: fhe ab[hty of fhese groups fo reach w&der audlences wnﬂ be constramed by Sky News

6.29

7. Contral of Media Enterprises - Iriternal Gontrol
Litiits of Internal Plurality

74

7.2

7.3

it ot feast .

{ g Su fon have also expressed g6iic fo the cempe’etﬁon regufaters overthe merged
atitity's abrhty and iricetttive o bundié Pay TV and news cetifent in a marner which for o5 compeling
newisiapers. I is understood that the OFT has supplied OFCOM with a copy of a paper dated 16 November 2016
frai tie. parties to this subtisgion which outlines some of the campetition ¢oncerhs. :

4 Section S(2C)(4) Eriterprise Act 2602,

# gaction 129 Enterpiise Act 2002.

14
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74

75

76

To proceed contrary-wise would be to treat Section 58 ‘as containing extra words and
asking whether there is 2 sufficient plurality of persons with control of the editorial polic
of media enterprises. B :

Importantly, the approach is gntirely consistent with the Court of Appeal’s judgement in
BSkyB/ITV.*® In that case the Court o,f.Appéat“-" confimned that orié should look at the
actual level of controt over the relovant enterptisé when applying Section 58 and that
moves from & lower to & hig_her fevel of control over the én‘eefpriise are relevant to the
plurality assessment since limited contro! of the enterprise can limit the risk to plurality
(see further below). However, nothing in the case suggested that, where complete
coritrol of the enterprise is established, it is permissible. to consider how that control
might be used. This is apparent from Lioyd LJ's framing of the issue at stake:

“The questior: turns on the correct view of the interaction between section 58(2C) and
section 58A(5) of the Act, and in particular on the meaning of the phrase... sufficient
plurality of persons with coritrol of...media enterprises...”...The Commission held that
what was required was not just an ‘exercise of counting heads, and that it was
necessary and proper to have regard to the aotual degree of control exercised by one
enterprise over another. If the control was less an complete, and it il
not_enable_the_controlling .enterprise 1o doniinate_the policy and the. outp e
controlled enterprise, that was something that should be taker ito account. It referred.
_to this situation as “internal plurality™%® (Emphasis added.) -

This passage mvakes_ clear that the CC was arguing that it was correct {0 take account of

internal plurality only where that plurality flowed from limited cor trol over the enterptise
such that there was limited ability to controk editorial content. ki was not argued (nor

found) it the Court of Appeatl that, int circumstances of full control, de facto editorial

independence was relevant to the statutory test. - Accordingly, there is nothing in the
" Court of Appeal decision to alter the-plain meanfhg of the stdtute. ’

48 (070 EWCAGiv2.

49 paragraphs 53 and 121 BSkyB v Compeition Commission.

50 paragraph 80 BSkyB v Competitiort Commission

15
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Policy

7.7 The above analysis is consistent with the underlying policy considerations: if a merger
gave A 100% control over B in circumstances where merging the editorial confent would
threaten plurality, clearance based on internal plurality congiderations would essentially
delegate to A the task of safeguardmg the publie interest — sinee A would have the ability
to end internal plurality if and when i so chose. Such a vulnerable situation would not
represent mearingfuf plurality, tet alone “sufficient” plurakity of persons for the purposes

of the statutory test., :

7.8 The House of Lords Select Commrt’see on Commumcattens conficluded that mtemal
- plurality was no subs’ﬂtute for piurahty ef persons controlling the nevs medig:

# We to nat belfeve that an mtemal cempany strucfure can be an adequ*ate s

7.9
Corporatron or whether Sky Newe wauld en,}ey edttenal free om following the akeover
News Corporation In*temarf Pia:r,amy
710 ptejudice to e ates that, ¢ "‘en rf lt was

edrtenal freedom )

Existing levels of internal plurality within News Cotporation
711 News Corparatrori has prewously deseribed its influerice over the editorial policy of the-

The Sun and The News of the World News Caf orattcms Chafrman and Chtef

reparts. Mr Mu o'c s} évi’_deﬁe;e i _ _
World he [Mr Murdach] expfatned fhat h. '

A Y

agenda for The Tnmes and The Sunday Tlmes For exampre, Andrew Neri (fermer editor

5% paragraph 220 House of Lords Select Committce on Comriurications “THe Gwhership ot the News” (2008).

52 pgragraph 50 Arinex 4 House of Lords Select Commiittes on Commuriications “The Ownership of the News” (2008).
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of The Sunday Times) has alleged that, on occasion, M Murdoch sought to intervene in
the editorial content of the paper. In particufar, Mr Neil alieges that Mr Murdoch urged
him not to publish a serialisation of a damaging biography on Robert Maxwell and a
stéry alleging corruption in Malaysia. In each case Mr Neil attributed this interference to
conflicts with Mr Murdoch’s other business interests.>

743 Mr Murdoch himself has reported that he regutarly speaks to editors of The Times and
The Sunday Times and requests explanations of their decisions.?* While this is riot
necessarily eb}ecﬁona’bte,, it Mustrates the fundamental d»'xﬁi@lﬂ'ﬁy of Se:ek;'tngf: o rély on
internaf diversity to uphold plurafity. Even where the preprietor scrupulously tries not to
inteffere hefshe is likely to have an influence ot editorial policy; through & process of
self-cérisarship - this i§ bound to be the case unless one assumes that edifors will .

" entirely disregard the preferences of their ultimate boss.

7.14  Aside from The Times and The Sunday Times specifically, there is more general ‘
evidence of a degree of consensus across News Corporation titlés on some fews
issues, for example on the decision fo go to war in rag. Indeed, it has been reported
that the edifors of all 175 significant News Corporation titles were supportive of the
decision to go to war, a degree of consistency which shows not just the dominant
farce of the proprietor but the limits on internal plurality. ‘

7.15 News Corporation appears to have influenced the agenda of The Times titles
notwithstanding the conditions set out in the DTPs consent to News Corporation’s
original acquisition of those tiﬂe‘é, The consént provided for “independent national
directors” (“iNDs”) whose majority support would be fequired to:

~ » Dispose of a newspaper;
"s  Appoint or dismiss.the Editor-in-Chief and Editor of The Times and the Editor of The
‘Sunday Times: or ‘ ' ‘

¢ Resolve disputes between the Editors and the company.

7.16  The parties to this submission are not aware of an instanice where the INDs have
exercised the right of veto and at least two former editors have expr‘essed doubts over
the effectiveness of the INDs system. Former editor of The Times, Harold Evans, wrote
that the commitments “are not worth tfie pape'rj’ they are writien on — unless the owner
shares the spitit of them...Interal freedem cannot be guaranteed by external rules”.St

53 pages 167 and 437 Andrew Neil “Full Disclosure” (1996).

54 paragraph 49 Annex 4 House of Lords Select Committee on Communications “The OWn‘e_rship of ihe News” (2008).
55 http://www;QUardiArLco.uMmeéia/ZOOB/feb/1 Zfmondaymediasection.irag

56 pgragraph 216 House of Lords Select Committ"eéon Commuriications “The Ownership of the News® (2008).

57 Harold Evans “Good Times, Bad Times” (1983).
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Andrew Neil stated that the commitments were “a congéit invented to allow Mr Murdoch
to take over these papers in the fiest place... It was not really put i place to pratect the
independence of the editors.” :

717 A biography of Hugh Trevor-'F{op

et (one of the orlgmal les) descnbes some of his

expeﬂences in the foﬂewmg e ms/

7.18.

Relevance to the Takeover
- 7.19  The track reécord of News Corporation is sigr ficant s ce it derhionstrdtes that, even if
interaal plurality was rélevant to thé assessnignt in this cage:

s ltis appropriate to treat the various News Corporation tilles as orie vmceior plurality
purposes; and : ;

58 paragraph 217 House of Lerds Seléct Corimitice orf Camtiiuriicatians “The Ownership of the News” (2008).
© 59 page 468 Adarn Sisman "Hugh Trever-Roper: The Biograghy” (2610

80 page 516 Ad:a'r'nSisz‘ﬁan. “Hugh Trevor-Roper: e Biography” (010}
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720 On the latter point, it is worth noting that this issue is not addressed by the “due
impartiality” requiremerits on broadcasters like BSkyB. The CC has previously noted
that the due impartiaity requirements provide' that any story which a broadeaster
chooses o cover must be handled in an impartial manner but they do not address the
"prior question of what stories are covered of the prominence given to particular
stories.5' The limits of impartiality regulations and the importance of. agenda-setling

have béen noted by the Chairman of BSkyB: S -

“[Tlhe systehﬁ is concerned with imposing what it calls impartia!ity in broadcast news. It
‘should hardly be necessary to point out that mere selection of stories and their p(ace in
the rurining order is itself a process full of unacknowledged partiality™®

7.2t Accordingly, even it it was legally permissible to consider ihtern-al pllu-raﬁty in respect of
News Cofporation and BSkyB, it is clear thaf, as.mafter of fact, there is no sound basis
to expect significant intérnal plurality within the merged entity. '

7.22  The evidence on the offectiveniess of The Times’ IND systems, as well ds the lessons
over the coverage of the fraq war, are also relevant when considering possible remedies
—see further Section 10 below. o

8. Future Developmétits
" Legal Rerevance'of Future Developments

8.1 A thorough consideration of future developments is essential fo the proper application of

‘ the public interest test. For example, when considering whether the level of news

pluality is «syfficient” for the purposes of Section 58, itis egsential to consider future

reductions in plurality that might be expected regardiess ot the r?eteyant merger. 1o be

suffictent, the level of plurality must be sufficient in light of any reductions in plurality that
might be expected to occur in the foressedble future. '

Key Developments

8.2 “r‘wé of thé key tends in the news media sector in recent yedars ﬁzave- léeen;

e Downward pressure on réivénues:; and

«  Ongoing platform convergence i.¢. content that wés previously provided sépadrately

is increasirgly being provided and consumed on a single platform, or in & common
format across different platforms.

61 paragraph 5.54 CC report into BSkyB/TY.

82 James Murdoch — MacTaggert Lecture (2009).
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8.3  These trends are expected to continue for the foreseeable future and are therefore
highly relevant to the assessment of the Takeover Each is examined in more detail

' belew

Declining Revénue

84  The main news media groups have suffered downward pressure on revenues for
‘several years :

8.5

86 Newspaper advertlsmg reverue hias fallen by at feas’t 28% in recent years — from
br 2004 to £4. tbnin ¥08.55  Cover pnce revenues are also thought to have
fallen by at least ’f 0% frofti 2004 to 2009.98

8.7  In contrast, onfine adv’er;ising‘ tevenues are increasing. However, as outlined above,
there has been little corresponding investment in news-gathering. Indeed the nature of
the online exgerience presents a systemic chalrenge to the tradktfonal model for
fmancmg of news-gathering.

88

8.9

68 Endérs Analysis.
64 in.contrast, BSkyB's subscription revenues continue fo increase.

65 Paragraph 4.39 OFcoM Medla Ownershlp Ru(es Constlfation (2009). It has afso been reported thvait there was a
furltier 18% year-on-year fall between 2008 and 2009 — Enders Afiglysis. .

66 Based on a decline in national newspaper circulation aver the period. Paragraph.4.20 OFCOM Media Ownership
Rules Consultatxon {2009).
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8.10  While each of the part’ies‘ to this éubmvis'sionjbelieves that there is a strong future for

entrepreneurial media companies, the financing of news-gathering in paricular is
“coming under significant pressure. ‘

8.11  The threat to plurality imposed by declining revenues, combined with fixed or increasing
costs, are clear. Various observers have predicted that the continuing financial pressure
on fiews companies will result in fewer companies in future, or at teast fewer companies

with the resources to investment heavily in news-gathering. For example, Enders
Analysis reports that: e '

“Given the breadth and intensity of pressures that all newspapers are under, with rising
costs and long-term: downward pressure on key revenue streams, we consider it
inevitable that organisations able to absorb losses will gain market sharé over those that
are forced to make significant cost savings fo sustain margins. I other words, the
strongest Gompanies will becore stronger still.”.

8.2 It has been reported that Rupert Murdoch considers that the UK market can only
support three newspaper itles in the long term 57 ‘ :

8.13 Others have suggested that consolidation wil be necessary for many of the current -
- volees in the media. Far example, Sir Martin Sarrell (Chiet Executive of WPP) has

predicted that “Theére will be massive consolidation in media companies. . Traditional”
media caniriot survive in its current strycture.”® ‘

8.14 Of particilar relevance is the financial health of ITN (BSkyB’s only commercial
competitor for broadcast news)%® [TN's most recent set of accouris were ¥ eavily
bt dus deficit, and it has had fo make substaniial editorial

; rial lity to

sars. bt
The loss of this

8.15 s‘ubsf.anttai public f&md ‘
tee setflernent will resul s haiving fo fund a wider range af operallons |
sarié levet of funding. This fiay adversely aftect its ability to- fund news-gathering at its

cureent levels. , , 2

67 For examiple; The Sunday Telegraph of 5 Septembier 1993 re;iaﬁéqi et Mr Wurdochy had predicted at an industry
corifefence that The Sun, The Times and The Daily Mail wiould be the orily news’gfép’éfg if_? stifvive. ft was also
reported in Ttie Speetdtor of 23 October 1993 that Rupert Murdoch Had totd friends he woulld “put [The Tetegraph out
of business” through a price war with The Times. .

€8 Strearn Conferefice 2009.

89 See also paragraph 6.27.
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Media Convergence

8.16 Media convergence is an ongoing process, with developments in technology and
evolvrng consumer preferences reducmg the dtﬁerences in the output and censumptron

finear broadcas’ -’hanners

. Neszpaﬁe\r‘?s' now offer onfine news that combines video and audio with text news; -

8.17

result, comzergence requires greater irvestment in an it
the same tirme 4s news revenues are coming under pressure.

818 |

8.19

7 http:/lcorporate.sky.camfabout_skyfkey_facts_and figures.titm -
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+  Secondly, the financial strength of the merging parties means ﬂ}at they are two of
the strongest voices currently contributing to news plurafity in the UK. As outlined
above, News Corporation and BSkyB have much greater resources to invest in
news than their commercial competitors. " Accordingly, they are two of the
organisations particularly well-placed to survive the current pressures and make the
investments needed fo thrive in a converged media environment. As a result, the
Takeover will combife two of organ'isationsf that would oth’erwisg be imporiant
contributors to news plurality notwithstanding the current and future financial
pressures. '

e Thirdly, it is necessary to Gonsider the very real possibility that the Takeover would
give the combined entity the ability and incentive to engage in strategic behaviour
" that has the effect of removing or weakerning other news suppliers.

9. Effect of the Takeover on BSkyB

9.1 For the avoidance of any doubt, this section outlines why the Takeover resulis in a

relevant change for plurality purposes notwithstanding News Corporation’s existing 39%
stake in BSkyB."'

The Legisiation Specifically Provides for Intervention in these Circumstances

9.2 The media plurality provisions in the Enterptise Aci™2 specifically provide that where two
media enterprises (here News Corporaﬁdn and BSkyB) serving the same audience
(which, as above, covers the cross-media provision of news)”: are part of a "merger
situation” and thereby "cease to be distinct * (which includes a move from 39% to
100%),7 then: ‘ ’

"the number of such enterptises serving that audience shall be assumed to be more
immediately before they cease to be distinct than it is afterwards”.™®

71 While News Corporation fiolds 39% of the shares in BSkyB, a voting agresmertt limits fts vefing tights to 37.19% -
see page 43 BSkyB Annual Report 2010.

72 specifically, Section 58A(4).

73 paragraph 7.12 of the 'DTt‘Guida'ric“e explains that the “Secretary of State may define an audience in refafit{n foa
media enterprise in the manner she considers appropriate... This enales the Secrefary of State fo treat different
audiences as separate or group them together. The audience could therefore include cross media coverage and
could include newspaper readership’.

74 By virtue of Section 26(4)(a) Enterprise Act 2002.

75 The Explanatory Notes to the Act state (at paragraph 804): "This means that all such mergers, including those

involving an increase in levels of control of such media enterprises, may be scrutinised for the purposes of subsection
(2C(a)), even though the number of enterprises may in fact be unchianged’.. -
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9.3 The Guidénce étates in relation to this provision:

"All such mergers, including those involving an increase in levels of conirol of such
media enferprises [which is the case for the Takeover], may be examined for the
purposes of subsection (2C). This means that the Secretary of State can assess
whether, as a result of the merger, there will still be a sufficient plurality of persons with
control of the enterprisés serving the relevant audience even though the number of
enterprisés serving that audience may be urichanged.” :

9.4 The Court of Appeal™ put this sucei,ncﬂylas follows:
- "Section 584(4) preclddes an argument that, becduse {lhe’re BSkyB] is alfready ynder
the [minority i.e. 39%] control of A at the start [pre-Takeover], the added level of control
[in moving to 100%] makes no difference, and the number of enterprises sérving the
relevant audience is the same before and after the [relevant merger situation]”. }

9.5 The Court of Appeal in the éame case™ went on to clarify:78

"When it comes to assessing the plurality of the aggregate number of refevant
controlfers [of media enterprises] and considering the sufficiency of that plurality, the
Commission may, and should, take into dccount the actual extent of the control
_ exercised and exercisable over a relevant enierprise by another fhere News
Corporation over BSkyB], whether it is a case of deemed control resulting from material
influence under section 26 or rather anie of actual common ownership or control.”

9.6  Accordingly, even if it is the case that News Coiperatioh already has fiaterial influence
over BSkyB for the purposes of the Enterprise Act 2002, it is clear as & matter of law
that an increase to 100% ownership can restilt in a relevant reduction in plufality.™

Evidence Indicates that BSkyB is Separate from News Corporation .

9.7 The fact that the Takeover will bring about a significant change in the contro} of BSkyB
is shown by the currerit fimits of News Carporation’s influence over BSkyB. 'Whether ’
one considers corporate control over BSkyB, or factual gontrol over Sky News, there is

- compelling evidence that News Corporation's current influerice is hmlted such that a
move to 100% owriership w;tl have 2 significant impact.

76 Paragraph 53 BSkyB v Competitian Commissior.
77 paragraph 121 BSkyB v Competition Cormission.
78 ppplying Section 58A(5).

79 The same conclusion would hald in the event of a change from de facto to legal coniral.
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BSkyB

98  As a matter of law, the directors of BSkyB have a duty to promote the success of the
"company for the benefit of the shiareholders as a whole.88 As a listed company it also
currently has an obligation under the UK Listing Rules to treat all shgrehoide;s equally
and to ensure that certain transactions with News Corporation are carried out on terms
that are fair and reasonable to shareholders ds a whole and, in the case of larger
transactions, to seek the prior app'roval of minority shareholders for such transactions.

9.9  In esserce, the fact that News Corporation is only & minority shareholder in BSkyB

" means that curréritly the directors of BSkyB legally cannot seek to. favour News

Corporation and must instead act independently in the interests of all shareholders. tn

circumstancés where BSkyB is 100% owned by News Corpo:ration ‘howe_ver the UK

Listing Rules constraints would be removed and directors would be able to take account

of the benefit to the News Corporation group as 2 whole when discharging their duty to

* promote the sticcess of the company. BSkyB’s operations could then be directed for the
benefit (financiat andfor political) of News Corporation.

9.10 The BSkyB Annuat Report explains some of the procedures that have put n p!a_c:e to
ensure that the company currenitly does not discriminate in favour of News Gerporatlonf\:

“The Group conducts afl business transactions with companies whiCh- a:re‘ part of the
News Corporation group...a major shareholder, on an arm’s length basis.”$

“[Audit] Committee approval is required for the entering into by the Group [BSkyB} of a
commitment or arrangement...with News Corporation. ..which involves:... amounts equal
o of it excess of £10 mitlion, but not exceeding £25.million it aggregate dug ... Any
transaction in excess of £25 million in aggregate value must be submitted o the
Commifitée and, if approved by the Commitiee, must also be submittéd to the Board for
dpproval s | : : '

9.11 As a maiter of fact, News Corporation's minotity ownership mean’s_ tha’e curtently it has
orily firtited influence over the appointment of BSkyB managermient. For examgilé, as at
the end of its last financial year, only five of BSkyB’s fourteen directors were reported as
being employees or former employees of News Carporation.® ngever, in
circumstances where BSkyB was 100% owned by News Corporation, News Corporation
could unilaterally appoint and dismiiss all of the BSkyB management.

80 ggction 172 Corpanies Act 2006.
81 page 33 BSkyB Anriual Report 2010.
82 page 40 BSkyB Annual Repert 2010.

83 page 38 BSkyB Annual Review 2010.
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9.12  News Corporation’s own actions suggest that it currently dees riot have controt over -
BSkyB. For example, has nofified the Takeover to the EU Commission for competition
clearance Smce le’ESdlC’flon onliy arrses under the Eumpean Umem Merger F{egulatlon

9.13 ‘g in lSkyB does, not

9.14

9.15

mﬂuence BSkyBs Aews channe! The Gommrﬁee reperted Mir vMUl‘dOCh’S evxdence in
the following terms:

. & hrtole 3¢1) European Uior Merger Hegulation.
& Paragtapti 5.2 ‘
86 paragraph 35 Appendix | CC report into BSkyBATY.
87 paragraphi 5.57 CC report ifito BSkyBATV.

98 paragraph 47 Annex 4 H‘oufsé of Lords Select Cornmittee on Corimutiications “The Owneréhip of the News” (2668).

2%
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9.16

8.17

10.

10.1

- 10.2

10.3

104

10.5

The editorial independence of Sky News from News Corporation is also demonstrated
by its stron.g’ record of reporting on stories even where they are potentially pr-ej_udi,ci-al- o
News Corporation. For example, Sky News has recently provided full coverage of the
allegations of {llegal phone-tapping by Thie News of the World. In addition, Sky News
covered BBC Director-General, Mark Thompson's riposte 0 criticisms made by News
Corporation executive, James Murdoch in 2009.8° ‘

Therefore, it is clear that BSkyB’s news output must currently be treated as distinct from
News Corporation for the purposes of assessing the impact on plurality of a move o
outright control over BSKyB.

.Remedies

For the reasons outlined above, it is clear that in its current form the Takeover presents

a serious threat to news plurality in the UK. Therefore, as requested by OFCOM's
invitation to Comment, the parties to this submission have considered whether there are
any potential remedies to thie concerns identified.

At this stage, the parties are not aware of any measures (short of divestment) which
would provide an effective remedy. In particular, it seems likely that behavioural
undertakings to guarantee the editorial independerce of BSkyB from News Corporation
would be ineffective. For example, ‘experience suggests that it would be wholly
inadequate to rep!ica"ﬁe the commitments imposed when News Corporation purchased
The Times. '

First, it is clear that, even if News Corporation scrupulously sought to obgy the letter and
spirit of a behavioural remedy, the output of Sky News is likely to be influenced by the

_preferences (political or commercial) of News Corporation. As outlined above, editorial

self-censership is fikely as Sky News editors cannot be éxpected to act with complete
disregard t6 the views of théit 100% owrer.

Secondly, if News Corporation was SO minded, it would likely be possible to underthine
or circumvent any behavioural remedy without necessarily breaching the letter of the
undertaking. For example, if News Cerporation was urthappy with the approach of a
news editor, there would be a multitude of ways 10 eficourage his departure without
dismissing him e.g. reducing his budgets or offering him a Tucrative position in another
part of the business. \ ’ '

[{mportantly, it is uhlikely a behavioural remedy based on aditorial independence could
. effectively secure the need for any independent editor to have access o an

independent news-gathering capacity. For exarmple, if News Corparation sg,aght to cut

89 See for example http:/[news.s,ky.com/"skyn_ews/quelBBC-Direchr—Ge.nerai-Marijhompson-E-ﬁts-Back-At-NeWs-
Cotp-Bass-Jarnes-Murdosh-In-Email-To- - , : ~ o
StaffArticle/2009092153790202lid=ARTICLE_1 53?9(")2’-0__BBCDirectorGeneralMarkT hompsaonHitsBackAiNewsCorpB

‘ ossJamesMurdochl’nEmaiFfoS'taff&amp;lpas:searchre‘surts.
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costs by merging the news-gathering infrastructure of the merging parties, a notionally
independent Sky News editor would simply be choosing from the same menu of stories
. available to News Corporation.

106  As outlined above, the evidence in fespect of The Times acqu&smon makes clear that
such behavroural undertakings cannot be refied upon to safeguard Rews plurahty
lndeed fhe conc!us:on of ane of the edltors who operated undet that system was:

“If you have to erisure camm;tments before you allow a merger fo go ahead you
probably should not let that merger go ahead. 80, :

10.7  The Chaitman of BSkyB has glso expressed scepticism about the abmty of behawoural ‘
. tegulation to ensure independerice: .

[WJe must have geriuine independence in the news media. Genuine indépendence is

a rare thing. No amount of governaice in the form of itors, trusts or

advisory boards is truly sufficient 45 a guarantor of iridley FIce. t the comfrary,

indepenidence I IS charactensed by the absence af superws:on and dependency” g1

108 |k is clear thait, whatever behaweura! remedics were put i3 place BSkyB could not
prewde an independent contribution to news plarality when under the 100% control of
News Corporation.

11. Conclusion

1.4

sry of State refer
ant reduction

1:1.2, News pturahty i ef fundamentaf seczeta i

1.3

¢ Two supphers (C ard lSkyB) account for virtually afl ef the UK's natxenaf radio

50 Andrew Neif's eviderice to Housé of Lords Select Comitnittée on Oammunxcaﬁons paragraph 249 "The Ownership af
the News” (2008).

%1 James Murdoch — MacTaggart Lecture (2009).
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114  News plurality is expected to reduce further even absent the Takeover, with financial
pressures and media convergence meaning that some of the existing suppliers e;*gher
exit the market or reduce their level of investment in news-gathering.

115  The Takeover would reduee plurality by:

¢ Combining two of the largest voices.in the UK news media — i.e. cdmbining one of
the thrée TV news suppliers and-two radio news suppliers with the largest supplier
of national newspapers; .

K Combinin‘g two of the rews suppliers most able .to invest in news-gathering and
invest in the technology necessary to operate in a converged media environment;

. Undei"minfng the obje'ct'we flow of news between different media; and ‘

« Enabling the merged entity to use its position as a leading internet service provider
_to further increase its share of the news audience. ‘

116 The merged entity would have a reach unrivafled amongst the commercial news
organisations: the outlets it supplies would reach at feast 52% o_f the population (in
contrast, orily one other newspaper has a title which reaches more than 10%).

11.7  Itis clear that the Takeover brings about a relevant change in c‘ontro!. over BSk‘y'B: the
merging parties themselves have previously described New Corporation’s limited
influence over BSkyB and its inability to influence the Sky News agenda.

118 Faliowing the Takeover, News Corporation and the BBC would be by far the two largest
voices in the news media. In comparison fo News Corporatiornt and ’Ehe, BBQ? the GEHEF
players wiould miake important but constrained conttibutions to plurality: TN will be
‘constrained by i financial difficulties and the refaining newspaper groups have limited
reach in comparison to News Corporation, BBC an N I addition, the contribution fo
plurality by thtise newspaper greups may be reduced or gliminatéd as a résult of the
pasteme,rgér strategies that News Cﬁrpa%a%ion- would have the ability and incentive to
adopt post-Takeover. :

11.9  In these circumstarices, it is clear that there wolld be insufficient plurality of persons
controllinig news media entérprises following the Takeover. As a result, it is impossible
to conclude that the Takeover would not operate against the public interest.
Accord ,gty QFCOM should recommend that the Takeover be referred to the CC for an
in-depth asgessrmient. ) 2 ’ ’

- Slaughter and May

19 November 2610

ECt03130028 |
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From: , | | | : | O ( '

Sent: 27 December 2010 16:50

To: \ ‘

Subject: ' RE: Media alliance submission to Ofcom
Attachments: . ICM poll re BSkyB 27 12 10.pdf

Dear

You might aléo be interested in the attached poll published today. Do le't,rheknow if you need anythihg else on this.

Regards

Fi‘omﬂ :

¢ &1 26 December 2010 11:57

T B : |

:,.(&» ,:‘é._ct: Out of Office: Media alliance submission to Ofcorn

| will be out of the office until Tuesday 4 January. If you need to speak to someone before then, |

please call | on| or call me on my mobile: |
******«T~'>_5«T~4'4***aﬁ?ﬂz«r*x«r%%*#m*az$>szqzaq:azaqz;p$ xxxxxxxxxxxxxxxxxxxx sokskckkokekkokskkkkkek :

This email and its contents are the property of the Department for Culture, Media and Sport.
If you are not the intended recipient of this message, please delete it. ,

All DCMS e-mail is recorded and stored for a minirum of 6 moriths v ,

~ The original of this email was scanned for viruses by the Government Secure Intranet virus scanning service supplied
by Cable&Wireless Worldwide irt partriership with Messagelabs. (CCTM Certificate Nutmber 2009/09/0052.) On leaving
the GSi this email was certified virus free. -

Communications via the GSi may be automatically logged, monitored and/or recorded for legal putposes.

CMERP UK .Li‘rmted { Reéistefed office: Ground Eloor, 84 Eccleston Square, Londen SW1V 1PX, England | Registered nurmber: 442801
This miesgdge contains infortation which may be confidentiat and priQiieged. Unffess you afe the intended recipieat (ar authonzed to receive
v message for the infended recipienty, you may not use, copy, disserminate or disclose to anyone the risssage of any iaforhation doritained

ii. . & méssags. If you have received the Hessage in éror, please advisé the sender by reply e-mai, and delete {He message.

< you very much.

This etnail was receive& from the INTERNET and scarined by the Governinent Secure Tntranet antx—vuus
service supplied by Cable&Wireless Worldwide in partrership with MessageLabs. (CCTM Certificate
Number 2009/09/0052.) In case of problems, please call your otganisation’s I'T Helpdesk.

Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
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Issued on behalf of BT, Guardian Media Group, Associated Newspapers Limited, .(rumfy V.HTOT £iC,
Northeliffe Media and Telegraph Media Group

Embargoed until 0001 Monday 27 December 2010

63% back full and independent probe into News Corporation bid
to take over BSkyB - ICM poll .

Overwhelming support for a full and independent mVestigation, into News Corporation’s bid to buy
~ the 61% of BSkyB that it does not already own, is revealed in an ICM poll of 2,006 people published
today. - . '

Culture, Media and Sport Secretary Jeremy Hunt will receive an initial report from Ofcom on the
implications of the planned deal by 31 December. He then has until 15 January to decide whether or
1ot to refer it to the Competition Commission for a full-blown review. Mt Hunt can task the
Commission o examine whether the merger would reduce the plurality of the UK media and shpuld
therefore be blocked.

The survey — commissioned by BT, Guardian Media Group, Associated Newspapers Limited, Trinity
Mirror Plc, Northcliffe Media and Telegraph Media Group — discloses the depth of public concern
over the proposed takeover, which was cleared on competition grounds last week by the European
Commission: ' . '

e  63% said there should be an independent investigation before deciding whether to allow the
deal to proceed ' ’ : :

e  84% said that a single organisation shoutd not be allowed to control too much of the news
“media - : '

~

e 75% said it was important to have competing independent sources of news in the UK

e  44% oppose the deal with a mere 5% being in favour; oﬁpqsition among Conservative voters
was nearly as strong, with 43% opposed and just 5% in favour -

e  53% of those who currently identify themselves as Lib Dem oppose the deal with just 4%

being in favour.

A spokesman for the alliance of media groups said:

«This deal marks a significant change of control and the public is clearly concerned. If anything,
popular awareness of the issues at stake will now be substantially higher.”

«“A clear majority of the public wants a full and independent iirve txg tion i’m:?' News Qarp@rétﬁon’s
bid to take over BSkyB. The Competition Corizet suides hat mechanist. The public’s
concern that no one organisation should ontrol too mtich of the iews — as News Corporation would

under the planned deal — is also very striking.”

“Of those who expressed a view, nine times as many people oppose the deal as support it. With 44%
opposing and 5% in favour, that is a significant level of concern. Opposition is stacked against the
deal among Conservative votets too.” ' : ’
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Issued on behalf of BT, G‘uaréiian Media Group, Associated Newspapers Limited, Trinity Mirror Ple,
Northeliffe Media and Telegraph Media Group

1. Notes to Editors: ICM interviewed 2,006 adults aged 18+ from its online panel between 10th
and 12th December 2010. This was before the power to refer the NewsCorp/BSkyB case to
the Competition Commission was transferred from the Business Secretary, Vince Cable, to.
the Culture, Media and Sport Secretary, Jeremy Hunt. Interviews were conducied across
Great Britain 4nd data is weighted to be nationally representative of the 18+ adult population.

2. Data from questions quoted herein:
Question: To what extent do you agree or disagree with the following statements?

It is important to have competing independent sources of news in the UK.

Stfen‘g!y’ ag’fee
Tend {o agree
Neither agree nor disagree
Tend to disagree
Strongly disagree

Strongly agree
Tend o agree
Neither agree nor disagres ' 1%
Tend fo disagree - 2%
Strangly disagree 1%
Don'tknow b 1%
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Issued on behalf of BT, Guardian Media Group, Associated Newspapers Limited, Trinity Mirror Ple,
Northeliffe Media and Telegraph Media Group

Question: Some people have argued that if News Corporation purchases BSkyB, it will result in too
few *media voices in the UK and so there should be a full and independent investigation before a
decision is taken on whether to allow the purchase to proceed. Others have argued that if News
Corporation purchases BSkyB there would still be enough ‘media voices’ in the UK and there is no
need for an investigation.

Which of the following statements comes closer to your view?

There should be an independent investxga’aon before 63%
deciding whether to allow the purchase to proceed

An investigation is riot necessary and the purchase should 10%
be allowed to proceed without holding one

Neither of these 8%

Something else ‘ ' 3%

Don’'t know _ v 16%

Question: News Corporatxon currsnﬂy owns 39% of BSkyB and now wishes to buy the
remaining 61% and thereby gain full ownership of BSkyB. To what extent do you support-or
oppose the idea of News Corporation owning all of BSkyB?

Strongly support

Tend to support .
Neither suppart nor oppose : 41% 37%
Tend to oppose 23% 28210
Str@ngfy oppose »5 Yo
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02

OFFICE OF FAIR TRADING
- ]

A report to the Secretary of State for Culture, Olympics, Media
and Sport in response to the European intervention notice
issued on 4 November 2010 in relation to the anticipated
acquisition by News Corporation of British Sky Broadcasting
Group plc

A report pursuant to Article 4(2)-(5) of the Enterprise Act 2002
(Protection of legitimate interests) Order 2003

30 December 2010
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BACKGROUND AND ADVICE

1. This report is made following the European intervention notice (the
Notice) given to the Office of Fair Trading (OFT) by the Secretary of
State on 4 November 2010 pursuant to section 67(2) of the
Enterprise Act 2002 (the Act)." This report has been prepared
pursuant to Article 4 (2)~(5) of the Enterprise Act 2002 (Protection
of legitimate interests) Order 20032 (the Order).

2. The Notice required the OFT to investigate and report to the
Secretary of State in accordance with Article 4 of the Order within
the period ending on 31 December 2010. Article 4 of the Order
requires the OFT to provide advice to the Secretary of State on the
considerations relevant to the making of a reference under section
33 of the Act which are also relevant to the Secretary of State's
decision as to whether to make a reference under Article 5 of the
Order. Specifically, the OFT is required to provide a decision as to
whether it believes that it is, or may be, the case that arrangements -
are in progress or in contemplation which, if carried into effect, will
result in the creation of a European relevant merger situation as
defined in section 68 of the Act.

3. The Notice also required the Office of Communications (Ofcom) to
‘investigate and report in accordance with Article 4A of the Order,
within the same period on the sufficiency of pIurallty of persons with
control of media enterprises.

4. This report sets out the reasons why the OFT believes that the
Secretary of State has jurisdiction and is able to exercise the power
to make a reference to the Competition Commission (the CC) under
Article 5(3) of the Order to address any media plurality concerns
arising from the merger provided that the Secretary of State believes
that the conditions set out in Article 5(3) of the Order are satisfied.

THE PARTIES

5. News Corporation (News Corp) is a global media company active in:
(1) filmed entertainment; (2) television; (3) cable network _
programming; (4) direct broadcast satellite television; (5) integrated
marketing services; (6) newspapers and information services; (7)
book publishing; and (8) other activities such as digital media

! Although the Notice was originally given on behalf of the Secretary of State for
Business, Innovation and Skills, following the transfer of all responsibility for competition
issues relatmg to media, broadcastmg digital and telecoms sectors to the Secretary of
State for Culture, Olymplcs Medla and Sport on 21 December 2010 thls report is
submitted to him. -

2S.1.2003/1592.

MOD300004364



For Distribution to CPs

properties and outdoor display advertising. In the UK, it owns several
daily and weekly newspapers (those are The Sun, The News of the
World and The Times) and 39.14 per cent of British Sky
Broadcasting Group plc (BSkyB).

6. The target is BSkyB. The acquisition will be effected through an offer
to acquire the entire issued and to be issued share capital of BSkyB
not already owned by News Corp. BSkyB's activities in the UK
include: (1) the creation and retail and w holesale distribution of
‘linear’ TV channels; (2) the retail distribution of BSkyB's and third
parties’ ‘audiovisual’ content; (3) the provision of retail telephony
and broadband services; (4) the provision of conditional access,
access control and electronic program guide services to broadcasters
and interactive service providers; (5) the sale of advertising and
sponsorship on BSkyB and third parties’ channels and websites; (6)
interactive services on BSkyB's platform; and (7) the provision of
fixed-odds betting services.

THE TRANSACTION
7. News Corp intends to acquire BSkyB through an offer',for-the entire

issued and to be issued share capital of BSkyB not already owned by
News Corp. '
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JURISDICTION
Introduction

8. This transaction falls for consideration under the EC Merger
- Regulation.® As a result, the European Commission has sole

jurisdiction to investigate the competition aspects of this
transaction.* However, Member States may take appropriate
measures to protect legitimate interests other than those taken into
consideration by the Merger Regulation and compatible with the '
general principles and other provisions of Community law.® The
second paragraph of Article 21(4) Merger Regulation states that
plurality of the media shall be regarded as a legitimate interest.

9. Under section 58 of the Act, the need, in relation to every different
audience in the United Kingdom or in a particular area or locality of
the United Kingdom, for there to be a sufficient plurality of persons
with control of the media enterprises serving that audience is
specified as a public interest consideration. The Secretary of State is
therefore entitled to intervene in relation to a European relevant
merger situation where he believes that it is.or may be the case that
one or more than one public interest consideration is relevant to a

.consideration of the relevant merger situation concerned.

10. Under section 68 of the Act, a European relevant merger situation
means a relevant merger situation: (a) which will be created if
arrangements which are in progress or-in contemplation are carried
into effect; (b) by virtue of which a concentration with.a Community
dimension (within the meaning of the Merger Regulation), or a part
of such a concentration, will arise; and (c) in relation to which a
reference was prevented from being made under section 33 (whether
or not there would otherwise have been a duty to make such a
reference) by virtue of Community law or anything done under or in
accordance with it.

11. The OFT sets out below why it believes that arrangements are in
progress or in contemplation which, if carried into effect, will result
in the creation of a European relevant merger situation.

* Council Regulation (EC) No 139/2004 on the control of concentrations between
undertakings (the Merger Regulation).

4 Article 21(3) Merger Regulation.

% Article 21(4) Merger Regulation.
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The transaction would create a relevant merger situation under the Act

12. A merger must meet all three of the following criteria to constitute a
“relevant merger situation for the purposes of the Act:®

. tw o or more enterprises must cease to be distinct, or there

’ must be arrangements in progress or in contemplation which,
if carried into effect, will lead to enterprises ceasing to be
distinct; and : :

. either the value of UK turnover of the enterprise which is
being acquired exceeds £70 million or the enterprises which
cease to be distinct supply or acquire goods or services of any
description and after the merger together supply or acquire at
least 25 per cent of all those particular goods or services -
supplied in the UK or in a substantial part of it; and.

o either the merger must not yet have taken place; or (subject to
- certain exceptions) the merger must have taken place not
-more than four months before the reference is made.

13. Taking each of these criterion in turn.

Enterprises ceasing to be distinct

14. Based on the information submitted by News Corp, arrangements are
in progress or in contemplation which, if carried into effect, will
“result in the creation of a relevant merger situation. These
arrangements are the steps News Corp is taking to acquire BSkyB
and which, if sucecessful, will bring two or more enterprises (being
each of News Corp and BSkyB) 'under common control.

15. At present, News Corp already owns 39.14 per cent of BSkyB and
: ‘may therefore already exercise some degree of control” over BSkyB
for the purposes of the Act. However, section 26(4) of the Act
provides that a person or group of persons may be treated as
bringing an enterprise under his or their control if being already able
to control or materially to influence the policy of the person carrying
on the enterprise, that person or group of persons acquires a -
controlling interest in the enterprise or, in the case of an enterprise
carried on by a body corporate, acquires a controlling interest in that
body corporate.

® See Merger Assessment Guidelines (OFT1254), paragraph 3.1.3.
" That is, the ability to control or materially to influence the policy of BSkyB, but without
having a controlling interest in BSkyB. See paragraph 3.2.5 of the Merger Assessment .
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16. The transaction would result in News Corp acquiring a controlling
interest in BSkyB.® Regardless of whether News Corp was able
previously to control or materially to influence the policy of BSkyB,
section 26(4) means that the transaction would result in a change in
the level of control so as to enable BSkyB to be treated as being
brought under News Corp’s control for the purposes of the Act.

Turnover threshold

17. The tdrnover test under the Act is met because the UK turnover of
. BSkyB is greater than £70 million.

Four-month time limit

18. The third criterion is, at present, met because News Corp has not

- completed the acquisition of the remaining shares of BSkyB.
However, following the approval of the proposed acquisition by the
European Commission (see paragraph 20 below), News Corp is
permitted to acquire a controlling interest in BSkyB. As such, if at
any stage, News Corp were to acquire shares in BSkyB above 50 per
cent of its issued share capital, then the power to make a reference
under the-Act would last for four months from the date of such an
acquisition.

19. As a result of the above, ar-rangemerits are in progress or in
contemplation which if carried into effect would result in the creation
of a relevant merger situation.

Transaction with Community dimension

- 20. The European Commission concluded on 21 December 2010 that the
transaction constitutes a concentration with Community dimension,
but that it would not significantly impede effective competition in the
European Economic Area (EEA) or any substantial part of it.°

21. As aresult of this transaction, arrangements are in progress by
virtue of which a concentration with a Community dimension (within
the meaning of the Merger Regulation) will arise.’

22. Inrelation to those arrangemenfs, a reference would be prevented
from being made since the European Commission has asserted its

® A ‘controlling interest’ generally means a shareholding of more than 50 per cent
of the voting rights in a company. See paragraph 3.2.14 of the MergerAssessment
. Gu1de[//zes (OFT1254)..

%' Case No. COMP/M.5932. Decision not yet pubhshed ‘See IPI10I1 767.
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exclusive jurisdiction based on Article 21(3) of the Merger
Regulation. ' '

Conclusion on jurisdiction

23. As a result of the reasons above, the OFT believes that there are
arrangements in progress or in contemplation w hich, if carried into
effect, will create a European relevant merger situation within the
meaning of section 68(2) of the Act.

SUMMARY OF THIRD PARTY REPRESENTATIONS

24. Under Article 4 of the Order, the OFT's report may contain a

~ summary of any representations about the case which have been
received by the OFT and w hich relate to media plurality and which is
or may be relevant to the Secretary of State's decision as to whether
to make a reference under Article 5. The OFT may also include
advice and recommendations w hich relate to media plurality and
which is or may be relevant to the Secretary of State's decision as
to whether to make a reference under Article 5. ‘

25. Following receipt of the Notice, the OFT has consulted and invited
commehts on jurisdictional matters only, since the Secretary of State
“has requested Ofcom to report on the issues relating to media
plurality.*" In response to the OFT's consultation, two third parties
made representations. '

26. These representations were not directly relevant for this report since
they addressed competition issues. These representations were
provided to the European Commission for consideration in its
assessment. '? - »

27. No representations were received that the Secretary of State does
not have jurisdiction to intervene in this case.

CONCLUSION -

28. The OFT advises the Secretary of State that arrangements are in
progress or in contemplation w hich, if carried into effect, will result
in the creation of a European relevant merger situation for the
purposes of section 68(2) of the Act. Therefore, the OFT believes

0 As stated above. See paragraph 20 above.

" " See further section 44A of the Act and 4A of the Order.

'2 The representations received also urged the OFT to request that the European
Commission refer the case to the UK for a competition assessment pursuant to Article 9
Merger Regulation. In the context of these submissions, representations on why this
transaction gives rise to a relevant merger situation were made. These are substantially
aligried with the OFT's views as stated above (see paragraphs 12-19). - S
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that the Secretary of State has jurisdiction to make a reference to
the CC under Article 5(3) of the Order to address any media plurality
concerns if the Secretary of State believes that the conditions set
out in Article 5(3) of the Order are satisfied.

Director, Mergers
Office of Fair Trading
30 December 2010
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Section 1

Summary

Introduction

1.1 On 3 November 2010 News Corporation (“News Corp”) notified the European
Commission of its intention to acquire the shares in British Sky Broadcasting Group
plc (“Sky”) it does not already own (throughout the report we refer to this as the
“proposed acquisition” or “the transaction”). This would increase its holding from
approximately 39.1% to 100%. :

1.2 On 4 November the Secretary of State for Business, Innovation and Skills issued a
European intervention notice in relation to the proposed acquisition. The notice
specified the public interest consideration in section 58 of the Enterprise Act 2002
(‘the Act’) concerned with the sufficiency of plurality of persons with control of medla
enterprises. This is:

‘the need in relation to every different audience in the United Kingdom or )n a
particular area or locality of the United Kingdom, for there to be a sufficient plurality of
persons with control of the media enterprises serving that audience”. '

1.3 He asked Ofcom to investigate and to report to him by 31 December 2010 providing
advice and recommendations on the specified public interest consideration, which
may be relevant to the Secretary of State’s decision on whether to refer the case to
the Competition Commission.

1.4 It is not Ofcom’s role to advise on whether concerns are conclusively established but
* rather to advise on whether there may be concerns such that a fuller second stage

investigation is warranted. In our advisory role undertaking a first stage assessment
within 40 working days, the threshold to be reached for Ofcom to advise the
Secretary of State that the proposed acquisition may warrant fuller consideration by
the Competition Commission is fairly low. Ofcom needs to hold a reasonable belief,
on the basis of the evidence available, that the proposed acqwsmon may operate or
be expected to operate aga/nst the public interest’.

1.5 In fulfilling this role, we have had particular regard to the significance attached by
Parliament to media plurality to the functioning of a healthy and informed democracy.
The relevant Government minister said in 2003 that “[mediaf plurality is important for
a healthy and informed democratic society. The underlying principle is that it would
be dangerous for any person to control foo much of the media because of his or her
ability to influence opinions and set the political agenda”.’

1.6 We have undertaken our own analysis and new primary research and taken into
account submissions received from a range of stakeholders including:

¢ 20 commercial and professional organisations (including News Corp and Sky);

¢ 8 academics and industry observers;

! There has only been one previous instance of an intervention notice being issued in relation to this
gubllc interest consideration involving Sky’s proposed acquisition of 17.5% of [TV (“Sky/ITV")

“ Office of Fair Trading & Ors v IBA Health Ltd [2004] EWCA Civ 142 (19 February2004)
¥Lord Mcintosh of Hanngey (Parhamentary Under Secretary, DCMS) 2 July 2003 Hansard
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« 96 direct submissions from individuals; and
e 58,600 individuals via two online campaign groups.

- 17  We have taken account of the relevant DT Guidance®, the Competition

Commission’s report on the Sky/ITV case®, and the Court of Appeal’s judgment in the
Sky/ITV case®. We have also considered other relevant regulatory provisions, in
particular, the impartiality requirements under Ofcom’s Broadcasting Code.

1.8 It is important to note that whilst a number of parties have suggested to us that the
proposed transaction may also raise competition coricerns, we are concerned only
with the specific public interest consideration referred to us by the Secretary of State

-in his intervention notice, The effect of the transaction on competition was the subject
of a separate investigation by the European Commission that resulted in the
proposed acquisition being approved under the EU Merger Regulation7.

1.9  Inlight of the potential issues raised by representations made to us, we have looked
at the public interest consideration in two ways:

» the ‘static’ effects of the proposed acquisition —on plurality immediately after the
transaction in terms of range and number of persons controlling media
enterprises including their ability to influence opinions; and

e the ‘dynamic’ effects of the proposed acquisition — issues that may arise over
time, within a forward view of how plurality may develop.

1.10  In considering plurality and the need for there to be sufficient plurality, we have
considered the range and number of persons having control of media enterprises in
the context of their ability to influence opinions and control the agenda®, -

1.11  In doing so we have had regard to the Government statement during the debate of
the plurality provisions (see paragraph 1.5 above) and the Secretary of State’s
guidance on the media public interest merger provisions, which states that the public
interest consideration ‘is concerned primarily with ensuring that control of media
enterprises is not overly concentrated in the hands of a limited number of persons. It
would be a concern for any one person to control too much of the media because of
their ability to influence opinions and control the agenda. This broadcasting and
cross-media public interest consideration, therefore, is intended to prevent
unacceptable levels of media and cross-media dominance and ensure a minimum
level of plurality”®. :

1.12 Ofcom has a wide discretion in relation to the assessment of sufficient plurality.
* Following the Court of Appeal decision in Sky/ITV, what is required is “a qualitative
assessment of the position resulting, or likely to result”, from the proposed

* DTI Guidance: the Enterprise Act 2002: Public Interest Intervention in Media Relevant merger
situations, May 2004 -

5 Competition Commission Report on the Acquisition by BSkyB plc of 17.9% of the shares in ITV Plc
sent to Secretary of State (BERR) 14 December 2007,(“Competition Commission”)

% British Sky Broadcasting Group pic v The Competition Commission and The Secretary of State for
Business Enterprise and Regulatory Reform [2010] EWCA Civ 2 ("Court of Appeal’)
7http://europa.eu/rapid/pressReleas'esActiOn.do?re‘fe‘re,nc~e=|P/1 0/1767&format=HTML&aged=0&langu
age=EN&guilLanguage=en )

8 Competition Commission report, paragraph 5.7 and Court of Appeal paragraph 90 on range and
number.

. ® DTI Guidance, paragraph 7.7
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acquisition'’. This is inevitably a matter of judgment, which we have exercised with
regard to the considerable importance Parliament has attached to media plurality for
the functioning of a healthy and informed democracy.

1.13  News Corp argued to us that plurality has increased since Parliament last legislated
' in relation to it, the inference being that it must now be more than sufficient such that
the proposed fransaction (even if it reduces plurality) cannot be said to operate
against the public interest. On the other hand, many other respondents have argued
that plurality is already insufficient and that the proposed transaction would
exacerbate the problem”.

1.14  When examining the effects of the proposed transaction on the sufficiency of plurality
" of persons in control of the media, we adopt the same approach taken by the
Competition® Commission in the Sky/ITV case:

“Whilst recognising that it would not be sufficient for plurality purposes to rely on a
single provider (for example, the BBC), we do not consider it necessary to take a
view on precisely how many owners would constitute a ‘sufficient’ level of plurality of
persons. Rather, we have looked qualitatively at sufficiency. We have considered
sufficiency by reference fo the current levels of plurality, havmg regard to any
change in plurality that arises as a result of the acquisition.”

Relevant audiences

1.15  We have defined the relevant audiences as United Kingdom audiences for cross- '
media news and current affairs including TV, radio, newspapers and the internet.
This is because:

e News and current affairs — news was the main focus of the majority of
representations. In addition, consumers rank news highest in terms of both
personal and social importance'®. Current affairs also plays an important role in
providing consumers with information and analysis and therefore in the
development of public opinion. The various media platforms like newspapers are
not solely devoted to news and include comment on current affairs.

e Cross-media - prior to the transaction News Corp provides news and current
affairs in newspapers and online, whilst Sky provides news and current affairs
directly'on TV and online, and indirectly over radio as a result of wholesale news
provision to commercial radio through a contract with IRN. Therefore, other than
online, the proposed transaction would not change the number and range or
ability to influence within each individual platform. The main effect of the
transaction is in relation to cross-media audiences.

e UK-wide audiences - the two parties mainly provide news and current affairs to a
UK-wide audience, with limited provision of news to specific regions or localities.

10  Court of Appeal, paragraph 87
' See for example responses from 38 Degrees, Campaign for Press & Broadcasting Freedom
paragraphs 4.1t0 4.3 and 5.1, NUJ pages 3 and 4 Robert Beveridge page 2 and Prof Steven Barnett
age 6.
1 A typographical error contained in the version of this report sent to the Secretary of State on 31
December 2010 has been subsequently corrected here. The original text was: “When examining the
effects of the proposed transaction on the sufficiency of plurality of persons in control of the media, we
adopt the same approach taken by the Competition and Commission in the Sky/ITV case”
Competltlon Commission, 2007, paragraph 5.15.
'3'See Figure 4
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o No sub-group audiences - there are some variations in news consumption among
age and socio-economic groups, but we have no substantive evidence
suggesting there are specific concerns for sub-group audiences. We do not
believe that any particular sub-groups would be more significantly affected than
the population as a whole as a result of this proposed acquisition.

Plurality of persons with control of media enterprises

116 Ofcom’s consideration of plurality takes into account the fact that News Corp already
owns approximately 39.1% of Sky. However, the proposed acquisition would give it a
100% ownership of shares in Sky so that Sky would become a wholly owned
subsidiary of News Corp. Currently, News Corp’s stake in Sky, while representing
material influence over Sky, does not enable News Corp to pass general and special
resolutions alone given the presence of other shareholders and independent -
directors.™ ' . ‘

1.17 Full controt would allow News Corp to take decisions involving Sky which are in the
exclusive commercial interests of News Corp. In light of the fact that the proposed
transaction would give News Corp total control of Sky, we consider it would result in
a reduction in the number of persons with control of media enterprises and that Sky
would cease to be a distinct media enterprise. '

118 In addition, we also consider the number and range of views across different media
enterprises in the context of their ability to influence, and the range of views within
media enterprises.

1.19 This is the approach adopted by the Competition Commission in Sky/ITV where it
termed the former external plurality and the latter internal plurality, although in that
case the Competition Commission was considering a situation involving Sky’'s
acquisition of 17.9% shareholding in [TV as compared to 100% in this case."

External plurality

1.20 Representations have been made to us that after the proposed transaction there
would be sufficient plurality by reference to the total number and range of media
enterprises available. However, as set out in paragraphs 1.10 and 1.11, we consider
that in assessing sufficient plurality we should look not simply at the number and
range of media enterptises, but also at their relative ability to influence and inform
public opinion. : :

121 We have looked at ability to influence and inform obini‘on by reference to a number of
factors since there is no single standard industry measure which can be used
consistently across-media platforms. These are: o

e Audience share and reach within individual platforms15. Where possible, we
have used recognised industry measures for each media platform to assess the
current situation and the potential effect of the proposed transaction.

" |n Sky/ITV, we assumed that News Corp’s 39% shareholding gave it a level of control over Sky for
the purposes of including newspapers in our assessment, but we did not have to consider in that
- context the question of News Corp having full control of Sky.

'S Competition Commission report, paragraph 5.11

6 Audience share is the percentage of total consumption accounted for by a specific news provider.
Audience reach is the percentage of the total audience which is exposed to a specific news provider
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e Analysis of consumers’ consumption of news - based on minutes of use by a
typical consumer in a day. . :

e Primary research on consumers’ claimed use of different media. This new
market research provides us with the only available measure to compare the use
and reach of different news sources across different media, something which is of
particular importance in light of our identification of relevant audiences as cross-
media audiences’’.

1.22 lln considering the effect of the proposed acquisition on the.relative positions of News
Corp and Sky within individual platforms, we have looked both at their audience
share and reach. : : '

1.23 - Comparison of either audience share or reach across platforms is not simple given
the different ways this information is collected. However, a comparison of reach is
helpful in understanding how many consumers may obtain news from News Corp or
‘Sky news content today. We have looked at this measure both on a wholesale and
retail basis'®. The reach of News Corp and Sky cannot be added together following
the proposed transaction-as there will be an overlap among consumers who already
use both News Corp and Sky content™.

Figure 1: Reach across platform (millions of people) at wholesale level
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Adults (16+), Press: Kantar Media/NRS, all adults (16+), Online: October 2010,
Nielsen / UKOM, all 2+. See footnote 84 for source details. Methodologies for data
collection differ by industry. Note, radio reach is for all radio listening, not radio news
listening as RAJAR does not provide genre breakdowns. ' '

' This cross-platform metric is a 'share of references’, derived by determining which media outlets,
titles or channels consumers refer to when asked about their news and current affairs providers
,?Bcross media platforms. See footnotes 54 and 55 and Annex * for more details

. Forretail, see Figure 16..... ...

' For more details, see paragraaﬁglz;l 1 to438
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Following representations made to us, we have also reviewed the effect of the
proposed acquisition in terms of minutes of use of news media across platforms.

This suggests that the proposed acquisition would see News Corp consolidate its
second place in terms of news consumption (rising from 14% to 24% including
wholesale news provision). This compares to the BBC, which has news consumption
of 44% of minutes and DMGT which is third with 9%. This approach provides a
useful overview of cross-media news usage from a consumers’ perspective. Whilst
this assessment is an improvement on a straightforward analysis of availability, it is
still limited: it does not take into account the varying ability of different media to

influence opinion. This is set out in 5.24 to 5.32.

The results of Ofcom’s new market research are summarised below. This research is
based on a measure which takes into account the differential ability of alternative '
media and media organisations to influence opinion as it shows consumers’ views of
their main sources and all regular sources of news on a cross-media basis.

The data reproduced at Figure 2 relates to the wholesale provision of news, so it -

takes account for example of the provision of TV news by ITN to C4 and by Sky to
Five. :

Figure 2 - Effect of the proposed acduisition on news provision to audiences and
ability to influence based on wholesale news provision ’

Percentage of regular news and current affairs consumers - 96% of GB population

Groupt

News Corp/ 8ky

Share of reference — all news sources Reach — all news sources
(%) ' - (% of population)

* Northermn&shelf
Lebedev
Pearsan

QOther provider
News Garp {

Trinity Mirror Group B

Northesnashell 13
Pearson §

Trinity Mirrar Graup

Guardian Media Graup
Telegraph Media Group 3
News.Corp/-8ky
Guardian MediaGraup §§
Telegraph Media Group E
Lehedey Foundation

Source: Ofcom, cross-media audience research, 201 0. Represents 96% of the GB
(excludes Northern Ireland) adult population aged 16+. See Annex 1 for details

1.28

This data suggests that providers of news and current affairs across-media platforms
can be divided into four broad groups based on their relative share of references by
consumers®': . , o

¢« The BBC has the largest shér‘e, representing 37% of the total referehces_

Dghare of all sources of news and current affairs used regularly (i.e. at least once a week) by adults

in GB, by wholesale news provider.

2 See paragraph 4.43 onwards for full details
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¢ |TN (providing news via ITV and Channel 4), News Corp and Sky news currently
constitute a second group of providers. Prior to the fransaction each of these has
a share of references of around 10%. It is noteworthy that, since its launch, Sky
has built its presence in retail and wholesale news provision.

= A third group, made up mainly of the other physical and online newspaper
providers have shares ranging from 5% to 1% of references. These include
DMGT, Trinity Mirror Group and the Guardian Media Group.

» Finally, a large number and range of other providers represent a further 11%
share in total, but individually, they have a small share of references

1.29 A similar story is apparent for the reach of different news providers — the number of
individuals who use each news provider at least once a week. :

1.30  In terms of reach, the BBC (in the form of TV, online or radio) is used by 81% of UK

- adults at least once a week. This compares to 40% for ITN, 33% for Sky News and
32% for News Corp. The next largest provider in terms of reach is DMGT with 16%
of adults using it as a news provider at least once per week?

1.31  The reason why the BBC, ITN and Sky feature so prominently in this data is because
of the continuing importance of TV news as a means of influencing opinion. This also
accounts for the relatively high share of reference attributed to Sky News despite its
relatively small share of the total television news audience. The reason for the
prominence of News Corp is its strong position in newspapers, which makes it the
only non-TV media enterprise with a S|m|lar level of influence to the major providers
of TV news.

1.32  The effect of the proposed acquisition is to bring together one of the three main
providers of TV news with the largest provider of newspapers. The effect on the
relevant share of references and reach is indicated by our market research. In
relation to the provision of wholesale news:

e The proposed transaction would result in Sky ceasing to be a distinct riedia
~ enterprise, reducing the number of Group 2 providers from three to two in both
share and reach terms. This is particularly marked in wholesale news provision.

» . The proposed transaction would be a combination of the second and fourth
largest providers based on our research into share of all references for-news
providers. For example, News Corp’s potential ability to influence would increase
with the addition of Sky News, increasing its share of references from 12% to
22%. News Corp’s reach as a percentage of regular news consumers would
increase from 32% to 51%. -

» This does not suggest News Corp moves from Group 2 to Group 1% in our charts:
it would not be of the same scale as the BBC in share or reach terms after the
proposed transaction. However, it would be larger in relative ability to influence
opinion than both ITN and the Group 3 providers at the wholesale level.

% See Figure 22 and Figure 23 in section 4 -

XA typographical error contained in the version of this report sent to the Secretary of State on 31
 December 2010 has been subsequently carrected here. The original text was: “This does not suggest
News Corp moves from Group 1 to Group 2 in our charts”.

10
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1.33  This analysis is based on all news sources measured in the survey (across TV,
newspapers, online and radio) and is based on wholesale news provision not retail.

1.34 However, a similar picture is displayed when con3|der|ng all sources of retail news
provision, outlined below, and when considering the main source® of news at the
retail level (see Figure 28 and Figure 30 in Section 4). In both cases, the BBC
continues to be the largest provider, while the transaction increases News Corp’s
potential ability to influence.

Figure 3 - effect of the proposed acquisition on news prowsmn to audiences and
ability to influence based on retail news provision

Percentage of regular news and current affairs consumers - 96% of GB populati()n

Share of reference — all news sources Reach — all news sources
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Source: Ofcom, cross-media audience research, 2010%.

1.35 The BBC is the only Group 1 provider in our analysis, a consequence of its scale in
television, radio and online news. As with all media enterprises, the BBC may have
an institutional view which can shape its editorial decisions. However, the
governance of the BBC is different from other broadcasters in that it has a Royal
Charter that requires it to be “independent in all matters concerning the content of its
output...and in the management of its affairs.” Its strategic direction is set by the BBC

- Trust, which is held publicly accountable for the performance of its role in meeting the
“public interest, particularly the interest of licence fee payers”. The Trust must also
maintain the independence of the executive, which oversees output. This is
fundamentally different from other media enterprises, including News Corp, which
typically have a controlling proprietor.

Internal plurality

1.36 For the reasons set out above, we consider that the proposed acquisition by News

| Corp, giving it 100% ownership of Sky’s shareholding, would reduce the number of
persons with control of media enterprises with Sky ceasing to be a distinct media .
enterprise. Although News Corp would have full control of Sky we have nonetheless

? Share of all sources of news and current affairs used regularly (i.e. at least once a week for all
sources, except for weekly newspaperslmagazmes which are defined as at least once a month} by
adults in GB, by retail news provider. : :

11
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considered the actual extent of control that would be exercised and exercisable by
News Corp. This is in line with the approach taken by the Court of Appeal®.

1.37  We have received a number of submissions on how far internal plurality within the
merged group would help in ensuring a range of opinion, and in particular whether
Sky News could be seen to remain an independent voice to News Corp’s other news
outlets. '

1.38 A number of the submissions received argue that there is a history of intervention in
~ relation to the News Corp owned newspapers, and that there is no reason why this
should not also occur in other media. News Corp submit that TV broadcasting has a
different culture from newspapers, and that for a combination of a number of reasons
such as editorial policy not being a matter for the board, audience expectations and
the nature of TV news (see further Section 5), the transaction would not jeopardise
the editorial mdependence of Sky News.

1.39  In light of the conflicting views that have been put to us on this issue and taking
account of the fact that in this case News Corp would acquire full control of Sky, we
do not consider that we can reach the view that internal plurality will ensure sufficient
plurality in the provision of news and current affairs as part of a first stage review.

1.40 News Corp’s submissions on internal plurality are made in the context of a regulatory
framework which it argues will safeguard against the over-representation. of one point
of view. In particular News Corp have submitted that, in practice, the impartiality rules
help to ensure that the owner of a television station could not intervene to require
news items on their own television news service to receive lesser or greater
prominence for political reasons.

1.41 Ofcom’s Broadcasting Code requires that “news in whatever form, must be reported
with due accuracy and presented with due impartiality”. The requirement for “due
impartiality” is not absolute and broadcasters’ have a degree of editorial discretion in
the selection of the news agenda. We recognise that the impartiality rules may
contribute as a safeguard against potential influence on the news agenda by media
owners, but they cannot themselves necessarily ensure against it.

1.42 In any event, there is a difference between the Broadcasting Code which provides
the regulator with the ability to intervene on a case by case basis to ensure
impartiality in terms of news presentation and the statutory need for there to be a
sufficient plurahty of persons with control of media enterprises. The regulatory
framework, while relevant to the plurality of news and, hence, the statutory public
interest assessment, does not on its own ensure a sufficiency of plurality of news.
This was the position adopted by the Competition Commission in Sky/ITV.

Multi-sourcing and online news provision

1.43 Inarguing that there would be sufficient plurality following the proposed transaction,
News Corp and Sky have made representations and provided evidence that multi-
sourcing (or the use by consumers of multiple sources of news) and the use of online
sources of news have both increased since the Communications Act was introduced
in 2003, which they consider to be significant.

1.44  Although a minority of consumers (18%%) rely on a single media owner, the majority
of consumers draw on a range of sources for news and current affairs. Our research

™ Court of Appeal, paragraph 121

12

MOD300004382



1.45

1.46

1.47

1.48

For Distribution to CPs

Report on public interest test

estimates that the average news consumer uses 2.9 news providers'in a typical
week. Data from submissions from News Corp puts this higher at 4 sources per
week, but includes local and regional sources as well. The loss of Sky as a distinct
media enterprise would not materially change this average number of news providers
used by individual consumers.

However, although we believe multi-sourcing to be important, we do not believe we
can rely on it to ensure sufficient plurality. This is because the process of forming
public opinion does not just depend on individuals consuming news, and then each
forming their own opinion without reference to other consumers. Rather, individuals
consume news, debate and discuss it with others, and it is this process of both news
consumption and debate which helps form public opinion. In our view, what matters
more therefore are the number and range of news providers used by all consumers
and their relative significance, rather than the number and range used by each
individual.

We also recognise the increasing importance of online news provision today. Wider
availability and use of the internet, and the extension of media enterprises’ news
offerings online, allow consumers to access news more €easily from a range of
different providers. Our audience research indicates that online usage appears to be
complementing the use of traditional media for consumers. This can increase the
availability of news sources, and result in consumers using a greater range of
sources than may have historically been the case.

However, traditional media providers account for 10 of the top 15 online providers of
news (eight newspaper groups plus the BBC and Sky), with the remainder
predominantly being news aggregators rather than alternative sources of news. This

' suggests that today online news tends to extend the reach of established news

providers as opposed to favouring the use of new outlets that are not present on
traditional media. We recognise that this could change in the future, but the nature of
any such change is uncertain. ~

We have considered plurality and the need for there to be sufficient plurality by
looking at the number and range of persons with control of media enterprises in light
of their ability to influence opinion. We have done so in accordance with the purpose
of the public intérest consideration. We have considered carefully all the
representations made and evidence available to us, including submissions made in
relation. to the increase in multi-sourcing-and online news provision. However, for the
reasons summarised above and set out in full in Section 5, our view within this first
stage review, is that we consider it reasonable to believe that the proposed ,
acquisition may be expected to operate against the public interest since there may
not be a sufficient plurality of persons with control of media enterprises providing
news and current affairs to UK-wide cross-media audiences.

Forward looking dynamic assessment

1.49

The longer term effects of the proposed transaction are inherently uncertain. Many of
them will depend on how the wider media market develops, which is inherently '
difficult to predict given the extent of dynamic change within the sector. As a result,
the longer-term implications of the transaction are harder to quantify in comparison to
the static effects, and therefore more difficult to take into account. : :

2 Ofcom cross media audience research, 2010
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1.50 These generally relate to the economic position of the merged entity by comparison
to the majority of other news providers in the market (outside of the BBC). Specific
concerns included:

+ Development and launch of integrated news products for convergent devices and
media ‘ '

« Cross promotion between News Corp news titles and channels.
« Bundiing of news products with other media services.
¢ Winning new wholesale news contracts.

1.51 Few of these potential developments can be linked exclusively to the proposed
transaction. In considering the counter-factual, many of these developments may
come to pass regardless of the common ownership of News Corp and Sky. How far
such forward looking developments would affect plurality would depend on a range of
factors including the competitive responses of other players, how far new products
are replicable, or the adoption of new services by consumers.

1.52 Potential consumer benefits could arise as a result of the proposed transaction. For
example, News Corp and Sky have a track record of investing in news. News Corp
is an innovative, well resourced company that can and does explore risky business
models which may benefit both consumers and the wider industry if proven to work.
We believe this is of particular significance in the context of current uncertainties as
content providers seek to identify profitable business models online. However, it is
unclear whether these consumer benefits may or may not result in positive effects for
plurality. :

1.53 We have received representations that suggest there could be public interest
concerns in a forward view. We also note that media markets and news provision is
changing dramatically, with the continued development, launch and adoption of new
products and services. The proposed acquisition ‘may affect these market
developments given the strategic and financial assets of the combined entity.
Representations made to us suggest such effects may be either positive for
consumers or negative for plurality over time. If it was the case that, over time,

" plurality suffered as result of this proposed acquisition, this would reinforce our
conclusions on the static analysis.

1.54 However, there is a high degree of uncertainty about these developments. We do not
rely upon this forward looking analysis for our advice to the Secretary of State; but
note that there are possible situations where both positive and negative effects from
the proposed acquisition could emerge. ' ‘

1.55 In this context, it is important to note there is no mechanism to address potential
plurality concerns arising in the future on an ex post basis.

‘Our advice and recommendations

1.56 This report provides advice and recommendations to the Secretary of State on the
specified public interest consideration in section 58 of the Enterprise Act 2002
‘concerned with the sufficiency of plurality-of persons with control of media
enterprises. -
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157  Ofcom’s advice, based on the evidence and reasons set out in this report, is that it

158

reasonably believes that the proposed acquisition may be expected to operate
against the public interest since there may not be a sufficient plurality of persons with
control of media enterprises providing news and current affairs to UK-wide cross-
media audiences. In reaching this view we do not rely on the dynamic effects
discussed in full in Section 6.

We believe there is, therefore, a need for a fuller second stage review of these issues
by the Competition Commission to assess the extent to which the concentration in
media ownership may act against the public interest, and we advise the Secretary of
State accordingly. ‘ ,

Concerns about wider market developments and sufficient plui'ality |

1.59

1.60

1.61

1.62

1.63

1.64

The future market developments explored in this report suggest that the current
statutory framework may no longer be equipped to achieve Parliament’s policy
objective of ensuring sufficient plurality of media ownership. These market
developments include the risk of market exit by current news providers, or a steady,
organic growth in audience shares and increase in the ability to influence by any one
provider. ’ : ,

These changes are, by their nature, evolutionary. However, a public interest
consideration can only be triggered by a specific corporate transaction. The current
statutory framework may therefore fail to deliver its public interest objectives if |
plurality in the UK is significantly reduced by developments that do not arise from a
specific corporate transaction involving media enterprises. ~

While there is a clear statutory framework for remedying competition concerns which
may develop following a merger or from general market developments,” the same is
not true of concemns related to plurality. This means that if a transaction is found not
to operate against the public interest in relation to plurality, there is no subsequent
opportunity or mechanism to address or consider any plurality concerns that may

emerge in the future.

This suggests that a more fundamental review and possible reform of the current
statutory framework may be required. Any such review would be a matter for
Parliament. ‘

Any new mechanism would need to provide a means for intervention if market
developments resulted in significant concerns about the sufficiency of plurality over
time. Atthe same time, it must be transparent and proportionate, ensure freedom to
innovate in response to market developments, to make risky investments and earn
suitable rewards and must avoid creating negative or perverse incentives.

We therefore also recommend that the Government consider undertaking a wider
review of the statutory framework to ensure sufficient plurality in the public interest.
Specifically, we believe there may be value in providing for intervention where

~ plurality concerns arise in the absence of any transaction involving media enterprises

and which are not safeguarded by the current media ownership rules.

7 These include the use of ex post powers under the Competition Act, as well as the possibility of a
market investigation reference under the Enterprise Act. e TR :
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Section 2

Introduction

The prdpos_ed acquisition and Ofcom’s role

2.1 On 3 November 2010 News Corporation notified the European Commission of its
intention to acquire the shares in British Sky Broadcasting Group plc it does not
already own (throughout the report we refer to this as the “proposed acquisition” or
‘the transaction”). This would increase its holding from approximately 39.1% to
100%. : -

2.2 On 4 November the Secretary of State issued a European intervention notice in
relation to the proposed acquisition. The notice specified the public interest
consideration in section 58 of the Enterprise Act 2002 (‘the Act’) concerned with the
sufficiency of plurality of persons with control of media enterprises. Thisis: = °

‘the need, in relation to every different audience in the United Kingddm orina
particular area or locality of the United Kingdom, for there to be a sufficient plurality of
persons with control of the media enterprises serving that audience”.

2.3 Consequently, Ofcom must report to the Secretary of State by 31 December 2010 on
this public interest consideration. Our report must provide advice and
recommendations on the specified public interest consideration, which may be
relevant to the Secretary of State’s decision on whether to refer the case to the
Competition Commission.

2.4 It is not Ofcom’s role to advise on whether concerns are conclusively established but
rather to advise on whether they may be concerns such that a fuller second stage
investigation is warranted. In our advisory role undertaking a first stage assessment
within 40 working days, the threshold to be reached for Ofcom to advise the
Secretary of State that the proposed acquisition may warrant fuller consideration by \
the Competition Commission is fairly low. Ofcom needs to hold a reasonable belief,
on the basis of the evidence available, that it may be the case that the proposed
acquisition may operate or be expected to operate against the public interest®.

Our approach

2.5  After receiving the European Intervention notice, we published a guidance note on
our approach to the public interest test®*® and invited the parties and other
stakeholders to comment on the proposed acquisition in a number of areas,
including: content types; audiences; media platforms control of media enterprises;
and future developments in the media landscape®. We received submissions from a
range of stakeholders, and have taken these into account in our advice.
Representations were received from :

* 20 commercial and professional organisations (including News Corp and Skyy);

* 8 academics and noted industry observers;

% Office of Fair Trading & Ors v |BA Health Ltd [2004] EWCA CIV 142 {19 February 2004)
% http:/imedia.ofcom.org. uk/2010/1 1/04/ uidance-note-for-pu

. cguléltlon of-Eskyb by-news-corgoratlon/
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» 96 direct submissions from individuals; and
» 58,600 individuals via two online campaign groups.

26  In order to assess the public interest consideration defined by the Secretary of State,
we have adopted a similar approach to that of the Competition Commission in the
Sky/ITV case. We have therefore considered: ) '

s The nature of the public interest test, including sufficient plurality, described
below y

o the relevant audience(s), deﬁﬁed in Section 3;

e the current market situation, including News Corp and Sky’s contribution to news
and current affairs and consumers’ behaviours, outlined in Section 4

o the static effects of the proposed transaction, considered in Section 5;

e aforward view (dynamiC) of the effect of the proposed transaction, in Section 6;
and -

2.7 We provide conclusions and recommendations in Section 7.
- Sufficient plurality of persons with control of media enterprises

28  As explained in the Secretary of State’s guidance on the media public interest merger
provisions, the public interest consideration outlined in 2.2 above fis concerned
primarily with ensuring that control of media enterprises is not overly concentrated in
the hands of a limited number of persons. It would be a concern for any one person
to control foo much of the media because of their ability to influence opinions and
control the agenda. This broadcasting and cross-media public interest consideration,
therefore, is intended to prevent unacceptable levels of media and cross-media

dominance and ensure a minimum level of plurality’”.

29  Ofcom has awide discretion in relation to our assessment of sufficient plurality. What
is required is “a qualitative assessment of the position resulting, or likely to result”,
from the proposed acquisition®. This is inevitably a matter of judgment, which we
exercise with regard to the considerable importance Parliament has attached to the
preservation of plurality of controllers of media enterprises®®. The relevant
Government minister said in 2003 “media] plurality is important for a healthy and
informed democratic society. The underlying principle is that it would be dangerous
for any person to control too much of the media because of his or her ability to

influence opinions and set the political agenda™*.

2.10 News Corp argued that plurality has increased since Parliament last Iégislated in
relation to it, the inference being that it must now be more than sufficient such that
the proposed transaction (even if it reduces plurality) cannot be said to operate

3 DTI Guidance: the Enterprise Act 2002: Public Interest Intervention in Media Relevant merger
situations, May 2004, paragraph 7.7 :
% Gourt of Appeal British Sky Broadcasting Group pic v The Competition Commission and The
Secretary of State for Business Enterprise and Regulatory Reform [2010] EWCA Civ 2 ( “Court of
Appeal"), at paragraph 87. '
% |bid at paragraph 104. ,
% | ord Mclntosh of Haringey (Parliamentary Under Secretary, DCMS) 2 July 2003, Hansard

17

MOD300004387



For Distribution to CPs

Report on public interest test

against the public interest. On the other hand, many respondents argued that
plurality is already insuffi cuent and that the proposed transaction would exacerbate
the problem®.

2.11 When examining the effects of the proposed acquisition on the sufficiency of plurality
of persons in control of the media, we adopt the same approach taken by the CC in
the Sky/ITV case: : _ N

“Whilst recognising that it would not be sufficient for plurality purposes to rely on a
single provider (for example, the BBC), we do not consider it necessary to take a view
on precisely how many owners would constitute a ‘sufficient’ level of plurality of ’
persons. Rather, we have looked qualitatively at sufficiency. We have considered
suff:c:ency by reference to the current levels of plurallty, havmg regard fo any change
in plurality that arises as a result of the acqwsttlon

2.12 . We therefore commence our analysis by referenoe to the current levels of plurality.
We consider how the proposed transaction may affect the level of plurality in the
market today, and whether this may raise risks for the public interest in terms of a
potential reduction in media plurality such that a fuller second stage investigation is
warranted. ‘

2.13  In undertaking our assessment, we consider a number of broad points that underpin
our advice and recommendations. These include:

. defining the relevant audiences for the proposed acquisition;

s media enterprises; ' R

. control of media enterprises and assessing the effects of any change on plurality;
» assessing external and inte.rnal plurality;

. the 'timeframe for forward-lookihg analysis; and

e plurality and other regulatory measures.

Defining the relevant audiences for the p rop"osed acquisition

2.14 In relatlon to the audiences served by the merging parties, (which includes
readers®), the Act gives us a wide discretion to consider them all together
separately, parts of them or in groups, as we consider approprlate

2.15 In this case we consider that relevant audiences should be defined according to:

» Content types: Parltament did not define spécific content genres as being
important to plurality. We need to consider which content types are most relevant
to the proposed acquisition and plurality.

¥ See e. g. responses from 38 Degrees, Campaign for Press & Broadcasting Freedom paragraphs 4.1

to 4.3 and 5.1, NUJ pages 3 and 4, Robert Beveridge page 2 and Prof Steven Barnett page 6.
Competltron Commission Report on the Acquisition by BSkyB plc of 17.9% of the shares in ITV Plc

sent to Secretary of State (BERR) 14 December 2007, (*Competition Commission”), paragraph 5.15.
Sectlon 58A(8) of the Act. .. . S
¥ Section 58A(6) and (7) of the Act
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¢ Geographical location: the audience affected by the proposed acquisition may be
- UK-wide or confined to particular geographical areas. This depends primarily on
the geographical scope of the activities of the media enterprises involved in the
transaction.

« Media platforms: audiences should also be defined according to the media used
to access relevant content types provided by the merging parties.

»  Sub-groups: in defining audiences we have also had regard as to whether
particular sub-groups (for example according to age, socio-economic groups,
ethnicity or other criteria) may be more affected than others by the proposed
transaction.

Section 3 of this report discusses our audiencé definition.

Media enterprises

217

2.18

2.19

2.20

For the purposes of this assessment a “media enterprise” consists in or involves
broadcasting or the supply of newspapers®. Broadcasting means, very broadly, the
provision of radio and television services®™. A “newspaper’ is a daily, Sunday or local
newspaper circulating wholly or mainly in the UK or part of the UK*'. However, media
enterprises typically publish content online, reflecting the public’s growing access {o
and popularity of the internet. When we are considering the “sufficiency” of plurality of
media enterprises, we have had regard to the content they, and others, publish
online. '

In many of the representations we received, stakeholders have commented on the
role of the internet, including online news providers who are not also UK TV news
broadcasters or newspaper groups. In terms of the Enterprise Act, these are not
defined as media enterprises. However, we consider the internet and wider online
news provision to be relevant in any consideration of the sufficiency of plurality in the
provision of news and current affairs and we have taken it into account.

Some representations submitted that wholesale news provision also falls outside the
scope of the public interest consideration. As noted by the Competition Commission,
in providing wholesale news to channels and publishers, both wholesaler and
channel operator share some degree of editorial influence.

“Within the strategic framework provided by the channel operator, the news provider
(e.g. ITN, Sky News) is responsible for day-to-day editorial control, such as selecting
the stories to be presented on a given bulletin and the way in which they are to be
presented..the channel operator remains ultimately accountable (including to the

regulator) for the news that is presented on its channels”.*?

Sky’s provision of news (‘Sky News') to other media enterprises may not, of itself,
bring Sky within the definition of “media enterprise” for the purpose of the statutory
test. However, it is relevant to the question of the contribution made by those other
media enterprises to plurality and therefore to the degree of any concerns arising -
from the proposed transaction. In any event, Sky is a “media enterprise” and it

¥ gections 58A(1) and 58A(2) of the Act. :

“ Services for which a Broadcasting Act licence is required, see section 44(9) of the Act.
' Section 44(10) of the Act. .

%2 Gompetition Commission, 2007, par 5.55 (c) and (d).
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indirectly serves a variety of audiences besides its retail audiences, through
wholesale news provision.

2.21  Typically, while national news outlets may source news from upstream providers like
news wires, the national news outlet generally retains editorial control and plays a
significant role in shaping the position and tone of their output. This is qualitatively
different from wholesale news provision by ITN and Sky News to TV and radio
retailers, the scope of the latter to make day-to-day editorial decisions on the content
is far smaller.

2.22 ' Inthe analysis which follows, we present data on the proposed transaction both with
wholesale content provision included, and with it excluded. In considering wholesale
content provision, we have only included those wholesalers who typically provide a
refined product in relation to which there is little scope for editorial adjustment by the
retailer. This means we have included [TN and Sky News, but excluded, for example,
the news wires.

Control of media enterprises and assessing the effects of any change on plurality

2.23  Ofcom’s consideration of plurality takes into account the fact that News Corp already
holds approximately 39.1% of Sky, noting the proposed acquisition would move it to
having full control. In Sky/ITV, the Court of Appeal determined how we should
approach a situation like this within the framework of the Enterprise Act 2002 (the
“Actﬂ)'

2.24  OQur starting point is that the proposed acquisition reduces the number of persons
having control of media enterprises*®. Full control wilt allow News Corp to do a
number of things it cannot do at present, for example, to take decisions which are in
the exclusive commercial interests of News Corp. :

2.25 However, the Court of Appeal has made it clear that in order to assess plurality and
- sufficiency of plurality, it is right to look not just at the number of persons having
control, but also at the range™ of persons having control, before and after the
transaction, We must also “take into account the actual level of control exercised and
exercisable over a relevant enterprlse by another” and make an assessment which is
qualitative not quantitative™.

2.26 In this report we have categorised these considerations under number and range,
and included an assessment of the sources of news and current affairs avallable to
consumers. ~

2.27 In addition, we believe a consideration of the relative “ability to influence’ of media
enterprises, particularly evidenced by audience share, reach and trust, is important to
any assessment of the effect of the proposed acquisition on plurality. This is -
because, as the DTI guidance outlines, what constitutes a sufficient number of
owners controlling media enterprises in a given case may be affected by the relative
audience shares that these enterprises hold*®. Should a transaction increase
significantly the ability of one media enterprise to influence relative to others, this
would suggest a greater concentration affecting sufficiency of plurality.

4 ., Section 58A(4) of the Act, see also Court of Appeal at paragraph 121.

“ In our report, we use range to cover the concepts of ‘range and variety’ — see Court of Appeal
paragraph 920

5 Sky/lTV, at paragraph 121.
8 DTI Guidance: the Enterprise Act 2002: Public. Interest Interventlon in Media Relevant merger
situations, May 2004, paragraph 7.10
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Assessing external and internal plurality

2.28 In carrying out this assessment, we adopt the same approach as the Competition
Commission did in Sky/ITV. We look at the range of opinions and views across the
various groups of media enterprises (external plurality), and at the range of opinions
and views within a group of media enterprises (internal plurality).

The timeframe for forward-looking analysis

2.29 We noted that representations made by interested parties were concerned with both
effects arising directly by virtue of the transaction taking place, but also with effects of
the acquisition considered in a wider context of market evolution. Inour analysis we
have sought to make a distinction between these.

2.30 Section 4 of this report discusses what we refer to as a static analysis of the effects
of the proposed acquisition. This focuses on short-term effects on plurality that would
arise directly from the transaction.

231 Section 5 illustrates our dynamic analysis. This considers the possible effects on
’ plurality in a forward-look view of the market, considering possible changes to
plurality affected by the transaction over a period of time. ‘

Plurality and __other regulatory measures

2.32 The public interest consideration is one of a number of regu.latOry'mechaniéms which
can have a bearing on plurality.

2.33 Parliament has previously put in place media ownership rules for television, radio and
newspapers. Ofcom has a statutory duty* to undertake a review of these rules every
three years. Although the purposes of the media ownership rules are similar to those
of the public interest consideration, the scope of the media ownership rules is
narrower, focusing in particular on ownership of Channel 3 licences alongside other
media outlets. :

2.34 Ofcom’s Broadcasting Code contains impartiality provisions, requiring that news is
reported with due accuracy and presented with due impartiality™®. For example, views
and facts must not be misrepresented. Views must also be presented with due
weight over appropriate timeframes. We consider linkages between these regulations
and the effect of the proposed acquisition on plurality in Section 5 of this report.

2.35 Plurality is distinct from competition considerations and therefore competition policy.
Parliament has acknowledged the role that competition law plays in protecting
consumer interests where concentrations of market power are concerned but such a
framework alone would not guarantee plurality®. '

2.36 A parallel but distinct review of any competition issues resulting from the proposed
acquisition is being conducted by the European Commission®. ,

“ The Public Bodies Bill proposes to amend the Communications Act 2003 to remove this duty.

8 gection 5 of Ofcom’s Broadcasting Code, which broadcasters are required to comply with under the
terms of their licences (http://stakeholders.ofcom.org.uklbroadcasting/broadcast—codes/broadcast—
codelimpartiality/) : ‘

4 goe for instance Hansard HL Debate, 2 July 2003, ¢ 913, and Hansard HL Debate, 5 June 2003, ¢
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Section 3

Audience definition

3.1 In considering what audiences are relevant for this tést we have focused on UK-wide
audiences for cross-media news and current affairs including TV, radio, newspapers

and the internet. The paragraphs below set out our thinking in relation to the
constituent elements of this audience definition, as set out in section 2:

o Content types
e Geographical location
e Media platforms |
e Subgroups
Content types: news and current affairs

3.2  Representations from merging parties and third parties focused on the provision of
news content. This is consistent with the approach we took in the Sky/ITV case in
2007, where we concluded that Parliament’s focus on how media enterprises
influence opinion and set the political agenda suggested that news was the most
important content type. Within news we include international, national and regional
- news stories. : ‘

3.3 - Other categories of content can also be relevant to the public interest consideration.
In broadcasting, the term ‘current affairs’ relates to programmes providing in-depth
discussions of current events of particular political, economic or social importance.
These programmes play an important role in providing consumers with information
and analysis about society, and therefore in the formation of public opinion. Previous
Ofcom research highlights that 45% of consumers chose current affairs as one of-
their top 5 priorities for the main 5 TV channels in terms of social importance. This
placed it in second place behind news (74% of respondents chose news as one of
their top 5 social priorities).
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Figure 4 - Mapping social and personal importance for content genres on main TV
channels ' |
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34 Inthe Sky/ITV case, the Competition Commission focused its analysis on national
news, but it also acknowledged that genres such as current affairs were connected
with the formation of public opinion.

3.5 Newspapers are not solely devoted to the reporting of news, but also provide content
based on in-depth discussions and opinionated commeéntary. Representations made
to us have highlighted the importance of these features in informing and influencing

k opinions and therefore contributing to democracy®'. '

36 In TV and radio broadcasting current affairs programming provides content that is to
some extent comparable to the features of newspapers discussed above. In the
context of our cross-media analysis for this case, we believe that current affairs
broadcasts are relevant to our assessment. o

3.7  Our content type definition therefore uses the terms ‘news and current affairs’ to refer
to programmes and articles provided across all the relevant media platforms that
inform the public and contribute to democracy through the reporting, discussion and
commentary of current events. As a result, we have only considered the Sky News

~ channel in this analysis, as opposed to other factual channels carried on the Sky
platform that could have some current affairs related content (for example National
Geographic or the History channel). We have also excluded sports news '

programming.
Geography: UK wide audiénces

38  The two parties’ main focus for news and current affairs within the UK is the provision
of news and current affairs to a UK wide audience, with little provision of news at the

5 Sky submission, Slaughter & May, NUJ, Enders -
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' regional or local level. We therefore believe that the relevant geographic audience for
the public interest consideration is UK-wide.

3.9  OnTV, we have considered all national TV news and current affairs providers. On
radio, we have considered station groups that have national or near-national
coverage. This includes all national analogue licensees, but also groups like Bauer
Media that, through a network of local stations, achieve near-national coverage and a
substantial audience share. In addition, we note that many of the local stations
provide news at a local level that is sourced from a single, UK-wide provider (IRN)

3.10  We note that, wnthm newspaper and online platforms, there is a mix of UK-wide and
regional titles and news provision. Amongst online services, international titles also
feature as a prominent source of news for consumers. Both regional and international
tittes and channels can make a contribution to public opinion and therefore the
democratic process. However, UK-wide news and current affairs providers can be
expected to have a wider reach and greater relevance to UK democracy g|ven a UK
specific agenda.

3.11  We have excluded from our analysis regional newspaper groups because they do not
provide news to a UK-wide audience, and will have lower circulations and
readerships for individual titles compared to national newspaper groups. Some
regional titles, notably within newspapers, may have a reach large enough to
influence nation-wide opinion. These include publications like the Evening Standard
in London and regional variations of Metro. Both are free papers, and one an evening
paper. Our investigation has not afforded us the time to examine in detail how far
such publications may contribute to plurality nation-wide. We have therefore .
excluded them from our audience definition. If there is a subsequent reference to the
Competition Commission, this may be an area for further analysis.*

3.12 We also note that press titles that are only available in the devolved nations
(Scotland, Wales and Northern Ireland) will influence public opinion in those nations,
and hence contribute to the democratic process. However, we have received no _
submissions and found no evidence that suggests audiences in the nations would be
more significantly affected by the proposed acquisition than the UK-wide audience. -

3.13 These factors combined suggest that thére is no need fo define a sub-national
audience for the purposes of our assessment of the public interest consideration.

Media platforms: cross-media

3.14  Prior to the transaction News Corp provides news and current affairs in newspapers
and online, whilst Sky provides news and current affairs directly on TV and online,
and indirectly over radio as a result of wholesale news provision to commercial radio
through a contract with IRN. The only areas of overlap are therefore in relation to
online audiences.

3.15 Post-acquisition, the two parties combined would provide news and current affairs
directly on TV, in newspapers and online; and indirectly over radio. With the
exception of online, neither News Corp nor Sky is both present on a single platform.

%2 Qur market research included regional and local news providers within the questions asked as it
was scoped before a final decision was taken on the audience definition. Local and regional
providers referred to by consumers are therefore included in results under ‘other’. This has the effect
. of diluting the share of references for the na’uon—mde news.providers. For. thﬁ;eggh gf news...
providers, it has no effect.
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3.16  We have not considered the effect of the transaction on the plurality available to
audiences for online news only as these are not defined as media enterprises in the
Enterprise Act. We have included online within cross-media audiences for the
reasons outlined in paragraph 2.18.

3.17 We therefore consider that relevant audiences should be considered cross-media,
including TV, newspapers, radio and online.

No audience subgroups

3.18 We have analysed consumer markets at the UK-wide level by age, socio-economic
group and by the news title that consumers claim to be their ‘main’ source of news.
As we illustrate below in 4.56 to 4.58, we note that there are some variations in news
consumption among age and socio-economic groups, especially in relation to the use
of news sources on the internet, but we do- not think these variances suggest a need
to define sub—group audiences.

319 No representa’uons suggested there were specific concerns for ethnically defined
sub-groups. Some concerns were raised about consumers who solely source news
and current affairs from a combination of News Corp and Sky, but we note that this
group is likely to be very small (see paragraph 5.109 and 5. 112)

3.20 Our view is therefore that no particular sub-groups would be more S|gn|f|cantly
- affected than the population as a whole as a result of this proposed acquisition. We

do not consider there is a need to define separate audiences on the basis of
geography, age, socio-economic group or ethnicity.
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Section 4

The current situation

4.1 In this section we examine how audiences access and consume relevant content
types within and across platforms as context for our advice and recommendations.

4.2 In considering the situation pre-transaction, we have had regard to the following
issues: g

* how news is gathered;

» the importance that consumers attach to different media platforms when sourcing
news; ' :

» how consumers access and consume news and current affairs within media;

e how consumers access and consume news and current affairs across TV,
newspapers, radio and online;

e how consumers rely on different and multiple sources, within and across-media;
and

e consumers’ trust and critical evaluation of the news they consume.

4.3 Annex 1 discusses the data sources used in this report

How news is gathered

4.4  Today, consumers are provided news content by channels and publishers from two
sources: content produced in-house (retail content); and content sourced from third
parties (wholesale content). For example, ITV and Channel 4 source news content
and programming from ITN and Five from Sky. ITN and Sky are acting as ‘wholesale’
news providers, while [TV, Channel 4 and Five can be considered as the ‘retailer’.
The BBC and national newspaper groups on the other hand produce a significant
amount of news content in-house, fulfilling both wholesale and retail roles.

4.5 However, this is a simplification of the actual process for news gathering and -
aggregation. In practice, news providers source stories and content from a range of
~ areas, including for example news wires. For example, News Corp’s submission set
out the range of sources for news stories used by different media providers, as
illustrated in Figure 5 below®. ' :

%3 The citations analysis was submitted to Ofcom by News Corp and undertaken by Perspective. It is
based on stories tracked by Google News for 6 month period 1 June 2010 to 30 November 2010 that
were available at 8-17 December 2010. The following stories / cross references were excluded:
e those about a media outlet rather than citing it (eg coverage of the BBC Licence Fee
settlement was not counted as a citation of the BBC);
o histarically referenced stories (e.g. quotes in.a biography); and. .
» stories from newspaper reviews / gossip columns.
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Figure 5 - Original sources of news stories appearing in outputs of a selection of
media enterprises (BBC, Reuters, Guardian, Mirror), June to November 2010
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Source: News Corp submission - Perspective report, Setting the news agenda, 15
December 2010

46

47

48

[3<]. We consider that news agencies play an important role in news gathering, but
that whilst this gives them some ability to influence the news agenda, there are a
number of other sources of influence.

A source may be influential in that it “breaks” stories, for example, by carrying out its
own investigation. Alternatively, a source may be important because it is capable of
bringing a story wide publicity. A story broken by a regional news outlet may be ,
picked up by a national one. A story given enough coverage by an outlet with enough
influence may become so important that all news outlets must cover it or lose
credibility. All these roles matter in any consideration of plurality.

In the time available to us we have not been able to assess the relative importance of
these different roles. Overall, our view is that the ability to influence opinion is held
mainly by those media enterprises that can exert meaningful editorial control over the
news and current affairs output of media en’cerprises Therefore, and as noted above,
we have included wholesale news providers in our analysis, but not the content
provided by upstream suppliers of individual stories.

Main sources of news and current affairs by medium

49

When asked to identify their main source of UK news, consumers do not appear to
attach equal weight to all platforms. Ofeom’s media tracking study has consistently
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identified the television as the most popular ‘main’ source of UK news for a large
proportion of the UK adult population aged 15+ (73% of all respondents, according to
our media tracking study, 2009). Older people are more likely to cite the television as
their main news source, as are people in the C2DE socio-economic group.
Newspapers are cited by a further 8% of the UK adult population as their main
source, with radio at 7% and online 7%"*. :

4.10 Our media tracker research suggests that the proportion of the population nominating
online as their main UK news source looks to have risen over time (up by four
percentage points from 3% in 2005), probably reflecting the growing take-up and
access to broadband services across the UK. The results suggest that during that
same period TV has maintained or even enhanced its importance and that the growth
in online to date appears to be mainly at the cost of newspapers, and radio.

% Our recent cross media audience research (CMAR) showed a similar pattern in the proportion of
people naming each media platform as their main source of news, although actual figures differ. The
results were 63% for television, 14% for newspapers, 10% for radio and 10% for total internet.
Differences in results between the two surveys are likely to be due to a fange of methodological
differences including: (1) Question asked: main source of UK and international news and current
affairs (CMAR), main source of UK news (media tracker). CMAR splits out internet on computer and
internet on mobile phone whereas Media tracker did not. (2) Time period: November 2010 (CMAR)
April and October 2009 rolled data (media tracker). (3) Sampling: CMAR quotas for age ranges
including 65+, and starts at age 16, and covers Great Britain, media tracker quotas for age ranges
including 55+, and starts at age 15, and covers UK. (4) Question order: CMAR questions focused
solely on UK and international news and current affairs and were the first questions asked of
respondents, the media tracker question.is asked towards the end of a 40 minute survey.on a range
of media related subjects, including questions on main source of local news. o
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Figure 6 - Main source of news by platform - 2005-2009
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Source: Ofcom Media Tracker. Base: All UK Adults aged 1 5+ ‘Total Other’ = Te{etegi,
Magazines, Talking to other people, Other. Note: data is not fully comparable over time
except for 2009 vs 2008 due fo method chariges

News and current affairs consumption on individual media
Television

411 Ourrecent cross-media audience research (2010} found that 79% of adults stated
that they regularly use TV as a source of news®®, with 29% of regular news
consumers saying that they source their news only from TV on a weekly basis. TV
therefore represents a particularly important source of news to a large proportion of
the population.

412 TV viewing of national news, as classified on BARB, has remained fairly constant at
around 20 minutes per day per UK adult aged 16+ over the last few years. There has
been a slight decline since 2002, when the average daily viewing was 20.9 minutes
per day, compared to 20.0 minutes per day in 2009.%,

413 The vast majority of news in the UK (at the retail level) is provided by five media
owners, BBC, ITV, Channel 4, Five and Sky. In addition, there are a number of
specialist news channels such as France 24, Euro News and Al Jazeera, Fox News
and CNN. However, these specialist news channels do not have a UK news agenda
and are only watched by a small minority of audiences”’

55 Respondents were provided a fist of different media types and then asked the question “From the
list below, please tell me which of these you use regularly for UK/international news and current
affairs, by regularly | mean at least once a week.”
% gource: BARB, Network plus.
STWiith the exception of Euro News and Fox News, the remaining specialist news channels are not
measured or reported by BARB. We estimate these non-BARB reported channels represent a very

small proportion of total national/international news viewing. BARB Network plus figures for 2009
show that Euro News achieved a total share among all UK adults 16+ of 0.01% and Fox News
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4.14 At the wholesale level, both Sky and ITN have contracts to supply news content to
Five and [TV / Channel 4 respectively. As discussed above, we have therefore
considered the impact of the transaction at both the wholesale (news content
provider)® and retail (news broadcaster)® level,

4.15  Figure 7 below provides a breakdown of the audience share for national TV news
viewing (based on the BARB subgenre of national and international news) for each of
the five main providers, according to BARB®. At the retail level, there are five
providers: the BBC is the most watched provider (70%), ITV second {18%), followed
by Sky with 6% share (based on Sky news channel), Channel 4 at 4% and Five at
2%.

4.16 = This analysis also shows that, over time, the BBC share of news viewing has
increased, while ITV's share has declined and Sky’s share of news viewing has
remained relatively stable. At the wholesale level, there are only three principal
providers of TV news content. The BBC is the leading provider of TV news,
accounting for a 70% share of national news viewing, TN is second with 22% and
Sky is third with 8% (Sky news channel and Five combined) in 2009.

Figure 7 - Share of viewing to ‘national and international news’ on TV by media
retailer, 2002 - 2009
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Source: BARB, All adults (16+), Network Plus, 2002-2009. National News genre. BBC =
BBC One, BBC Two, BBC News; [TV C4; Five; Sky = Sky News channel.

417  According to BARB, on a weekly basis, 38.6 million adults ('ZQA% .@f the ad;ﬂt
population, 16+) watched at least 3 consecutive minutes of television news in
Qctober 2010,

achieved a total share of 0.02%. Total minutes viewed per day for Euro News channel overall
averaged at 0.02 per adult and 0.04 for Fox News.

* That is, Five's audiences will be attributed to Sky, and Channel 4TV audiences to {TN.

% That is, audiences will be attributed to Five, Channel 4 and [TV as separate media enterprz§es.

% This analysis excludes ‘other’ viewing to the national and international BARB subg_enr'eg which
represents Jess than 1% of the total genre from 2002 to 2009. In 2009 ‘other’ news viewing
represented 0.3% share of the total category. Fox News does not appear in this figure, as its schedule
is not classified as news in BARB. Programme genre classification is optional.
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418 Interms of audience reach’, the BBC continues to maintain a significant presence
with 33.5 million adults (or 69% of the aduft population) watching at least 3
consecutive minutes of news on a weekly basis in October 2010. At the wholesale
level, ITN reached 21.9 million UK adults (45%) in a typical week in October 2010. At
the wholesale level, Sky's news content reached 11.7 million (24%) adults (i.e. Sky
news channel and Five news combined). Sky's reach was 4.8 million (10%) adults
when considered at the retail level (excluding wholesale provision through Five).

Figure 8 - Average weekly reach for TV ‘National News’ (October 2010

Reach criteria = 3 consecutive minutes
40 i i [
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Source BARB, All adults (16+), All homes, October 2010. National News genre. Reach
criteria = 3.consecutive minutes at jeast once in the week. Full w_eeks used. BBC = BBC
One, BBC Two, BBC News; ITN = [TV1, C4; Sky = Sky News, Five.

Newspapers

419 Our cross-media audience research (2010) found that 44% of adults say that they
regularly use newspapers as a source of news, with 6% of regular news consumers

only sourcing their news from newspapers on a weekly basis.

4.20 - Newspaper providers have, over the last decade, experienced a decﬁnfa in ci{cu%aﬂon
for both daily and Sunday newspapers, with total national newspaper circulation
falling from around 13 million for daily newspapers and 14 million for Sunday
newspapers in 2000 to 10 million copies in 2009 for poth daily and Sunday
newspapers"2. Newspaper readership is also in decline, with the x_’mmber of people
reading a Sunday title falling by almost 5% per annum over the nine years to 2009,
while daily readership has fallen at an average annualised rate of almost 3% over the

same period®.

61 Reach is defined as any viewing to the national news genre for 3+ consecutive minutes, in this case

on a weekly basis in the month of Octaber 2010. )
62 gaurce: Audit Bureau of Circulations { MediaTel / Ofcom calculatl'cns
83 guuroe: National Readership Survey / MediaTel / Ofcom calculations.
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4.21 There are eight main providers of national newspapers, publishing 20 national daily
. and Sunday titles between them, accounting for 100% of total paid-for circulation®.

As Figure 9 below demonstrates, News Corp has the largest national newspaper
group; its titles, which include the Sun, The Times, The Sunday Times and the News
of the World, account for over a third (35.7%°°) of combined daily and Sunday
national newspaper circulation. DMGT (Daily Mail) has the next largest share of the
market by circulation (20.8%°), followed by Northern & Shell (Daily Express, Dally
Star), with 14.2%°.

Figure 9 - National newspaper market share by publisher, 2000-2009
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Source: Audit Bureau of Circulations / MediaTel / Ofcom calculations
Note: Publisher data is based on current ownership and is not retrospective. Excludes
regional newspapers

4.22 The National Readership survey provides industry data on the readership of
newspaper titles, in terms of Average Issue Readership (AIR). This is defined as
anyone who has read or looked at a newspaper title for two minutes or more within
the issue period of the newspaper. For example, for daily newspapers the
respondent is asked if they have read a title yesterday. These restults provide an -
equivalent metric to the television reach figures provided above in estlmatmg the
number of people who have read a partlcular title.

4.23 Figure 10 below shows that News Corp has the highest readership of all newspaper
groups, with 14.5 million adults aged 16+ (or 29% of the adult population) reading at
least one of their titles. News Corp’s readership is approximately double that of
DMGT (7.3 million, 14.8%) and Tnmty Mirror Group (6 8 million, 13.9%), the second
and third largest newspaper providers®®.

% There are a number of other newspaper titles in the UK, however, these have been excluded from
our analysis as they have a regional or non-UK wide (e.g. Scottish) news focus. Four remaining
national newspapers have also been excluded — Daily Sport, Saturday Sport, Sunday Sport and
Racmg Post — as they do not carry a material amount of national news.

® News International accounts for 34.8% of circulation for daily newspapers, and 41. 3% of circulation
for Sunday newspapers.

% DMGT account for 20.9% of circulation for daily newspapers, and 20.1% of circulation for Sunday
newspapers ABC/MediaTel/Ofcom calculations

7 Northern & Shell account for 15% of circulation for daily rewspapers, and 17.5% of circulation for
Sunday newspapers. ABC/MediaTel/Ofcom calculations

8 National Readership Survey 2010 - (October 2009 - September 2010). Based on net average issue
readersh|p, 6 day period for daily titles.
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Figure 10 - Readership fdr national newspaper groups
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. Source: Ofcom / Kantar Media analys:s based on NRS data 2010 (October 2009 -
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Note: Daily and Sunday national newspapers only, excluding regional newspapers Net
reach is based on average issue readership (AIR). For daily papers this is 6-day AIR. Trinity
Mirror includes Daily Record in Scotland.

- Online services

4.24  Qur cross-media audience research (2010) found that 26% of adults regularly use
the internet as a source of news®. Internet take-up, currently at 76% of UK homes,
continues to grow’®, with an increasing number of people usmg the internet as a
source of news (as dxsplayed in Figure 6 above).

425 The internet is the only platform on whlch both Sky and News Corp dlrectly overlap.
: As Figure 117" below shows, News Corp is currently the fourth largest online news

® This is compnsed of 24% for internet on computer and also 5% for mtemet on mobile phone, which
when combined and de-duplicated is 26%.
" Ofcom Consumer Experience Reéport 2010, p. 23-24.
™ Qur figures for the share and reach of each owner exclude regional and international tltles for each
owner. However such titles are included in the total number of page views and minutes from which
the percentages are calculated (i.e. the denominator includes page views and minutes to regional/
international sites). This has the effect of understating the share and reach figures for media owners
who have regional and internationat titles. Including international and regional titles in our reach and
* share figures would have the following effects:
e DMGT’s share of minutes increases from 15.7% to 18.7%, and its reach from 2.1% to 11.8%.
e GMG's share of minutes increases from 8.2% to 8. 5% while its reach increases from 7.4% to
7.8%.
e News Corp’s, share of minutes increases from 7. 5% to 7.8% when international titles and the
Scottish Sun are included, while its reach increases from 7.7% to 8.2%. :
e Other media providers including Trinity Mirror and The Lebedev Foundation also show slight

increases in population share and reach when regionalfinternational titles are included.
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provider in terms of both page views (7.0%) and minutes (7.5%), while Sky currently
is tenth (with 1.7% and 1.8% for page views and minutes respectively). The BBC
leads the usage of online news sites with a 39.7% share of page views and 35.4%

. share of minutes of use.

Figure 11 - Share of Page Views and Minutes for Top 50 News Sites by wholesale
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Sourcg Nielsen, home and work panel applications mc[uded all people aged 2+, October
2010.

4.26 Nielsen provides a standard metric of population reach, which is defined as the
proportion of the total UK population aged 2+ who have visited a site. In terms of
population reach, News Corp was the third largest internet news provider, reaching
4.6 million |nd|V|dua|s (or 7.7% of the UK population, aged 2+"°) with its online news
content in October 2010, while Sky reached 1.6 million individuals (2. 6% of the
population). The largest provider was the BBC, reaching 12 million individuals-
(19.8%), followed by DMGT reaching 5.5 million individuals (2.1%). This data shows

s The chart would also include some standalone regional or international pfovfders Such as the
New York Times and Gannett.

" Market share calculated as a percentage of the top 44 sites in Nielsen’s ‘Current Events & Global
News’ subcategory combined with six other relevant sites (FT.com, Wall Street Journal, Reuters,
Metro.co.uk, Northcliffe Newspaper Group, Archant Regional Network). Nielsen is investigating a
decline in its‘ internet use data around duration metrics and the potential impact of this on unique
audience metrics. Consequently, until these investigations are concluded, Nielsen internet data for
201 0 is likely to represent a lower bound and should be treated as indicative only.

" Data collected by UKOM/Nielsen is based on a total UK population aged 2+. This differs from the
data used to assess other platforms in this report which are based on the adult population 16+. As a
Tresult, the percentage of population figures quoted for online reach will be proportionally lower than
those quoted as percentage of thie adult population for other platforms.
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a greaté_r balance in the relative reach of the nation-wide newspaper providers
compared to print news. ’

Figuré 12 - Online Population Reach for Top 50 sites by owner (%)
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Sourcg:rlgliélsen, home and Work panel, applications included, all people aged 2+, October
2010. :

4.27 Inits submission, News Corp argued that the high degree of fragmentation in the
* online news sector ensures plurality in online news provision. The FTI Report,
attached to the News Corp submission, states that “Online has hundreds (and
potentially millions) of news voices (and media, formats, and services). Moreover,
there are several other players in this space, primarily the BBC, that enjoy a much
stronger market position than Sky and News Corporation”.

498 We have found that there is a multitude of intemet sites providing users with access
to news content online. However, the extent to which these internet news providers
add to plurality over and above the plurality which is delivered via other platforms is
less clear. For the most part, internet news providers tend either to have a presence
on another platform already (e.9. TV, newspapers); are news aggregators (eg. -
Google News. Yahoo); or do not have a UK focussed news agenda (e.g. New York
Times). :

7 Nielsen is investigating a decline in its internet use data around duration metrics and the potential
impact of this on Unique Audience metrics. Consequently, until these investigations are concluded,
Nielsen internet data for 2010 is likely to represent a lower bound and should be treated as indicative
only. - ,

75 This information is after The Times introduced a paywall. However, the way the information is
collected, measurement is taken on access to the home page of news providers' sites, which does not
sit behind a paywall for The Times. Since introduction of the paywall on The Times site, News Corp
has reported numbers of consumers using its services. - - R et e
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4.29 There is anecdotal evidence that the level of syndication of news on the internet is
“high'®, suggesting that the majority of news stories reported by each individual site
are essentially replicated from a small number of original news stories. Despite this,
news aggregators may, to some extent, add to plurality by exerting a degree of
editorial influence in deciding which stories are given prominence, and, in the case of
aggregators, may increase users’ exposure to multiple sources of news. This is
explored in more detail in Section 5.

4.30 There is also evidence that multi-sourcing (where consumers source news from a
range of providers within or across platforms) may be higher among consumers of
online news than other platforms. The Perspective report submitted by News Corp
included an analysis of Comscore data which found that the average online muiti-
sourcing among online news consumers was 3.46 sources within the platform’. The
issue of multi-sourcing and its effect on the consumption of news is explored in more
detail in paragraphs 4.59 to 4.80.

4.31  We note that higher levels of multi-sourcing online may be focused on specific

demographics and socio-economic groups given the variations in online take-up and

* usage. Just under a quarter (24%) of UK households do not have access to the
mtemet78 As noted earlier, 26% of adults say that they regularly consume news
online”. However, only 6% of those aged 65 and over said that they consumed news
online on a regular basis®. Within socio-economic groups, online news consumption
is higher for those in ABC1 socio economic group (34%) than those in C2DE group
(15%).

Radio

'4.32 Our cross-media audience research (2010) found that 32% of adults say that they
regularly use radio as a source of news. Among regular news consumers only 3%
say that they source their news only from radio. This compares to 29% who only
source news from TV, 6% for newspapers and 5% for online. Furthermore, Ofcom’s
Media Tracker (2009) found that 7% of UK adults consider radio to be their main
source of UK néws. As a main source of news, radio appears to bé relatively less
important than some of the other media.

4.33  Sky does not have a retail presence in the radio sector; rather, it wholesales its news
content to commercial radio providers. Following the awarding of the IRN contract to
SKy in March 2009 (previously held by ITN), it now supplies news content to virtually
all commermal radio stations in the UK.

4.34  According to RAJAR, nearly 46.8 miillion adults (aged 16+) llstened to the radlo on a
weekly basis (5 mlnutes consecutive listening) in the third quarter of 2010. This

™ Desk research from the Nieman Foundation at Harvard UmverS|ty found that of the 121 unique
articles listed on Google News for one news item on February 20™ 2010, only 13 (11%) had some
amount of original reporting and only 7 (6%) consisted primarily of original reporting.
(hitp:/fwww.niemaniab.org/201 0/02/the-googlechina-hacking-case- how-manv—news—outlets do-the-
original-reporting-on-a-big-story/ )

Nat|ona| Resdership Survey, BARB, Comscore, Perspectwe Analysis, in Perspective Report p33

8 UK Internet Take-up is 76% of households as pubhshed in our Consumer Experience Report
sDecember 2010)

Ofcom Cross-media audience research. Note: Regular defined as at least once a week. 24% for
internet on computer, but also 5% for internet on mobile phone, which when combmed and de-
dupllcated comes out as 26%.

¥ in addition, this figure was 36% among 16-24, 39% among 25-34, 32% among those aged 35-44,
29% among those aged 45-54, and 17% in the 55-64 age group.
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equates to 90% of the UK adult population. RAJAR does not provide a breakdown of
listening by programme type. However, we estimate that a large proportion of this
listening is not to news content because news content is scheduled only periodically
on radio networks.

435 As outlined above, the radio listening figures from RAJAR are based on listening to
all radio, and are not specific to listening to news content. At the wholesale level, Sky
is one of only two main providers of news content to radio listeners. The radio
stations that it provides news to account for 43.6% of all radio listening®', with the
BBC accounting for 54.2%, according to RAJAR. At the retail level, the BBC share of
listening remains the same (54.2%) and is then followed by a range of smaller radio
providers, most notably Global (16.6%) and Bauer (11.1%). ‘ :

Figure 13: Radio listening shares and wholéSale provisioh

Group ' Share of radio listening "~ News supplier
BBC Network Stations 45.2% - BBC
BBC Local/Regional ‘, 9.0% BBC
Total BBC 54.2% -
Global Radio (UK) : 16.6% Sky
Bauer Radio T 11.1% ' Sky
GMG Radio 4.1% Sky
UTV Radio (inc. TalkSPORT) 3.3% ‘ Sky
Absolute Radio Network 1.7% Sky
Other commercial 6.8% - Sky
Total Commercial 43.6%
* Other listening 2.2%
Total other listening _ 2.2%

Source- Ofcom, RAJAR Q3 2010, all adults 16+ c
Note: Figures are for total listening, not radio news listening, as RAJAR does not provide
genre breakdowns. _ ’ ‘

4.36 Figure 14 below sets out the proportion of adults aged 16+ who listened to at least 5
consecutive minutes of radio (audience reach) for each provider of radio news at’
both the wholesale and retail level. This demonstrates that, through its supply of
news content at the wholesale level Sky has the potential to reach 33.4 million adults
or 64.7% of the adult population. This compares to the BBC's reach of 34.2 million
(66.3%) adults. It has not been possible to calculate reach on the basis of radio news
listening alone, and the amount of national news broadcast will vary by outlet, itis
likely that estimating reach on the basis of all radio listening overstates the level of
reach achieved in respect of national news listening. No industry data is available to
estimate the share or reach of radio news. '

81 ps noted earlier, in the absence of data on radio news listening (as RAJAR does not provide genre
“breakdowns) we have used. total radio listening when considering the relative positions of each media
-provider-on the radio platform. - e I
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4

Figure 14 - Radio Average Weekly Reach — Q3 2010
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Source: RAJAR, All Aduits (16+), Q3 2010%. Note, this is not radio news listening, but all
radio listening as RAJAR does not provide genre breakdowns.

Summary of platform by platform analysis

4.37  With a strong presence on three of the four media platforms (TV, Radio and online),

-the BBC is the largest and most far reaching provider of news and current affairs to
consumers in the UK. While ITN and ITV are only present on two platforms (TV,
online), they currently hold a strong overall position given their presence on TV (as
the second largest provider) which is the most commonly used platform for news and )
current affairs consumption. Sky is present on three platforms at the wholesale level
(two at the retail level) which includes the TV platform. As a result it achieves a
relatively high reach in terms of proportion of the adult population. At the wholesale
level, Sky also has a strong presence in the provision of news content to radio
broadcasters News Corp is currently present on two platforms (newspapers, online),
and holds a strong position in respect of newspapers, achieving a reach double that

- of its nearest rival, DMGT. A number of other media prowders are also present on
one or two platforms.®

4.38  Figure 15 and Figure 16 provide a graphical comparison of the parties’ reach within
each platform. While the standard industry measure of reach is different for each
platform and cannot be combined, viewing each measure as a proportion of the adult
population does provide a picture of the main news media providers’ relative
importance (in terms of reach) across all four media platforms.

® ‘Any other station’ will include listening to (but not limited to) stations. not measured by RAJAR (e.g.
small community radio stations), hospital radio stations, army base radio stations.

& n most cases, the second platform is online as a result of the creation of a news websiteto
complement their offering on another platform.
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Figure 15 - Reach acroés_ platform (millions of people) at wholesale level
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Source: TV: October 2010, BARB, All Adults (16+), Radio: Q3 2010, RAJAR, All Adults
" (16+), Press: Kantar Media/NRS, all adults (16+), Online: October 2010, Nielsen / UKOM®,
all 2+. Methodologies for data collection differ by industry.

% TV: National and intemational news subgenre only. BBC = BBC One, BBC Two, BBC News. ITN =
[TV1, C4. Sky = Sky News, Five. Reach criteria = 3 consecutive minutes of viewing in an average
week, October 2010. Radio: Listening to all radio — as RAJAR does not provide prégramme genre
analysis. ‘Any other’ includes listening to stations not individually measured by RAJAR and non BBC
or Comrmiercial stations. Reach criteria = 5 consecutive minutes of listening once’'in the week. Press:
6 day average issue readership (AIR) for dailies, Oct 2009 — Sept 2010, excludes regional titles.
Reach criteria = read or looked into a publication within its publication period for at least 2 minutes.
News Corp = The Sun, News of the World, Times, Sunday Times; DMGT = Daily Maii, Mail on
Sunday; Trinity Mirror = Daily Mirror, Sunday Mirror, The People, Daily Record (in Scotland); Northern
& Shell = Daily Star, Daily. Express, Daily Star Sunday, Sunday Express. Online: Home and work
panel, applications included, all aged 2+. Analysis based on top 50 news sites only. Figures are
monthly unduplicated audiences. Unduplicated audience figures exclude regional and international
titles, and sites outside the top 50. BBC = BBC News + BBC Homepage, DMGT = MailOnline, News
Corp = The Sun + News of the World + The Times/Sunday Times, Guardian Media Group =
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Figure 16 - Reach across platform (millions of people) at retail level
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News and current affairs consumption cross-media

4.38 Inthe absence of a single metric to measure the consumption of news consistently
across platforms, Ofcom commissioned audience research into the claimed
consumption patterns of user across TV, radio, press and online. Details of this
research can be found in Annex 1. The research asked respondents to name their
sources of UK and international news and current affairs from a prompted list that
included regional and local sources, such as regional newspapers or regionatl radio
stations (see footnote 52). From this data we were able to establish a common metric
(share of references®®) to measure cross-media news and current affairs
consumption in terms of:

' ‘main source of news’ — respondents were also asked to name their single main
source of news that they used regularly (e.g. a specific TV channel, website,

®TV ‘National News genre only. Reach criteria = 3 consecutive minutes of viewing once in the week
Radio: Top 4 groups charted. Reach criteria = 5 consecutive minutes of listening once in the week
Press: Press: 12 month average issue readership (AIR) Oct 2009 — Sept 2010, excludes regional
titles. Reach criteria = read a publication within its publication period for at |east 2 minutes. Online:
Home and work panel, applications included, all aged 2+. Analysis based on top 50 news sites only.
Figures are monthly unduplicated audiences. Unduplicated audience figures exclude regional and
1nternat|ona| titles, and sites outside the top 50.

% In Ofcom’s cross-media audience research (2010) a ‘reference’ is a news brandltitle that is cited by
a consumer as a source of regular (i.e. at least once a week for all sources, except for weekly
newspapers and magazines where it is defined as at least once a month) UK or international news or
current affairs for them. A media provider's total references are calculated as responses for each
individual news source across the platforms of TV, radio, newspapers and intemet. These are for
example, BBC One, Sky News, The Daily Mail, etc. If a respondent uses more than one source from a
particular media provider it counts each time. The share of each media provider is then calculated as
the aggregated number of references for that media provider, expressed as a proportion of all
references.
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newspaper or radio station). This enabled us to aggregate this data by media
owner (retailer) and media provider (wholesaler) to establish the share by media

owner or provider based on consumers’ single main source of news¥; and

» ‘all regular sources of news’ — by provider (retailer e.g. title, channel) and
wholesaler (media provider). This includes all sources of news and current affairs
named by consumers that they used regularly. It therefore includes both the main
source of news named and ‘secondary’ sources named, thereby including the
effects of multi-sourcing on the share of media providers. '

Respondents were able to name any source of news, including both nation-wide and
local or regional news providers as part of this research. In the results, local or
regional providers have been aggregated into ‘other’ but individually accounted for a
small share of responses. -

Furthermore we were able to calculate the proportion of people who said that they
had used at least one media source by media owner (retailer) and by media provider
(wholesaler), in order to produce a cross-media reach metric based on regular news
consumers. For example, if a respondent said they had used both a BBC website
and BBC One, they counted once in the cross-media reach for the BBC. See Annex
1 for more details. :

This research has enabled us to examine the relative shares and reach of different -
news and current affairs providers, in respect of their importance to consumers both
as a main source of news, and as a regular source of news more generally.

Share of references

4.43 The analysis provides us with four different measures of audience share for each

provider: the "main source of news", and "all regular sources of news", at both the

retail and wholesale level. The results of our research are summarised in Figure 17
and displayed in Figure 18 to Figure 21 below for regular use (at least once a week).

Figure 17: Summary results from market research on sharé of references

‘Share of references’
" "Main source of news’ 'All regular sources of news
Wholesale Retail Wholesale Retail
BBC 54% 54% 37% 37%
ITN/ITV 14% 12% 12% 9%
News Corp 6% 6% 12% " 12%
Sky 9% 7% 10% - 5%
Others See Figure 18 See Figure 19 See Figure 20 See Figure 21

87 For the purposes of assessing share of references at the wholesale level, where news is provided
- through a wholesale contract, the reference is attributed to the wholesale provider of news content.
At the retail level, the reference is attributed to the owner of the news source named.
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Figure 18 - Share of references for single main source of news, at Figure 20 - Share of references for all sources of news, at wholesale
wholesale level (Base: regular users of news, 96% of GB population) level (Base: regular users of news, 96% of GB population)
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444 Our analysis indicates that the BBC is the single most named source of news and
current affairs for respondents, both in terms of share of references for main source
of news (54%) and share of references for all sources of news (37%). While the BBC
is not present on all four platforms, it continues to account for a large proportion of
cross-media consumption, primarily due to its position in TV news viewing, the
platform most cited by consumers as being their main source of news. As noted
earlier, the BBC'’s position in the provision of TV news has increased over the last
eight years. It also possesses a strong .online news service and is the leading source
of radio news for listeners. ‘

4.45 Together ITN and ITV hold a relatively strong position in the provision of news to
cross-media audiences at the wholesale and retail levels respectively. In respect of
the wholesale provision of news, ITN is the second largest wholesale provider in
terms of main source of news with 14% of respondents naming ITV or Channel 4 as
their main source of news. ITN is second (joint with News Corp) most cited of all
sources of news with 12%. Similarly, ITV is.a strong provider of news at the retail
(media owner) level as the third largest provider, with 12% of respondents indicating
it was their main source of news and 9% of responses indicating it was a regular

" source of news. The prominence of ITV and TN is primarily due to their presence on
the TV platform, particularly given they are currently only present on one other
platform (online). As noted earlier, [TV's share of TV news viewing has been falling
over the last eight years.

4.46 While only present on two of four platforms today (newspapers, online) News Corp
has a strong position relative to other remaining media providers, with 6% of
respondents naming it as a main source of news (fourth overall) and 12% of
responses citing it as a regular source of news (second overall)®®. News Corp’s
position in respect of cross-media consumption is primarily due to its leading
presence in the newspaper platform.

447 Due to its presence on the TV platform, Sky also has a relatively strong position
relative to other providers. Sky’s position is enhanced at the wholesale level, due to
its wholesale contracts to supply TV and radio news content, where it is-the third
largest provider of news in cross-media terms. In this respect, 9% of respondents
cited Sky as a main source of news, whereas it had a 10% share of references as a
regular source of news. If considered at the retail level, Sky’s is third with a 7% share -
of references for main source of news, and is equal fourth in share of references for
all regular sources of news with 5%. ' -

4.48 As would be expected, a number of other media providers also contribute to cross-
media consumption, although for the most part they account for substantially smaller
shares of references for main source of news and for all regular sources of news.
The one exception to this is DMGT®® which had the same share of all sources of

8 There is no difference between wholesale and retail for News Corp as it self-provides news for its
newspaper and online. . :
8 The questions on news sources in the quantitative research were based on asking respondents to
select from a list which news sources they used on a regular basis. Respondents were also asked if
there were any other titles they used that were not on the list and these were also recorded. For the
weekly newspapers, the list read: The Observer, The Sunday Telegraph, The Sunday Times, The
Independent on Sunday, Sunday Mirror, News of the World, The Sunday Herald (shown in Scotland
only), Wales on Sunday (shown in Wales only), Weekly magazines (e.g. The Economist, The
Spectator, New Statesman, efc), Other weekend\weekly newspaper or weekly magazine (write in).
Due to an error, the list omitted the following weekly newspapers. Mail on Sunday, Daily Star on
Sunday, Sunday Express, The People. Data for these titles are therefore based on spontaneous
responses from participants. ir order to investigate the potential impact of this research effect, we
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news (5%) as Sky at the retail level. However, only 3% of respondents named it as a
main source of news (compared to 7% for Sky).

Reach

4.49 Our cross-media audience research also provided us with the data to calculate an
estimate of the proportion of regular news consumers who say that they use at least
one source of news on a regular basis for each media provider and owner across all
platforms (offering a cross-media audience reach metric). For example, if a
respondent said they had used both the BBC website and BBC One as regular
sources of news, they were counted once in the cross-media reach for the BBC.

4.50 Submissions made to Ofcom offered alternative measures for audience reach. A
- number of submissions used reach figures sourced from Touchpoints, which
provides a database for multimedia channel planning which gathers together figures
from the industry standard measures for each of BARB for TV, RAJAR for radio,
UKOM for online and NRS for print to generate a single source through data fusion.
This suggested the combined reach of News Corp / Sky would be 52% of the UK
population®. ’

451 We have not had sufficient time to fully validate the Touchpoints findings in addition
to our own research and use of individual industry data. This is within the context of
there being no one industry recognised single source of media measurement across
platform. In addition, each of the individual industry measures for TV, radio,
newspapers and online have differing definitions for the genre of news, as wellas
different methods for measuring consumption, as well as variation in age ranges, and
definitions of consumers.

4.52 The quantitative research we commissioned offers instead a consistent definition of
news and current affairs, and of consumption for each platform. Although it has from
limitations (for example, our market research is based on a weighted sample of
respondents that is smaller than those generally used to compile standard industry
metrics) we believe that it provides useful data in analysing reach on a cross-media

undertook a modelling exercise for all the weekly newspapers and normalised estimates based on the
national readership distribution from the national readership survey. The results showed a minimal
effect on total share of references: . : ,

e Retail level results: BBC 36%, ITV1 9%, News Corp 13%, Sky 5%, Channel 4 3%, Northern
Shell, 4%, Associated Newspapers 6%, Trinity Mirror Group 5%, Telegraph Media Group 2%,
Guardian Media Group 3%, Independent Print 1%, Pearson (less than 1%), Commercial radio
5%, other owner 9%. :

s Wholesale level results: BBC 36%, ITN 12%, News Corp 13%, Sky 10%, Northern Shell 3%,
Associated Newspapers 6%, Trinity Mirror Group 5%, Telegraph Media Group 2%, Guardian
‘Media Group 3%, Independent Print 1%, Pearson less than 1%, Other owner 10% '

% Source: Slaughter and May submission, based on Arena BLM Touchpoints Analysis. Covering
News Corporation newspapers, BSkyB TV news channels, Five News, News Corporation and BSkyB
websites and TalkSport (one of the main radio stations supplied by Sky News). It does not include
reach BSkyB achieves through the supply of news to all commercial radio. Touchpoints provide a
database for multimedia channel planning which gathers together figures from the industry standard
measures for each of BARB for TV, RAJAR for radio, UKQM for online and NRS for print to generate
a single source through data fusion. Due to the time constraints on the test, we did not have sufficient
time to fully validate the Touchpoints findings, this also applies to other third party research quoted in
this document. This is within the context of there being no one industry recognised single source of
media measurement across platform. In addition, each of the individual industry measures for TV,
Radio, Newspapers.and online have differing definitions for the genre of news, as well as different
methods for measuring consumption, as well as variation in age ranges, and definitions of consumers.
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basis. Our platform-by-platform analysis outlined between paragraphs 4.11 and 4.38
considers the standard industry reach metrics specific to each platform. '

* 4,53 The results of our cross-media audience research are given in Figure 22 and Figure
23 below. This shows that 81% of consumers who use news regularly use the BBC
as a news source at least once a week. This position does not vary between
wholesale and retail as the BBC self-provides news.

4.54 At the wholesale level, ITN is second in cross-media audience reach, with 40% of
consumers who use news regularly saying they use it as a regular source of news.
Sky is third achieving a cross-media audience reach of 33%, followed by News Corp
in fourth with 32%. There is then a longer tail of smaller providers comprising the
other newspaper groups. ‘Other providers’ is a fragmented group of smaller providers
named by respondents to the research.

4.55 At the retail level ITV is the second placed news provider with a reach of 34%. News
Corp is third with 32% and Sky fourth with 17%: However, although the identity of the
top four news providers remains the same, the gap between them and the other
providers is much reduced, with' DGMT and Trinity Mirror at fifth and sixth place with
16% and 12% respectively. In this chart, Channel Five is included within Northern
and Shell. The retail assessment also includes commercial radio (covering the reach
of all commercial radio stations) and other providers. The difference between the
wholesale and retail data on reach is mainly due to the significant reach of TV news
on Channel 4 and Channel Five. . '

Figure 22 - Cross-media audience reach of consumers who use news regularly,
wholesale level ' -

Percentage of consumers using news regularly
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Source: Ofcom cross-media audience research, 2010
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Figure 23 - Cross-media audience reach of consumers who use news regularly, retail
level
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Demographic and socio-economic varlatlons in cross-medla use of news and
current affairs-

4.56  Our cross-media audience research highlighted some variation in the news and
current affairs sources that people from different age or socio-economic groups use
to access news and current affairs.

4.57 The most notable variations are as follows:

¢ Older consumers are less likely to use the internet as a source of news. While on
: average across the population 26% of people said that they regularly used the
internet to access news, for the 65+ age group this was 6%°'. Regular use of the
internet as a source of news and current affairs also varies according to socio-
economic group, with 34% of those in the ABC1 group comparing to 15% of
those in the C2DE group®. Both of these are consistent with general internet
take -up and usage trends within these groups.:

¢ Younger consumers are less likely to say that they use radio as a source of news
and current affairs. While the proportion of the population as a whole who used
the radio fo access news on a regular basis was 32% on average, for 16-24 year
olds, this was 21%. Younger consumers were also less likely to cite television

¥ Cross media audience research 2010, Base: All adults in GB (2018), Q1A: platforms used regularly

Sat least once a week) for news. Note: Regular defined as at least once a week.
ibid.
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(66%) versus 79% for all adults, and more likely to cite the internet (36%) versus
26% for all adults. -

e Older consumers aged 55+ are more likely to ci_té newspapers as a source of
news (50% of those aged 55-64 and 54% of those aged 65+) versus 44% for all
adults. o

e Platform-level multi-sourcing also varies to some extent. According to our cross-
media audience research, people aged 55-64 were less likely to use just one
platform for news (36% compared to 42% for all adults) whereas those aged 16-
24 were more likely (46%), as were those in the C2DE socio-economic group
(50%). Research cited by the merging parties showed broadly consistent socio-
economic variations regarding multi-sourcing.

In the time available, we did not consider these variations to be significant enough to
warrant the definition of separate audiences according to age or socio-economic
groupings.

Consumers’ use of multiple sources of news and current affairs

4.59

4.60

4.61

4.62

4.63

Of relevance to plurality for news and current affairs is an understanding of how

consumers may draw on multiple sources for news and current affairs. We refer to
this by using the term ‘multi-sourcing’.

It is important to note that the audience shares which we present above for the 'main’
source of news' are unlikely to capture the effects of multi-sourcing. However, the .
analysis which we present of audience shares for 'all sources of news' does capture
the effects of multi-sourcing, albeit implicitly.

We have received detailed representations on how many sources consumer use for
news and current affairs®®. Consumers may use mulitiple sources of news in three
ways: ,

e sourcing news from one provider on more than one platform;

e sourcing news from more than one provider on the same platform; -

e sourcing news from more than one provider on more than one platform.

We look here at multi-sourcing across all providers and platforms. We have also
looked in particular at consumers who source news today from both News Corp and
Sky. :

The possible implications of consumers using multiple sources for news and current
affairs in the context of the proposed transaction are explored in section 5.

Use of multiple media platforms

464

4.65

We estimate that a large proportion of the UK adult population uses more than one
media platform to access news and current affairs.

Our cross-media audience research showed that 42% of regular news consumers
rely on a single media platform for news and current affairs while 58% use two or

% See for example News Corp’s respense to the Invitation to Comment paragraphs 6.7-6.8 and [3<].
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more platforms on a weekly basis (32% use two platforms, 19% three platforms and .
7% four platforms). This suggests that the average number of platforms used to
access news in a typical week is 1.9. :

4.66 Evidence submitted by News Corp suggests mstead that the average number of
‘types of media’ used ‘regularly’ is closer to 4% \We note that FT1/ Mintel consider
local/regional newspapers as a type of media distinct from national newspapers, and
similarly local/regional radio as a distinct type of media from national radio. This
means that the total number of different types of media in the FT1/ Mintel analysis is
six: TV, internet, national newspapers, local/regional newspapers, national radio, and
local/regional radio. Our analysis, instead, focuses on four media platforms: TV,
radio, newspapers and intemet. In addition, the definition of news for the multi-
sourcing data may be broader than our definition for the public interest consideration,
including: national and international news; sports entertainment news; current
affairs; and polltlcs :

4.67 We are not persuaded in any event that these different approaches and the inclusion
of different media are likely to make a significant difference to the overall
understanding of consumers’ use of multiple sources of news.

4.68 Among the alternative platférm combinations available, our research found that 29%
of regular news consumers claimed to rely on television alone for news content.
Television coupled with newspapers was the next most popular combination (16% of
respondents). Television, radio and newspapers came third (12%), followed by
TV/radio together (7%) and TV/radio/newspapers/internet combined (7%). These five
consumption modes accounted for over 70% of regular news consumers as '
measured in our quantitative research.

Multi-sourcing within each platform '

4.69 News Corp submitted evrdence on how consumers use a range of dlfferent sources
W|th|n and across platforms

e FTI's report provides information on the proportion of consumers who use a mix
of different platforms for news, drawing from TV, radio, newspapers, online and
magazines. This suggests that around 8% of consumers use no sources of news,
with around 17% using one source, 24% two sources, just under 25% using three
sources, around 18% using four sources and around 8% using 5 sources. FTI
noted more than 50% of consumers use 3 or more media platforms.

e Within platforms FTI provided data suggesting that on average each week
consumers use 1.1 channels for TV news, 2.2 channels for radio, 1.4 titles for
newspapers and 3.5 websites for online®®. '

e Perspective also provided data on multi-sourcing for news within platforms,
slightly differing from FTV's, statmg that consumers use 1.26 newspaper titles, 2.2
TV channels and 3.5 websites™

% This estimate is based upon an analysis by FTI for News Corp of data published by Mintel in
Consumer Perception of News Media, Sept 2010. In the time available, we have not been able to
validate this evidence. Differences between our and FTl's estimate may be due to numerous
methodologlcal factors.

News  Corp submission, Annex 1 by FTI (Table 5.1)

% News Corp submission, Annex 1 by FTI (Table 5.1), Annex 2 by Perspectlve (anure 23)
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470 Our cross-media audience research® also provides evidence on the level of multi-
sourcing within each platform. lts estimates are broadly similar to News Corp’s for
multi-sourcing within TV and newspapers. It indicates that for UK news and current
affairs consumption: regular® TV news viewers use on average 1.7 channels per
week; regular. daily newspaper readers use on average 1.3 titles per week; and
regular weekly newspaper readers use on average 1.1 titles per month.

471 However, our research suggests lower levels of multi-sourcing within the radio and
intemet platforms compared with the News Corp submission. We recognise that the
difference in results may be due in part to limitations of our survey methodology
causing an underestimate on our part of the level of multi-sourcing on the radio and
internet®®. On the other hand, we have not been able to validate the evidence
submitted by News Corp in the time available.

472  If areference to the Competition Commission were made, we would recommend
further investigation of the level of media-brand multi-sourcing within the radio and
internet platforms as a relevant factor in understanding how consumers use of news
and current affairs media and how this affects plurality. :

Multi-sourcing across platforms

473 Our cross-media audience research provides evidence on the number of providers
from which consumers source their news across all platforms. Figure 24 suggests
that many regular news and current affairs consumers tend to source their news and
current affairs from a relatively limited number of providers. Looking at wholesale
provision, 71% of regular news and current affairs consumers use three or fewer
providers in a typical week, and 47% only use one or two. However, a significant
proportion (29%) uses four or more providers at least weekly. On average, .
consumers who use news and current affairs regularly use 2.9 providers in a typical

week.

97 Source: Ofcom cross-media audience research (2010). Base - regular users of news platforms
STV=1784', Newspapers=1281, Radio=942 , Internet=705) Q3alb, Q4alb, Q5alb, Q6alb. Q7a/b

B\We use ‘regular’ to refer to consumption of UK news and current affairs on a weekly basis on a
ssg)ecific platform. - o
% The questionnaire we used in our research lists groupings of some radio stations as a single brand.
For example, all BBC national radio stations are grouped as one brand. And while we list a numbser of
different news websites, we grouped ‘other’ websites together in our questionnaire. This means, for
example, we classify all the different blogs as one sourcé and all other websites not listed in our
guestionnaire as one source. : SRR '
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Figure 24 - Distribution of multi-sourcing by wholesale provider among all regular
news consumers
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Source: Ofcom cross-media audience research (2010) ' ‘ =
Note: Figures refer to at least weekly use for TV channels, radio stations, websites a{;d daily
newspapers, and at least monthly for weekly/Sunday newspapers of wholesale providers of
news and current affairs across all platforms. Figures count News Corp and Sky asﬂseparaz‘e
providers. Figures may underestimate the amount of multi-sourcing because “other” sources
are grouped as one.

474 By considering retail provision, multi-sourcing levels do not appear materially
different. According to our research results, consumers who use news and current
affairs regularly access on average 2.8'% retail news providers, with 19.2%
consumers relying on one source, 48.9% on two or less, 72.9% on three or less, and
27.1% on four or more.

4.75  The high levels of single-sourcing are partly driven by a large proportion (11%) of
regular news consumers solely relying on the BBC to access news and current
affairs.

Multi-sourcing by Sky and News Corp consumers

4.76 Our cross-media audience research also indicates that regular users of Sky and
News Corp sources are more likely to use multiple sources than the average regular
news consumer. We found that both Sky and News Corp users access on average
content from 4 different wholesale news providers in a typical week. This compares
to an average of 2.9 for the general regular news consumer.

477 When looking at the distribution of multi-sourcing by whole§ale news, we found that
62% of regular Sky news consumers use four or more providers on at ifast a weekly
basis. Around 38% use three or fewer, 17% use one or two, and only 7 Y% of Sky
consumers solely rely on Sky.

1% Results from our market research show only a very small different in multi-sorcing between the
wholesale and retail levels — 2.89 and 2.81 respectively
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478 News Corp consumers have a similar distribution when it comes to multi-sourcing,
with 54% accessing news and current affairs from 4 or more providers. We also
found that only 2% of News Corp consumers rely solely on News Corp sources.

4.79 Across the population as a whole, we found that few regular news consumers rely
' solely on Sky titles or solely on News Corp titles: at the retail level, 2% rely solely on
news from Sky; and 1% rely solely on news from News Corp'®’; these shares do not
change materially if considering wholesale news provision. '

4.80 Our market research data is broadly consistent with the available industry data for
television. On television, BARB data highlights that out of all the viewers of national
news provided by Sky in October 2010, 4% only watched Sky’s news services
whereas 76% watched news from two other providers in that month. A further 20%

watched news from one other provider'®,

Critical evaluation and trust of the media

481 How consumers engage with the media may affect the ability of a media owner to
influence public opinion. In particular, some consumers may critically assess the
quality of the news that they consume and try to understand the agenda and key
issues behind it. '

4.82 For example, research from Mintel indicates that around a third of internet users
aged 16+ tend not to trust the news that they see, hear or read in the media ', and
that just over half'™ of consumers say that they often check more than one source to
confirm news stories that they have read. '

4.83 Where consumers do seek to question the news they may themselves limit the ability
of a media owner to influence public opinion. How far this can successfully guard
against the risk that one controller of media enterprises may have too much influence
remains unclear. Consumers may find it difficult to stay abreast of all the key events
and underlying key issues in the news; this could take a significant amount of time
and effort to research. | : '

4.84 In any case, Ofcom research indicates that a large proportion of consumers do place
a significant trust in TV news. Both news programmes on BBC One and Sky News
demonstrate high levels of trust. Around 84% of regular Sky News viewers rate Sky
News highly on the provision of trustworthy news. Similarly, 80% of regular BBC One
viewers rate BBC One highly on the provision of trustworthy news'®. On the same
trust metric, TV news from other public service broadcasters had lower rates among
their regular viewers, ITV and Channel 4 at 70%, and 61% respectively.

4.85 Many consumers do however understand that newspapers are more prone to
expressing a particular position than TV news. Ofcom research indicates that 36% of
consumers believe newspapers are either impartial or neutral'®. This compares with
56% of consumers who believe newspapers are biased. By comparison, 72% of
consumers believe TV is either impartial or neutral and 22% believe it is biased.

01 Source: Ofcom cross-media audience research (2010). Base: All regular news consumers (1923),
All GB adults (2018) Q3a/4a/5a/6a/Ta combined.

192 Source: BARB, Network, based on 3 consecutive minutes, October 2010

%3 Consumer Perceptions of News Media - UK - September 2010, Mintel, Figure 55 (internet survey)
"% Consumer Perceptions of News Media - UK - September 2010, Mintel, Figure 55 (internet survey)
"% Source: Ofcom PSB Tracker, 2009. Consumers provided ratings of 7, 8, 9 or 10 out of a score of 1
to 10 where 1 is not at all trustworthy and 10 is completely trustworthy.

1% Ofeom Media Tracker, 2009 [Q105. All adults 15+] ST
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4.86 Consumers may also consider some platforms and specific media brands more
influential than others. For example, the News Corp submission'®” reported that in
the press, The Times has the most positive perceptions among consumers; it is seen
as authoritative, traditional, reliable, and responsible. In comparison, it reported that
the Sun is viewed as sensationalist, biased and lightweight.

4.87 More generally, consumers may seek out different types of content depending on the
media they use. For example, the Mintel research indicates that 58% of popular
tabloid readers are interested in politics/current affairs compared to 81% of
broadsheet readers'®. These different perceptions and interests could suggest
different degrees of influence of different media brands. While quantitative metrics on
media usage provides some indication of relative influence between different media
players, they are not perfect measures. Some media players may be more influential
than these metrics would suggest, whereas the opposite may hold true for others.

" News Corp submission, Annex 1 by FTI (p62) using Consumer Perceptions of News Media - UK -
September 2010, Mintel (internet survey) P
Consumer Perceptions of News Media - UK - September 2010, Mintel, Figure 62 (internet survey)
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Section 5

Effects of the proposed acquisition - static

analysis

5.1 In this section we have looked at the effects of the proposed acquisition on plurality
immediately after the transaction in terms of range and number of persons controlling
media enterprises including their ability to influence opinions. We refer to these as

“static” effects.

52 . In performing our static analysis we have had regard to:

whether the proposed transaction constitutes a chgngfe of control;

e external plurality: we have considered the range and number of persons having
control of media enterprises in the context of their ability to influence opinions and
control the agenda.'®

e internal plurality: we examined how far the range of views expressed within
media enterprises may ensure sufficient plurality following the proposed
transaction, including the effects of the impartiality rules for broadcast news, the
culture of newsrooms and audience expectations; and :

e multi-sourcing and online news provision: we considered the effect of consumers’ -
use of multiple media and the increase in online news provision.

Change of control

5.3 The proposed transaction involves News Corp, which currently holds 39.14% of Sky,
acquiring the remaining shares it does not own, to give it 100% control of Sky. This
would represent a move from part ownership to full ownership Currently, News
Corp’s stake in Sky, while representing material influence over Sky, does not enable
News Corp to pass general and special resolutions alone given the presence of other
shareholders and independent directors.''®

5.4 The degree to which News Corp can influence the corporate policy and strategic
direction of Sky, given its current shareholding, will depend on a number of factors:

e Voter turnout and share of votes cast — at present News Corp’s voting rights are
limited to [3<]%""" which, based on past voter turnout over the last five years,
equates to between [3<]%-[3<]% of votes cast. On this basis News Corp is
currently not able, on its own, to achieve a simple majority of votes cast which, for
example, would be necessary to appoint or remove the Board. New Corp’s voting
rights would, however, allow it to block special resolutions which, amongst other
things, would be required to alter Sky’s Articles of Association, reduce Sky's
share capital, and decide on the voluntary winding up of Sky.

1% Competition Commission report, paragraph 5.7,Court of Appeal paragraph 90 on range and
number and DT! Guidance paragraph 7.7 on ability to influence. :

10 | Sky/ITV, we assumed that News Corp's 39% shareholding gave it a level of control over Sky for
the purposes of including newspapers in our assessment, but we did not have to consider in that
?ﬂrw[;e(x]t the question of News Corp having full control of Sky.
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¢ Board representation — the Sky board currently includes a majority of
independent directors (8 of 14). Four of the six non-independent directors, are
affiliated with, but not appointed by, News Corp. The remaining two directors are
executive directors and are therefore classed as non-independent directors. "

* UKLA listing rules and corporate governance arrangements — a number of rules
govern and safeguard transactions between Sky and News Corp. . In particular,
Board approval is required for Sky to enter into certain arrangements with News -
Corp or any of its affiliates.

» Special rights — News Corp does not currently enjoy any special voting rights in
respect of its shareholding in Sky, nor does it have the right to appoint a director
to the Sky board. e

5.5 Taklng these factors together the presence of the remaining shareholders and
: independent directors is such that News Corp does not have full control over Sky.

5.6 Following the proposed acquisition, News Corp would have 100% ownership giving it
full control of Sky, which would enable News Corp.to take decisions that are in the
exclusive commercial interests of News Corp.

5.7 News Corp may also gain a greater ability to exert influence over edltonal decisions,
for example through the appointment or dismissal of the editor of Sky News ( see
later paragraphs 5.54 to 5.103 on our assessment of internal plurality).

Plura!i{y of persons with control of media enterprises

5.8 In considering plurality and sufficiency of plurality, we consider the number and range
of views across different media enterprises in the context of their ability to influence,
and the range of views within media enterprises. This is the approach adopted by the
Competition Commission in Sky/ITV where it termed the former external plurality, and
the latter internal plurality, although in that case the Competition Commission was
considering a situation mvolvmg Sky S acqwsatlon of 17.9% sharehoiding in TV as
compared to 100% in this case.’

5.9 In looking at the number and range, we did not look simply at the number and range
of media enterprises, but also at their relative ability to influence and inform public
opinion. In doing so we have had regard to the purpose of plurality provisions*'® and
as explained in the Secretary of State’s guidance on the media public interest merger
provisions, which states that the public interest consideration ‘is concerned primarily
with ensuring that control of media enterprises is not overly concentrated in the
hands of a limited number of persons. It would be a conicern for any one person fo
control too much of the media because of their ability to influence opinions and
control the agenda. This broadcasting and cross media public interest consideration,

"2 For the purposes of Sky's Corporate Governance Code, all executive directors are treated as not
belng independent of the company.
® The presence of directors on the Sky Board who are affiliated with News Corp would indicate that
News Corp does have some influence over the appointment of directors; however, this influence
arises from their position as a major shareholder in Sky and not through any special rights.
4 Compet|t|on Commission report, paragraph 5.11
¥ Lord Mclntosh of Haringey (Parhamentary Under Secretary, DCMS) 2 July 2003, Hansard
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therefore, is intended to prevent unacceptable levels of media and cross-media
dominance and ensure a minimum level of plurality”™. :

External plurality

5.10 Representations have been made to us that after the proposed transaction there
would be sufficient plurality by reference to the total number and range of media
enterprises available. ' ‘

5.1 4‘ An analysis of this type would not take account of the ability to influence opinion. It
would simply indicate the number and range of persons with control of media
enterprises providing news and current affairs without considering use by consumers.

512 [X]
513 [

514 At the most extreme, adopting a count of the number and range of owners of media
enterprises without taking account of their ability to influence opinion would mean
that all news and current affairs providers. would be included as contributing to
plurality simply by being available regardiess of whether they were used by several
million or zero consumers.

5.15 We do not consider these submissions or this approach to be credible. Assuming a
reasonable minimum scale, the number and range of persons controlling media
“enterprises at the retail level with a minimum scale falls from 16 to 15. At the-
wholesale level, the number and range of persons controlling media enterprises
would decrease from 11 to 10", '

516 Inany event, as explained above, we consider that inassessing plurality and
sufficient plurality we should look not simply at the number and range of media
“enterprises, but also at their relative ability to influence and inform public opinion.

118 DT Guidance, paragraph 7.7
17 3 )
118 For wholesale, this figure has been calculated under the following assumptions:

e Specialist TV news broadcasters (e.g. France 24, Al Jazeera, CNN, Euronews, Fox News,
RT, CNBC, Bloomberg, CCTV, Star News, Press TV and NDTV) are excluded as they do not
have a UK news agenda, are targeted at a small minority of the UK news audience. We
estimate that they account for less than 1% of total national news viewing. This would limit .
their ability to influence ,

« The TV and Radio news content provided by Sky at a wholesale level to third party
broadcasters is treated as ‘controlled’ by Sky for the purposes of the ‘count’; and.

e Online only news providers are excluded, as these are not defined as media enterprises
under the Enterprise Act 2002. It should be noted that in almost all cases online news
providers either (i) already have a presence on another platform (e.g. newspapers, TV) and
are therefore included in the ‘count’ of media entefprises, or (ii) are online news aggregators
or (i) do not have a UK news agenda. ’

At the retail leve!, The figure has been calculated using the same assumptions as those at the
wholesale level, with the following exception - the TV and Radio news content provided by Sky ata
wholesale level to third party broadcasters is instead treated as ‘controlled by the third party
broadcaster. Furthermore, we have exclude radio providers that account for less than 1% of total
radio listening given their limited ability to influence opinion
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5.17  We have looked at ability to influence and inform opinion by reference to a number of
factors since there is no single standard industry measure which can be used
consistently across media platforms. These are:

» Audience share and reach within individual platforms'"®. Where possible, we
have used recognised industry measures for each media platform to assess the
current situation and the potential effect of the proposed transaction.

e Analysis of consumers’ consumption of news - based on minutes of use by a
typical consumer in a day.

e Primary research on consumers’ claimed use of different media. This new
market research provides us with the only available measure to compare the use
- and reach of different news sources across different media, something which is of
particular importance in light of our identification of relevant audiences as cross-
media audiences'®

518 While each of these measures may not individually capture all the different features
of cross media consumption and the effects of the proposed transaction, they provide
useful insight. :

In combination th'e parties would have a significant presence across platforms

5.19  This transaction does not result in a change in the number, range or relative ability to
influence within three of the individua) platforms - TV, radio and newspapers. There
would be a change within online news provision, with a reduction in the number of
voices and a concentration in audiences as both News Corp and Sky provide news
on this platform.

5.20 However, the relevant audience for this public interest test is cross media. Taking
into consideration the parties’ positions across all media platforms, the transaction
may be expected to have an impact on the number and range of persons owning
media enterprises across media platforms.

5.21 As discussed in S‘ection 4, News Corp is currently present on two media platforms
(newspapers and online), while Sky is present on three platforms at the wholesale
level (TV, radio and online) and two platforms at the retail level (TV and online).

5.22 Following the transaction, News Corp would be the only news and media provider
present on all four media platforms at the wholesale level (TV, newspapers, online
and radio). At.the retail level, it would be one of three providers of UK-wide news
and current affairs on three of four platforms (alongside the BBC on TV, radio and
online and Northern & Shell on TV, newspapers and online). Considering the
respective positions of the parties in terms of reach on each platform (see Figure 22
and Figure 23), post-transaction, News Corp would have a significant presence'?'
across all media platforms.

'"® Audience share is the percentage of total consumption accounted for by a specific. news provider.
Audlence reach is the percentage of the total audience which is exposed to a specific news provider

% Thig cross-platform metric is a 'share of references’, derived by determining which media outlets,
tittes or channels consumers mention when asked about their news and current affairs providers
across media platforms.- See Annex 1 for more details

Post-transactlon at the wholesale level, News Corp would be the largest (of eight) newspaper
provider, the third largest (of three) TV news provider, the second (of two) largest prowder of radlo
news content, and one of the top five online news providers.
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523 Most importantly, the transaction will provide News Corp with full control of a
presence on the TV platform. Access to TV for news delivery is of particular
importance — this is the platform to which consumers rely on most, with 73% stating it
is their main source of UK news compared to 8% for radio, 7% for newspapers and
7% for online news'?%. ' '

Share of cross media news consumption — shares of minutes of news consumed

524 In order to understand the potential ability to influence public opinion, we have
considered the parties position in respect of their share of ‘news minutes’ consumed.
Ofcom estimates that the average person spends approximately one hour per person
per day consuming news content across media platforms. Using data from industry
standard data sources (BARB / RAJAR / NRS / Nielsen) we can display the
distribution of this time by platform and media owner'®. '

5.256 This provides a common measure upon which to compare consumption by media
provider across all platforms. Such analysis does have sorie drawbacks. In
particular, it assumes. that one minute of news consumption is equal in terms of
ability to influence across all media'?*, and that the underlying standard industry
measures being converted into minutes are directly comparable'?®. Both of these
assumptions are likely to be flawed to some degree. '

526 Nonetheless, we considered that this measure provides a useful overview of the
parties’ relative positions and ability to influence public opinion through cross-media
news and current affairs consumption, particularly when viewed in conjunction with
other cross media data. —

®

527 The results of our analysis of cross media share of consumption based on share of
. minutes consumed per head, per day by news provider are set out in Figure 25 and
Figure 26. : : :

528 Following the transaction, at the wholesale level, our analysis suggests News Corp
will account for 23.7% of all minutes of news consumption —a 9.8 percentage point .
increment. At the retail level, News Corp’s share of minutes would be 16.3% (@ 2.4
percentage point increment) given the exclusion of Sky News’s current wholesale
provision of news fo Five and commercial radio. By comparison, the BBC continues
to account for the largest proportion of news minutes consumed (43.5%). The third
placed provider would be DMGT at 9.4% of minutes, with others substantially lower.

122 Respondents were provided a list of different media types and then asked the question “From the
list below, please tell me which of these you use regularly for UK/International news and current
affairs, by regularly | mean at least once a week.”

123 Eor this analysis we have estimated radio news listening based on RAJAR figures and Ofcom
assumptions. This differs to the treatment of reach earlier that displayed all radio listening,
unadjusted. -

124 £or example, one minute of TV national news consumption in this analysis is equivalent to one
minute of reading a newspaper.

25 |t is important to bear in mind that each industry measure has its own methodology for measuring
consumption. For example, television and online measurement are both based on a continuous panel
of people and a metered form of measurement. Radio and print, on the other hand, are based on
respondents’ claimed consumption reported in a diary or survey. Furthermore, there is no consistent
measure of news consumption across platforms. R ce
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Figure 25: Share of news consumption by media enterprise at the wholesale level

® 50 -
>
)
T 45
@ I
3 - RRONEE)
S 40 =
a o
p] .
5 35 1
3 30 +{EE
£ Vi
g
S 25 +pu
(8] p
w EJand
2 20 v
£ Bl
£ 15 1 o
= ,
= Lol 23.7
2 10 +EEeEE )
= e
= | B
5 . '.‘ :'}: - v‘i i !
O O I i AN MR B ... oo
o .
a O > o o — . - © = © o =
o & = =L o = e = 6] S > O o
Q = [ 4] = £ Q= W
o w 3 53 < = 5] 5 @ 58 @
= > 38 7 + 2 =25 4 =2 283 o
e = SR — > e D e 2 a5 a
o & £¢g > E 52 = s 943
O =z ‘;g = é NG 8 O L
X = . ; ©
5 o = 2 s &
=z -~ e =

Source: see footnote 126

3.29 It should be noted that the share of minutes attributed to Sky could, to some degree,
©understate its impact on consumers as a TV viewing minute is attributed the same
value as a minute spent on other media platforms. However, the same will be true of
the relative importance of ITV and Channel 4 in this analysis.

5.30  In practice, we would expect that a TV news minute would hold greater weight in
terms of ability to influence than other media given television’s impact as a medium.
Specifically, TV news broadcasts are designed to deliver information and messages

. effectively in a relatively short time period compared to that available to newspapers.
This suggests TV news broadcasts may be somewhat underweighted in this
analysis. At the same time, newspapers may be overweighted given the time spent
on reading. The analysis also highlights how a relatively limited amount of time may
be spent by consumers using onhne news media.

5.31  [X].
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Figure 26 - Proportion (%) of news minutes consumed per head/per day by platform

and provider'?®

Source: see footnote 126

5.32 Overall, we consider that this measure provides a useful insight into the level of news

Papers' TV? Radio’| Online* Total |
Sky (including radio) 0.0 2.4 6.7 - 0.0 9.1}
Five 0.0 0.7 0.0 0.0 0.7
News Corp 13.8 0.0 0.0 - 041 13.9
News Corp / Sky 13.8 31 6.7 0.1 23.7
BBC 0.0 24.9 18.3 0.3 435 |
TV 1 0.0 48 0.0 0.0 4.8
Channel 4 - 0.0 1.1 0.0 0.0 1.1
ITN (ITV1 +‘C4) 0.0 5.9 0.0 0.0 5.9 |
DMGT ' 9.2 0.0 0.0 0.2 9.4
Trinity Mirror 4.8 0.0 0.0 0.0 4.8
Telegraph Media Group 4.2 0.0 0.0 0.1 4.2
Northern & Shell 4.1 0.0 00 0.0 4.1
Guardian Media Group 2.6 ~ 0.0 0.0 0.1 2.7
Lebedev Foundation 1.0 0.0 0.0 0.0 1.0
Pearson 0.6 . 0.0 0.0} 0.0 06|
Total 40.3 33.9 25.1 0.7 100.0

consurmed from each media provider. The analysis indicates that News Corp |

currently holds a strong position with respe
across all media. This will be further streng
creating a significant gap between the top
and the remaining news providers. On thi
transaction varies when the impact on who

considered.-

(3]
128 Note of data sources:

¢ Papers: Ofcom analysi
16+, and the data covers the perio
e TV Ofcom analysis. Total minutes of televisio
all homes. National and international news su
minutes/head is the adult UK population. Note
channel's output that is categorised as national/internation

ct to the consumption of news content
thened by their acquisition of Sky,
two providers (the other being the BBC)
s measure, the effect of the proposed
lesale or retail news provision is

s based on NRS data supplied by Kantar Media. Audience base is
d October 2009 — September 2010.
n viewing sourced from BARB, all Adults (16+),
bgenre category only in BARB. The base for
that news output on Sky represents Sky News
al news in BARB. For the BBC, it

includes news on BBC One, BBC Two and BBC News. October 2010.

Radio: Ofcom analysis. Total minutes of radio listening sourced from RAJAR, based on all
adults (16+), Q3 2010. Minutes spread across the total adult population 16+. As RAJAR does
not provide programme genres, we have had to estimate the amount of listening to the news
genre on radio. We have weighted minutes of listening to commercial radio and BBC radio
services according to an assessment of the proportion of the schedule dedicated to news
output. The weighting is 5% for all stations except BBC Radio 4, which has been weighted at
27% and BBC Radio Five Live (19%). Note that this doesn't include minutes of unallocated
radio listening which, by its nature, cannot be apportioned to news and non-news content.
Online: Ofcom analysis. Sourced from Nielsen, all internet users aged 2+ in October 2010.
The base for miltiutesiiead is Ofcor's estimate of the population aged 2+.
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Relative share and reach of the combined entity acrosé media

5.33 Our market research has enabled us to examine the parties’ position, relative to other
nation-wide news providers, in respect of their importance to consumers both as a
main source of news, and as a regular source of news more generally. This measure
provides the most direct comparison across media for sources of news, with
consumers identifying both their main and regular sources of news.

5.34 Figure 27 to Figure 30 show News Corp’s position relative to other providers
following the transaction in relation to both wholesale and retail provision of news.

5.35 Most notably, post transaction News Corp would be of roughly equal size to [TN-and
ITV as the second largest main source of news at both the wholesale and retail level.
Similarly, News Corp’s position as the second largest provider in respect of all |
sources of news is also further strengthened, increasing the gap between it and
ITVIITN

5.36 Examlnlng thls analySIs in more detail at the wholesale Ievel News Corp would be
the equal second largest single main source of news with a share of 15% of
respondents, marginally ahead of ITN (14%) and behind the BBC (54%). Sky News,
which was the third player pre-acquisition, would no longer exist as a distinct media
enterprise from an external plurality perspective. There would then be a notable drop
in share to the next largest providers. :

5.37  All of these other players have a substantially smaller share given their focus on one
or two of the four platforms and most notably their lack of presence on the TV
platform. In addition, the proposed transaction would result in News Corp achieving
a share of references for all regular sources of news of 22%, second to the BBC
(37%), and ahead of ITN (12%), DMGT (5%)'¥, and the Trinity Mirror Group (4%).

7 See footnote 85 for a discussion of the possible effects of the omission of the following titles from
the prompted list of newspaper titles in our questlonnalre Mail.on Sunday, Daily Star on Sunday,
Sunday Express, The People.
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Figure 27 - Share of references for single main source of news, at
wholesale level (post ~transaction) (Base — all regular news users)
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Figure 29 - Share of references for all news sources, at wholesale | .i

(post —~transaction) (Base ~ all regular news users)
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5.38  Atthe retail level, a combined News Corp/Sky would become the equal second
largest single main source of news with a share of 13% of respondents, behind the
BBC (54%) and marginally ahead of ITV (12%), DMGT (3%), and Channel 4 (2%)
and the Guardian Media Group (2%). News Corp would also strengthen its position
as the second largest provider by share of reference for all regular use of news
sources (1 7%)

5.39 This compares to the BBC (first with 37%) and ITV (third With 9%), DMGT (fourth with
" 5%) and a range of other smaller praviders. In both cases, Sky News which was
third and fourth in terms of main source and all sources would cease to exist as a
distinct media enterprise provider of news in terms of external plurality.

5.40 Overall, the proposed transaction would result in the loss of the fourth largest
provider of news content and would serve to strengthen News Corp's position as the
second largest provider of news content, second to the BBC. Furthermore, it would
further widen the gap between News Corp and ITV / ITN and the remaining news
providers across all media platforms. Such a change to the relative ability to
influence public opinion may suggest public interest concerns.

"5.41 As noted earlier, our cross media audience research also prowded us with the means
to estimate cross media audience reach for each media provider. The results of this
analysis are given in Figure 31 and Figure 32. The BBC continues to lead with a
cross media audience reach of 81% of regular news consumers. However, after the

_transaction, News Corp will overtake ITV/ITN as the second largest provider in terms
of cross media audience reach with 51% at the wholesale level and 42% at the retail
level. :

5.42 Both News Corp and ITV/ITN achieve substantially higher levels of cross media
~ audience reach (more than double) relative to the remaining media providers. Atthe
wholesale level, the transaction also results in the loss of one of four media providers
today who achieve a cross media audience reach of greater than 30%'%°.

5.43 By looking at these measures, we consider thet post-transaction, providers of news
and current affairs can be divided into four groups based on their relative share and
reach, indicating relative ability to influence.

+ Inthe first group, the BBC has the largest share both in terms of share of main
source of news (54%) and share of references to all sources of news by reguiar
news users (37%), as well as the largest reach of all news providers (81%).

o News Corp/ Sky and ITN (at wholesale level) or [TV (at retail level) tend to
constitute a second group of providers with a share of main source of above
10%, and share of references to all sources of news above 9%. Post-transaction,
these players have a reach in excess of 30%. -

s A third group, made up m'ainiy of the other physical and online newspaper
providers who have shares of 5% or less in terms of share of references to all
sources of news used regularly and share of main source 6f news and a reach of

% At the retail level, the number of providers with a cross media audience reach of greater than 20%
remains the same. '
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16% or less. These include DMGT'®, Trinity Mifror and the Guardian Media
Group.

544 Finally, there are a large number of other broviders who were referenced by

respondents but which, individually, have small share of references.

Figure 31 - Cross-media audience reach for news, wholesale level (post-transactlon)
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12 pssociated Newspapers does achieve a share of 5% on the basis of all sources of news at the

retail level.
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Figure 32 - Cross-media audience reach for news, retail level (post-transaction)
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Summary of analysis of external plurality

5.45 We have looked at the number and range of persons with control of media
enterprises taking account of their ability to influence and inform opinion by reference
to a number of different measures in order to assess the impact of the transaction on
the parties’ position with respect to cross media consumption.

5.46 While Sky News’ audience share as highlighted by TV industry data is relatively low,
it has a significant ability to influence public opinion and the news agenda in ‘
audience terms given its presence and reach on TV and having built a strong
presence in retail and wholesale news provision. As a result, today it makes a strong
and positive contribution to plurality. Similarly, News Corp contributes to plurality as

~ a result of its presence in newspapers and online. The proposed transaction would-
result in Sky ceasing to be a distinct media enterprise from News Corp.

5.47 Share of minutes is a less directly comparable measure. However, it provides a
useful complementary measure. Our view based on our new market research and set
out above is supported by the analysis of share of minutes, which demonstrates that,
following the transaction, News Corp would consolidate its position as the second
largest provider of news and current affairs behind the BBC, creating a significant
gap between these top two providers and the remaining news providers. This
analysis also shows that online may account for a relatively limited amount of time for
news consumption, especially in relation to newspapers which are seen to represent
a significant share of total news minutes.
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Based on our market research, the effect of the proposed acquisition is to bring -
together one of the three main providers of TV news with the largest provider of
newspapers. The effect on the relevant share of references and reach is indicated by
our market research. In relation to the provision of wholesale news:

 The proposed transaction would result in Sky ceasing to be a distinct media
enterprise, reducing the number of Group 2 providers from three to two in both
share and reach terms. This is particularly marked in wholesale news provision.

e The proposed transaction would be a combination of the second and fourth
largest providers based on our research into share of all references for news
providers. For example, News Corp’s potential ability to influence would increase
with the addition of Sky News, increasing its share of references from 12% to
22%. News Corp’s reach as a percentage of regular news consumers would
increase from 32% to 51%.

e This does not suggest News Corp moves from Group 2 to Group 1% in our charts:
it would not be of the same scale as the BBC in share or reach terms after the
proposed transaction. However, it would be larger in relative ability to influence
opinion than both TN and the Group 3 providers at the wholesale level.

This analysis is based on all'news sources measured in the survey (across TV,
newspapers, online and radio) and is based on wholesale news provision not retail.

However, a similar picture is displayed when considering all sources of retail news

provision, outlined below, and when considering the main source ' of news at the
retail level (see Figure 28 and Figure 30). In both cases, the BBC continues to be the
largest provider, while the transaction increases News Corp’s potential ability to
influence.

We note that the acquisition would not affect the BBC'’s status as the strongest
provider of news and current affairs in the UK. As with all media enterprises, the BBC
may have an institutional view which can shape its editorial decisions. However, the
governance of the BBC is different from other broadcasters in that it has a Royal
Charter that requires it to be “independent in all matters concerning the content of its
output...and in the management of its affairs.” Its strategic direction is set by the BBC
Trust, which is held publicly accountable for the performance of its role in meeting the
“public interest, particularly the interest of licence fee payers”. The Trust must also
maintain the independence of the executive, which oversees output. Thisis
fundamentally different from other media enterprises, including News Corp, which
typically have a controlling proprietor. '

We therefore consider that the proposed transaction will result in an increase in
News Corp’s ability to influence public opinion, as measured by share of news and
current affairs consumption in the context of a cross media market. Taken in
combination, this indicates a change in the concentration of media ownership which
is likely to affect sufficient plurality. ‘

X A typographical error contained in the version of this report sent to the Secretary of State on 31
December 2010 has been subsequently corrected here. The original text was: “This does not suggest
News Corp moves from Group 1 to Group 2 in our charts”.
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Internal plurality

5.53. For the reasons set out above, we consider that the proposed acquisition by News
Corp giving it 100% ownership of Sky’s shareholding would reduce the number of
persons with control of media enterprises, with Sky ceasing to be a distinct media
enterprise. Although News Corp would have full control of Sky we have nonetheless
considered the actua[ extent of control that would be exercised and exercisable by
News Corp.

5.64 We have received a number of submissions on how far internal plurality within the
- merged group would help in ensuring a range of opinions; in particular whether Sky

News could be seen to remain an independent voice to News Corp’s other news
outlets. Some respondents to our invitation to comment submitted that it was
inappropriate to consider internal plurality at all in circumstances where the proposed
acquisition led to 100% control. However, the Court of Appeal has stated that the
right approach is to “take into account the actual extent of the control exercised and
exercisable over a relevant enterprise by another, whether it is a case of deemed
control resulting from material influence.. .or rather one of actual common ownership
or c:onz‘rol”131 ' S

5.55 The Competition Commission noted in Sky/ITV that “[BSkyB’s board] had no role in
the day-to-day editorial control of Sky News content on television or online. We
received no evidence from third parties to suggest that senior executives at BSkyB or
its parent companies exerted influence on the Sky News agenda’. °?

5.56 We note comments made by Rupert Murdoch to the Ownership of the News report
by the House of Lords Select Committee on Communications where he noted: the
only reason that Sky News was not more like Fox News was because ‘nobody at Sky
listens to me”*). We also note News Corps’ submission that despite the degree of
control it currently has over Sky, it does not currently exert such control to mfluence
editorial decisions of Sky News. :

5.57 Therefore, in terms of editorial decisions, in looking at the position today, we have
_ consudered Sky News as a media enterprise which is dlstmct from News Corp
" regardless of the 39.14% ownership.

5.58 We received a mixed set of responsés on how far internal plurality may remain once
News Corp owns 100% of Sky. This section considers:

e Concerns that inter.nal plurality for Sky News will not be maintained.

» Arguments that a range of existing mechanlsms will ensure mternal plurality will
be maintained

Concerns in relation to internal plurality -

5.59  The main concern raised has been that, given the proposed acquisition will result in
full ownership of Sky by News Corp, internal plurality for Sky News cannot be

' British Sky Broadcasting Group PLC, Virgin Media Inc v The Competition Commission and
Secretary of State for BERR and others, [2010] EWCA Civ 2, at paragraph 121.

Paragraph 5.57, Competition Commission Report on the Acquisition by BSkyB plc of 17.9% of the
shares in [TV Plc sent to Secretary of State (BERR) 14 December 2007

% House of Lords Select Committee on Communications, Ownership of the News, 2008, Appendix 4,
paragraph 47
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guaranteed. Representations argue that this is because the proposed acquisition will
result in the loss of independent shareholders and the removal of the existing
independent directors who currently help protect the independence and diversity of
Sky News. Following the proposed transaction, News Corp would have greater direct
control and influence over the editorial staff of Sky News. '

One important issue here is the fact that, pbst transaction, News Corp would be able
to appoint and di_smiss the editor of Sky News. It has also been argued that:

« the economics of news provision means some level of operational integration is
. likely, providing new coordination mechanisms for Sky and News Corp; and

e media proprietors have a tendency to intervene in editorial decisions, most
notably in the newspaper industry.: -

Operational integration

5.61

5.62

5.63

5.64

5.65

The economics of news provision is dominated by the substantial fixed costs of
newsgathering and distribution. We received representations arguing that the
acquisition would provide News Corp with the opportunity to reduce some of these
fixed costs by integrating aspects of the news operations of Sky News and News
Corp's news titles, including News International’'s UK newspapers'>*. Integration
could range from consolidation of certain back-office functions, €.g. HR or [T support,
to full newsroom integration with shared journalists, foreign bureaux and/or editorial
control.

We recognise that some synergies can be realised without any need for a merger. -
There are examples today of commercial deals between rival titles designed to
deliver such synergies. For example, The Daily Telegraph currently uses News
International’s printing press facilities. We also note that David Elstein submitted that
Sky and News Corp could integrate their newsrooms regardless of the proposed
acquisition, if they were so inclined. ‘

We also recognise that operational integration of editorial functions associated with
different titles could be counter-productive, in circumstances where those different
titles-have different target audiences, and where it is therefore commercially
advantageous for the different tittes to maintain distinct voices. We note in this
context that News Corp has not integrated news functions of its existing titles and
channels either in the UK or internationally. We note News Corp’s submission <1
noted the views from Perspective’s report on the difficulties posed from different
cultures of TV and press newsroom. We also note that David Elstein submitted that
Sky and News Corp could integrate their newsrooms regardless of any proposed
acquisition, if they were so inclined. .

Nevertheless, we believe that the transac’eidn would make it possible to exploit a
range of operational synergies between News Corp and Sky. [¥]. '

Overall, we consider that some level of operational integration is likely to follow as a
result of the transaction. Even if this does not result in newsroom integration, it may
still' result in an enhanced ability to co-ordinate the news gathering and distribution
activities of different distribution channels, and therefore an enhanced -ability for the
News Corp to exercise influence.

1% gee e.g. responses from BT (page 5); Campaign for Press & Broadcasting Freedom (page 5);
Northern & Shell Network Limited (throughout). = SR
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Media proprietors’ influence

5.66 Numerous submissions to Ofcom alleged that Rupert Murdoch has a history of
intervening in the editorial decisions and political slant of the News Corps
newspapers, and that after the proposed acquisition this editorial influence would be
extended to Sky News thus reducmg the level of plurality within the media
'enterprlse

5.67 A range of anecdotal evidence was provided to this pomt in relation to News Corp,
however, it should be noted that claims of such influence are not limited {o News
Corp ~ it is a common thente for many media enterprises, most notably in the press.

5.68 As set out in the Competition Commissions report™ there are fewer regulatory
restrictions on newspapers than on television news and, in particular, newspapers
are able and expected to take an explicit editorial position in relation to topical issues.
The risk is that a ‘traditional newspaper proprietor’ may seek to adopt a similar
approach to TV news.

5.69 Among News Corporatlon titles, it has been argued that Rupert Murdoch adopts
different roles and exerts different levels of influence. This issue was considered by
the Competition Commission in Sky/ITV where it noted that: ,

News International also told us that Mr Rupert Murdoch and the News International
Executive Chairman had regular discussions with the Editor of The Sun on a range
of editorial matters, from page design to editorial policy, whereas, in relation to The
Times and The Sunday Tirnes, the position on news coverage, editorial stance and
appointment of editors is govemed by the terms of the DTI consent of 27 January
1981 relating to the transfer of these titles to their current ownersh:p’s7

5.70 The Competition Commlssmn in Sky/ITV concluded that there was a considerably
: greater degree of involvement by Mr Rupert Murdoch in relation to The Sun than
some other News International newspapers, such as The Times.

5.71  This was further supported by evidence submitted by Rupert Murdoch to the House
of Lords Select Committee on Communications report on The Ownership of the
News'® In this evidence Rupert Murdoch described himself as a ‘traditional
proprietor’ for The Sun and News of the World exercising editorial control on major
issues, like which political party to back in a general election or which policy to
support on Europe. However he argued that ‘the law’ prevents him from instructing .
the editors of The Times and The Sunday Times and that the independent board is
there to ensure he cannot interfere.

5.72 However we also received submissions which argued, for example, that during
Andrew Neil’s tenure as editor of The Sunday Times Rupert Murdoch sought to
intervene in the editorial content of the paper in areas that related to Rupert
Murdoch’s business interests.

'3 See e.g. responses from Slaughter and May paragraphs 7.11-7.18; Campaign for Press and
Broadcasting Freedom note 7; International Consumer Policy Bureau, entire document; Professor
Steven Barnett, sections 2(i)-(ii).
'3 paragraph 5.58 Competition Commission Report on the Acquisition by BSkyB plc of 17.9% of the
shares in TV Pic sent to Secretary of State (BERR) 14 December 2007
% paragraph 5.6 Competition Commission Report on the Acquisition by BSkyB plc of 17.9% of the

shares in TV Plc sent to Secretary of State (BERR) 14 December 2007

%8 House of Lords Select Committee on Communications report on The Ownership of the News
paragraph 128
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573 This influence does not always have to be overt. The House of Lords report “The -

5.74

5.75

5.76

Ownership of the News” quotes Andrew Neil:

“There are many ways in which you can influence a newspaper
without giving a downright instruction. Throughout the 11 years that |
was Editor of The Sunday Times, | never got an instruction to take a
particular line, | never got an instruction to put something on the front
page and | do not think | even got an instruction not to do something,
but | was never left in any doubt what he wanted”

Some of the submissions we received noted that intervention also took place when
the news agenda coincided with News Corps wider business interests. A submission
referred to Andrew Neil, who said that the division between The Sun and the Times’
editorial independence as declared by Rupert Murdoch was blurred over issues
which specifically related to the business interests of News Corporation, rather than
day-to-day coverage or major political issues."

Andrew Neil also Lreports that while editor he was subject to interference on news
items which affected Rupert Murdoch’s business.'*

We also note submissions from Sky and the conclusions of the Competition
Commission, that there is no evidence of editorial influence being exerted on Sky
News by the Sky Board or by shareholders. David Elstein noted in his submission
that in his own experience there was never any pressure applied to Sky News.
However, we alsp note that the evidence of past behaviour may not necessarily be a
reliable indicator of future behaviour:

Submissions that there are a number of existing mechanisms that would
~ ensure internal plurality :

5.77

We received submissions making four main arguments suggesting internal plurality

would remain following the proposed acquisition:

« Increasing the level of control to full control will not translate in to the loss of Sky
News's editorial independence as Sky News’ editorial policy is not a matter for
the Board. -

o Existing regulatory safeguards, notably impartiality requirements on TV broadcast
news would protect internal plurality and ensure no undue influence on the news
agenda and public opinion from media owners.

e The existing impartiality requirements and history of TV news has resulted in
audience expectations of impartial TV news broadcasts, a high level of trust in TV
news and a distinct culture among TV news journalists and newsrooms.

Combined, these all help protect plurality.

e The nature of TV news, especially rolling news services like Sky’s, is such that
the news agenda is defined by breaking news, not by what stories a broadcaster
chooses or chooses not to cover. This is different from the role played by
newspapers, which adopt a more investigative approach to finding and exploring
stories, as well as containing opinion and comment. :

39 Sjaughter and May submission 7.12, p16-17

188

149 ouse of Lords Select Committee on Communications, Ownership of the News 2008, paragraph
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Sky's editorial policy is not a matter for the Board

578 News Corp submitted that Sky's editorial policy was not a matter for Board
determination. Editorial policy has not been debated at Board level and News Corp
has not sought to influence the editorial policy of Sky News. Further they argued that -
there is no evidence that the independent directors have had to “defend” the editorial
policy of Sky News against influence by News Corp executives. News Corp stated
that the regulatory requirements of impartiality in Ofcom’s Broadcasting Code and the
strong culture of independence in TV newsrooms (see below) are significant
safeguards.

5.79  However, notwithstanding the reguilatory framework and culture, we note that the
current behaviour of News Corp as a minority shareholder in Sky is not necessarily a
clear indicator of its future behaviour should it have full control of Sky. The degree of
control exercisable by News Coip as a full owner is clearly potentially different from
its current minority shareholding, for example, News Corp would be able to appoirit or
dismiss the senior editorial team, including editor, at Sky News.

Impatrtiality requiremenis

5.80 Section 5 of the Broadcasting Code is intended ‘%o ensure that news, in whatever
form, is reported with due accuracy and presented with due impartiality’ and ‘to
ensure that the special lmpan‘lallty requirements of the [Communlcatlons] Act are
complied with™*!,

5.81  We received submissions that argued that the impartiailty rules in Ofcom’s
Broadcasting Code:

» reduce the scope for influence by owners of television channels over editorial
decisions concerning broadcast news; and

= are not limited to preventing the biased presentation of news stories, but also
prevent partiality for political reasons in editorial decisions on the selection of and
prominence given to stories which are broadcast.

5.82 We have considered whether existing provisions on impartiality and due prominence
would allay any internal plurality concerns arising from this transaction.

5.83 The requirement for broadcasters to present the news with “due impartiality” is of
course not absolute and broadcasters have a degree of editorial discretion in the
selection of the news agenda. These rules would not necessarily prevent an
individual with control of a media organisation from influencing the news agenda
through the selection or omission of stories. There could be cases where the
deliberate exclusion of stories could potentially be a breach of the Broadcasting
Code. However, in practice, the effect of partial selection or omission of news stories
would be a subtle one which it could be difficult, through regulation, to identify and/or
prove.

5.84 The potential limitations of impartiality regulation and the role that selection of stories
can have in setting the agenda have been highlighted to us by a number of
submissions and were indeed noted within the Sky Chairman’s own MacTaggart
lecture in 2009:

**! Ofcom, Broadcasting Code Section 5 http://stakeholders.ofcom.org.uk/broadcasting/broadcast-
codeslbroadcast-code/imgartlaiity/
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the system is concemed with imposing what it calls impartiality in

~ broadcast news. It should hardly be necessary to point out that
mere selection of stories and their place in the running order is itself
a process full of unacknowledged partlallty

5.85 This is consistent with the position of the Competition Commission in Sky ITV:

Impartiality relates to the fair and balanced treatment of differing viewpoints in relation
to particular news stories. However, it does not address the relative prominence given
to each story. In our view, it is a matter of public interest that decisions about the
relative importance of different news stories should be made by a range of
mdependent people and reflect diverse perspectives™*

We found that the regulatory framework, while relevant to the plurality of news and,
hence the statutory public interest assessment, does not on its own ensure a
sufficiency of plurality of news *'**

5.86 We agree with the Competition Commission’s conclusion and in particular with its
view that "decisions about the relative importance of different news storles should be
made by a range of independent people and reflect diverse perspectlves

587 We recognise that the impartiality rules are relevant and may contribute as a
safeguard against potential influence on the news agenda by media owners, but they
cannot by themselves necessarily ensure against it. Our view is that these provisions
‘do not by themselves adequately address all potential concerns. :

588 Inany event, there is a difference between the Broadcasting Code which provides
the regulator with the ability to intervene on a case by case basis to ensure
impartiality in terms of news presentation and the statutory need for there to be a
sufficient plurality of persons with control of media enterprises. The regulatory
framework, while relevant to the plurality of news and hence the public interest
assessment, does not on its own ensure a sufficiency of plurality of news.

Audience expectations

589 We received submissions that argued audiences have particular expectations for

: television news to be impartial and balanced, citing Ofcom research which found that
87% of audiences thought impartiality was important in television news'®. These
submissions also suggested that the relatively low audience share of Fox News in
the UK was evidence of a lack of demand for partial journalism in TV news in the UK.

590 While audience expectations may deter a media owner from attempting to influence
) editorial decisions, it is our view that the audience desire and expectation for
impartial TV news would not be sufficient to ensure the continued delivery of impartial
news and a plurality of views. They may act as a constraint — to an extent — on
stories that are broadcast. However, these expectations are less likely to be relevant
when considering which items are included in— or excluded from - the news agenda.

14z - James Murdoch, MacTaggart Lecture, 2009

** Competition Commission, Acquisition by British Sky Broadcasting Group plc of 17.9 per cent of the
shares in ITV plc, 14 Dec 2007, paragraph 5.12

Competltlon Commission, Acquisition by British Sky Broadcastlng Group plc of 17.9 per cent of the
shares in [TV plc, 14 Dec 2007, paragraph 5.38

Competltlon Commission, Acquisition by British Sky Broadcasting Group plc of 17.9 per cent of the
shares in [TV plc, 14 Dec 2007 paragraph 31

% Ofcom, New News Future News, Figure 5.4 p65
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We believe that, while there could be commercial incentive to cater to audience
demand far impartial news, the extent to which this would prevent any potential
desire to interfere wrth the editorial independence of Sky News is unclear and hard to
quantify.

5.91  In addition, while in some cases audiences (and the regulator) would be able to
identify more obvious partial news as a result of story selection (for example on very
high profile political issues), other cases would be harder to identify (for example,
non-selection of stories detrimental to the commercial or personal interests of a
media owner). .

5.92 Therefore, we do not consider that audience expectations of TV news could be relied
on to protect plurality.

Culture of TV newsrooms

5.93 We have received submissions that safeguards already exist within the internal
culture of all TV newsrooms, including Sky News. At the core of these is the
argument that TV news has a different culture from newspapers, and that this culture
would be resrstaht to editorial interference. Evidence submitted included:

e« Comments on the nature of TV news compared to newspapers for example
television news, with its different technical and logistical skills, tends to recruit
from within itself rather than from newspaper journalists which suggests that this
cements the separate culture.

¢ There is already a strong culture of independence among TV news editors, in
part due to the expectation of impartiality and also as a result of the approach of
the BBC in this. area. The culture of independence was noted by the Competition
Commission in Sky/ITV: “the evidence that we received suggested to us that
there was a strong commitment to editorial independence across television news
broadcasting which would lead to editors resisting any drrect board intervention or
intervention from shareholders to set the news agenda”*

5.94 Alternatively, other representations questioned how far such cultural differences and
safeguards could be depended on in a situation of full ownership. Specifically,
concerns were raised that editors may ‘self-censor’ as edrtors cannot be expected to
act with complete disregard to the views of a full owner'®. This links to points made
by the Competltlon Commission which noted: “boards usually play some role in the
appointment of editors”.

5.95 In’addi'tion, in future there may be potential journalistic and operational benefits
arising from combining print and TV journalists when creating news for converged
platforms. The increasing use of video content on text based news websites, or
development of news for convergent devices, may result in a change in the
distinction between print and video journalism and hence a chance in the role and
culture of newsrooms. :

“’Competition Commission, Acquisition by British Sky Broadcasting Group plc of 17.9 per cent of the

shares in ITV plc, 14 Dec 2007, Paragraph 5.68
See e.g. responses from Slaughter and May, paragraph 7.13; Professor Steven Barne;t section
2(ii)
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596 Itis our view that cultural safeguards may be expected to go some wayto
maintaining the editorial impartiality of Sky News but we do not consider that they
can be relied upon to secure plurality.

_ Summary of analysis of internal plurality

597 We recognise that audience expectations, the culture of TV journatism and the nature
of rolling news may together contribute towards the independence of editorial voices
against proprietary influence on the Sky News agenda. However, for the reasons set
out above we do not consider that these factors will ensure plurality.

598 We recognise that the impartiality rules are relevant and may contribute as a v
- safeguard against potential influence on the news agenda by media owners, but they
cannot by themselves necessarily ensure against it. Our view is that these provisions

do not adequately address all potential concerns. - - ‘

599 Inany event, thereis a difference between the Broadcasting Code which provides
the regulator with the ability to intervene on @ case by case basis to ensure
impartiality in terms of news presentation and the statutory need for there to be a
sufficient plurality of persons with control of media enterprises. The broadcasting
regulatory framework, while relevant to the plurality of news and hence the public
interest assessment, does not on its own ensure a sufficiency of plurality of news.

5.100 We recognise that it is possible that Sky News may remain a strong independent
voice from an internal plurality perspective even while no longer part of a distinct -
“media enterprise.

5101 However, in a situation where Sky is wholly owned by News Corp and where we
have received a significant number of representations that a proprietor may want to
interfere with editorial decisions, we need to understand what would in practice
prevent such intervention. 'Erom the evidence submitted to us, while there are factors

" that are likely to contribute to internal plurality, we consider that these are not such
that they.would preclude such interference in circumstances of full control.

5.102 In light of the importance attached by Parliament to media plurality in informing
opinion and setting the agenda, we do not consider that in this case we can rely on
“internal plurality to ensure sufficient plurality in the provision of news and current
affairs.

5.103 This is consistént with views expressed by the House of Lords Select Committee on
Communications in 2008: :

We do not believe that an internal company structure can be an adequate substitute "
for competition law and statutory regulation in ensuring that no single voice becomes
too powerful.*® ‘

Multi-sourcing and online news provision

'5.104 As explained in section 4, consumers tend to use more than one source of news and
current affairs and this is a relevant consideration in any plurality assessment. This is
because the extent to which consumers access and use news and current affairs

91use of Lords Select Committee on Communications, The Ownership of the News , 2008,
paragraph 220 : : S
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from different providers may limit the ability of any single provider to influence
audiences. |

5.105 The use of multiple sources of news is considered in most of the measures we have
used to assess changes in external plurality. The effects of multi-sourcing are
particularly evident when comparing the share of references of different providers for
all news sources (which takes account of consumers’ use of multiple sources) with
the shares related to single main sources (which instead considers only the sources
to which each consumer attaches the most importance).

5.106 The BBC accounts for 37% of references when considering all sources of news by
wholesale provider, but its share rises to 54% when looking at single main sources.
ITN’s share of references remains similar (12% and 14%) when moving from all
sources to single main source, and Sky also broadly maintains its share (10% for all
sources, 9% for single main source). News Corp has a materially lower share of
single main source share of references (6%) refative to its all-sources share (12%). A
similar trend is visible for other newspaper providers. This suggests that consumers,
when prompted to choose a single source of news, attach more weight to the news
and current affairs content they access on television as opposed to newspapers.

5.107 News Corp’s ability to influence is strengthened by the proposed acquisition (both in

terms of share and of reach) even when taking into consideration all the sources that
consumers access regularly. It is important to note that, regardiess of the level of
multi-sourcing, acquisition of one player by another will always result in an increase
in the relative share of the acquiring enterprises. Similarly, a merger will always
increase the reach of the acquirer unless the two entities merging have a perfectly
overlapping audience.

5.108 In addition to considering multi-sourcing in our analysis of static effects to external
plurality, we have also looked specifically at whether the proposed acquisition would
change overall levels of muiti-sourcing by consumers through the loss of one distinct
news and current affairs provider (Sky News). :

5.109 In.its submission, News Corp estimated that 6% of all UK consumers relied on both
News Corp and Sky for news. Of these, approximately 96% also sourced news from
other sources as well. News Corp therefore estimated that the proportion of
consumers who would, post transaction, rely on only News Corp and Sky News and
no other news provider would be 0.3% of the population™®.

5110 As described in section 4, our research found that in a typical week consumers used
on average 2.9 wholesale news providers, with 46.8% of respondents claiming they
use 1 or 2 providers and 29.2% 4 or more. We have also highlighted that levels of
multi-sourcing for consumers that access Sky News regularly are higher than for the
general population — with 4 news providers used in a typical week.

5.111 When considering News Corp and Sky as a single provider post-transaction, the level
of multi-sourcing for the population as a whole decreases only slightly. The average
number of wholesale news providers accessed by all consumers who regularly
access news would fall to 2.8"". For the sole consumer base of Sky and News Corp
combined, the average number of sources used following the proposed acquisition

5% Source: News Corp submission (FTI report), paragraph 6.37
151 Source: Ofcom cross-media audience research 2010. This analysis assumes no other change to

 cross-media consumption of news and current affairs, other than the loss of Sky as an independent

provider.
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would instead fall to 3.5. Although the relative change is higher, we note that the
average number of sources would still remain considerably above the average for the
population as a whole.

In section 4 we also noted that the size of the audience that relies solely on Sky or
News Corp for accessing news and current affairs is very small (respectively 1% and
2% according to our market research) and this remains the case post-transaction,
with only 6% of the combined consumer base (or 3% of the total population) relying
solely on news and current affairs from News Corp or Sky. '

This data suggests that although Sky wodld cease to be a distinct media enterprise,

_many individual consumers would continue to access a number of different sources

following the proposed transaction. This would therefore provide some constraint on
the extent to which News Corp, post transaction, would be able to take advantage of
an increase in its audience share and reach to influence public opinion and the news
agenda. '

However, the implications of multi-sourcing in relation to this proposed transaction
are complex and as a first stage authority we do not have sufficient time to consider it
fully. -

In any case, although we believe the level of multi-sourcing by individual consumers
to be important, we do not believe that we can rely on it to ensure sufficient plurality.

This is because the process of forming public opinion does not just depend on
individuals consuming news, and then each forming their own opinion without
reference to other consumers. Rather, individuals consumie news, debate and
discuss it with others, and it is this process of both news consumption and discussion
which contributes to public opinion. What matters more therefore is the number and
range of news providers used by all consumers and their relative significance, rather
than the number of news providers used by each individual consumer.. '

We also recognise the increasing importance of online news provision today. Wider
availability and use of the internet, and the extension of media enterprises’ news
offerings online, allow consumers to access news more easily from a range of
different providers. Our audience research indicates that online usage appears to be
complementing the use of traditional media for consumers. This can increase the
availability of news sources, and result in consumers using a greater range and
variety of sources than may have historically been the case.

However, traditional media providers account for 10 of the top 15 o-nline providers of

‘news (eight newspaper groups plus the BBC and Sky), with the remainder

predominantly being news aggregators rather than alternative sources of news. This
suggests that today online news tends to extend the reach of established news
providers as opposed to favouring the use of new outlets that are not present on
traditional media. We recognise that this could change in the future, but the nature of
any such change is uncertain. ’

Influence on other media and the agenda

5.119 We have received some representations that the merged entity, given its presence

across all platforms and in particular in TV rolling news (through Sky News), could
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exert a greater influence over the news agenda of third parties, therefore diminishing
overall plurality'®.

5.120 One submission illustrated this by referring to the risk that Sky News could choose to .
' give disproportionate coverage to stories featured in News Corp titles, at the expense
of stories featured by other news providers. We received representations that a story
picked up by Sky News is more likely to become so important that all news outlets
have to cover it™®. Conversely, the perceived importance of Sky’s rolling TV news in
agenda-setting™* would mean that stories excluded by Sky News would be less likely
* to be covered by other outlets.

5.121 The merging parties have instead argued that it is very unlikely for any single media
enterprise (and for Sky News in particular) to be able to influence the wider news
agenda because of a variety of factors including:

® Sky News s relatively small viewing share in TV;

- » the prominence of the BBC in news provision and the fact it is unlikely to follow
any agenda set by other players;

« the growing importance of online outlets in both news distribution and news
gathering; and

« trends towards greater use by consumers of international and specialist outlets,
which are unlikely to be influenced by mainstream UK news sources.

5.122 We note that a variety of factors affect the way in which media enterprises source the
stories they cover, and their editorial policy. For example, a title or programme
focused on investigative reporting will (by definition) tend to source its stories dlrectly.
Other outlets may instead rely more on news stones supplied by news agencies™

5.123 As displayed in Figure 5 in Section 4, the news providers contained in. the
Perspective analysis drew on a range of cited sources for news stories in the period
June to November 2010. In this analysis, neither News Corp nor Sky were the main
source of news stories for these news providers. For the outlets Perspective
examined, of stories that cited a source, Sky News was referenced 3.7% of the time.

- Sky in combination with all the News International papers was referenced 12.1% of

the time. By comparison, the BBC was cited as a source for 24.6% of stories. The

~ three news agencies were also cited as key sources for the titles contained in the
Perspective analysis: Associated Press 25%, Reuters 13%; and the Press
Association 10%. However relevant, rolling TV news is just one of many posslble
sources of news for media enterprises. Overall, the available evidence does not point
to a conclusion that News Corp's ability to influence through other media would be
materially enhanced by the acquisition.

2 Slaughter & May, BT, Dr Des Freedman
'5% See file note of telephone conference with [3<] [ national newspaper edltor]
154 - Slaughter & May

%5 We received a representation that, for example, the BBC's rolling news coverage largely reflects
thePress Association’s newslists. See file note of telephone conference with [3<] [a national
newspaper editor].
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Conclusions on static analysis

5.124 We have considered plurality and the need for there to be sufficient plurality by
looking at the number and range of persons with control of media enterprises in light
of their ability to influence opinion. We have done so in accordance with the purpose
of the public interest consideration. We have considered carefully all the ‘
representations made and evidence available to us. Ve believe that there is a public
interest concern in relation to external plurality as the effect of the proposed :
transaction would bring together one of the three main providers of TV news and the
largest provider of newspapers significantly increasing News Corp’s ability to
influence opinion and control the agenda. ' :

5.125 Further in circumstances of 100% ownership and control, we do not believe that
cultural safeguards and internal plurality can be relied upon to ensure plurality.

5.126 We recognise that the impartiality requirements of the Broadcasting Code may
" contribute as a safeguard against potential influence on the news agenda by media
owners, but they cannot themselves necessarily ensure against it. In any event, there
is a difference between the Broadcasting Code which provides the regulator with the
ability to intervene on a case by case basis to ensure impartiality in terms of news
presentation and the statutory need for there to be a sufficient plurality of person
with control of media enterprises. ' ‘

5.127 We have carefully considered the submissions made in relation to the multi-sourcing
and the increase in online news provision. Whilst we believe the level of multi-
sourcing by individual consumers to be important, we do not believe that we can rely
on it to ensure sufficient plurality. We also recoghise the increasing importance of
online news provision today. However, we believe that online news tends to extend
the reach of established news providers as opposed to favouring the use of new
outlets that are not already present on traditional media.

5.128 For the reasons summarised above and considering all the relevant factors together,
our view within this first stage review, is that we consider it reasonable to believe that
the proposed acquisition may be expected to operate against the public interest since
there may not be a sufficient plurality of persons with control of media enterprises
providing news and current affairs to UK-wide cross media audiences.
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Section 6

Effects of the proposed acqunsmon -
dynamic analysis

6.1 In addition to the static analysis, the proposed transactlon could result in changes to
the level of media plurality over a longer period of time. We received a number of _
submissions raising concerns about possible longer term effects from the proposed
acquisition. We have therefore considered a forward wew of the possible effects on
plurality.

6.2 In order to do this, we have divided this section into two:
¢ An overview of key media market trends to provide a relevant context for plurality.
* In this context, we have provided a summary of the potential longer term effects

on plurality arising from the proposed transaction that were raised with us through
submissions.

Market trends and future market deveicpments

UK consumers and content producers have adopted a wide range of new digital
" media technologies, p!-atforms and services over the last ten years.

6.3  Ofcom’s research has highlighted the growth in availability, take-up and usage of
different media services over recent years. This has been supported by the
development of a number of new technologies; convergence between different media
services; and the growing availability of access to digital services via fixed and
mobile broadband networks.

6.4  Ofcom’s 2010 Communlcatlons Market Report presented research demonstratmg
that, on average, nearly half of UK adults’ waking hours are spent using media
content and communications services. Use of different services at the same time is
also increasingly commen, with people squeezing 8 hours and 48 minutes of media
consumption into an average of 7 hours and 5 minutes of time each day. Of all
services, television remains the most heavily used'®®.

8.5 Many of the new technologies being adopted provide consumers with greater choice,
convenience and control over how they consume content. These developments have
also reduced the traditional distinctions between different services for consumers.
The recent development and take-up of smart phones and tablet devices now enable
consumers to access a range of content fram broadcast, audio, print and other media
on one device wherever they are. These devices have the potential to increase the
levels of interactivity, participation and personalisation of media. Consumers are also
increasingly choosing to take a bundle of different services from a single provider.

6.6 Such new services are usually adopted initially by younger and more affluent
audience demographics. Daily use of a range of digital technologies is consistently
higher among adults aged 16-24. By way of example, this audience spends a larger

% Ofcom Communications Market Report 2010, Figures 1.16 and 1.17
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proportion of its media consumption time using mobile devices than any other agé
demographic'®.

These trends are making more information available to consumers and giving them
more ways to access it. At the same time, the traditional media platforms continue to
play a significant role for many consumers, including older consumers. Today,
Ofcom research estimates that 38% of all media and communications usage for

. those aged 16 and over is watching scheduled television on a TV set — the most’

popular media activity among consumers. This rises to 51% for those who are aged

55 plus'®.

‘ o : ,
The development of new digital media technologies, platforms and services has

consequences for the economics of the sector, above and beyond the impact of the

recent economic downturn. These can include both opportunities to open up new
revenues streams through selling new content and services to customers and
challenges to existing business models when new technologies reduce the barriers to
new entrants able to offer competitive services to consumers.

In the last five years there has been substantial growth in the revenue generated
through subscription television and online advertising, whereas advertising from
traditional print, television and radio has seen much more limited growth, and in -
some cases substantial declines. These.trends are partially a consequence of the
close link between GDP and advertising expenditure, but there is evidence of
structural change occurring to the business models across the sector.

For content producers, these developments offer the prospect of new revenue
models through the possibility of consumers paying for added choice or convenience,
or access to a wider choice of content. They can open up new revenue streams such
as online display advertising to media owners who extend their presence online. In
addition, advertisers may be willing to pay a premium for targeting a particular
audience target or demographic.

Despite widening access and use of new media technologies, the audience for

television has remained relatively stable.

6.11

6.12

6.13

Television remains the most heavily used of all media services, and despite the
growth in other media platforms such as broadband and mobile, overall levels of
viewing have increased slightly over the last five years'™.

It is possible that this resilience of television viewing is a consequence of a number of
technological enhancements to the platform, which have included the growth of
digital television, the launch of high-definition television and time-shifted viewing
through PVRs. Digital television is now available in 93% of homes; digital video
recorolgors are installed in 37% households and 5.1m households take HD (as of Q2
2010)-™.

Over the last five years, television advértising revenue has declined by 1.8% p.a.,
whereas licence fee income allocated to television has grown by 1.7% p.a. and’
subscription revenue to television services has grown by 6.2% p.a." This has led to

157 )fcom Communications Market Report 2010, Figure 1.19

5% Ofcom Communications Market Report 2010, Figure 1.24

159’ Ofcom Communications Market Report 2010, Figure 2.67

189 Ofcom Communications Market Report 2010, , Figure 1.2, Figure 2.15
181 Ofcom Communications Market Report CMR 2010, Figure 2.28-
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a reduction in the overall levels of investment in programming by the main public
service broadcasters over the period, with a 4.6% p.a. decline in investment in
original programming over the last five years among public service broadcasters'®,

6.14 The availability and take-up of services that enable time-shifted and VOD television
programming has grown significantly. All of the major broadcasters have launched
video-on-demand services (or ‘players’) which they make available to a wide variety
of platforms including the PC, games consoles, mobile devices and hybrid IPTV ,
platforms. Of adults with the internet, 31% have watched catch-up TV'®, while time-
shifted viewing through a DVR still only represents 5.9% of all television viewing®*.

6.15 Broadcast news has been affected less than other content genres by the emergence
of new technologies that can draw audiences away from the live TV platform.
Ofcom’s consumer research shows that viewers prefer to watch news content live
rather than on-demand or timeshifted'®®. However, broadcasters do appear to have
pulled back on their news commissioning funding. Total spending on news-based
content fell from £363m in 2005 to £293m in 2009'%°.

~ Radio also remains a significant service for a large proportion of the UK audience

6.16  Like broadcast television, radio remains a very highly used medium by audiences
despite growing use of other services. Overall weekly reach of radio has stayed
.consistent at 90% over the last five years. However, average weekly hours of
listening has declined over the same period (by 5.3% p.a. to 19.8 hours per head per

week)'?.

6.17 Digital Audio Broadcasting (DAB) has grown in usage with almost 16%'® of homes
owning a DAB set as of Q2 2010 and DAB listening representing almost a quarter of
all radio listening. : , .

6.18  The BBC remains'the most significant player in the sector and its expenditure on
radio has grown over the last five years, whereas both listening and revenues to
commercial radio have declined over the same period'®. This is primarily a
consequence of a decline in advertising revenue in radio, which like television
appears to be a consequence of both cyclical changes and the growing competition
from other media for advertising expenditure. '

6.19 The growth in the number of devices (both in the home and mobile) that can connect
to the internet has led to the availability of non-broadcast audio services (e.g. audio
streaming or downloading to a PC or mobile phone). Take-up and use of such
services is most significant amongst the 16-24 age group.

Print media is facing declines in circulation as online use grows

6.20 The newspaper industry is in a transitional phase as new, disruptive means of
distribution emerge and traditional revenue sources decline.

182 Ofcom Communications Market Report, Figure 2.36

183 Ofcom Communications Market Report Figure 2.8

184 Ofcom Communications Market Report Figure 2.4

185 Communications Market Report 2009, Figure. 1.41

1% pSB annual report 2010

'67 Ofcom Communications Market Report 2010, Figure 3.1

' Ofcom Communications Market Report 2010, Figure 3.2 . . .
1%° Ofcom Communications Market Report 2010, Figure 3.6
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Print media has experienced progressive decline over the past ten years. There have
been substantial declines in circulation and readership of national newspapers. For
example, readership has fallen substantially among both daily and Sunday
newspapers — by 3% p.a. among the Sundays and by nearly 2% p.a. for daily

newspapers'’’.

Newspaper providers have been especially affected by a drop in classified

advertising revenues, matched to a steady decline in circulation, which threaten the

future profitability of many titles™".

Consumption of online services continues fo grow in popularity

6.23

6.24

6.25

6.26

6.27

6.28

6.29

The growth in the availability and take-up of the internet has provided a platform over
which a variety of content types can be delivered to consumers, both traditional
(existing television, radio and newspaper content) and new (such as social
networking sites and other sources of user generated content). .

Access to the internet by consumers is now at 76% of UK households, the vast
majority of whom use a broadband connection (up from 31% in 2005)""2. As home
internet take-up has risen, so has the average minutes spent per person surfing the
web — at 27 minutes per person per day (up by an average of 17% p.a. since
2004)'™.

The growth in the availability and take-up of the internet has provided a platform over
which a variety of content types can be delivered to consumers, both traditional
(existing television, radio and newspaper content) and new (such as social
networking sites and other sources of user generated content).

As a consequence of this rapid growth in broadband access fo the internet, the total
level of revenues generated by online services has grown substantially in the UK.
The online advertising market alone was worth £3.54bn in 2009, 27% growth per . -
annum over the last four years'™*.

The majorfty of online advertising (£6 in every £10 generated) is made up of paid for
search services such as Google. The remainder of the market is split evenly between
classified and display advertising. It is particularly the growth in these two categories

‘that has structural implications for the television, radio and press sectors, given each

currently relies significantly on classified and display advertising currently. Each of

_these sectors is seeking to tap into the growth of online advertising as a

consequence of declines in advertising in their own markets.

One of the most significant trends in the last few years has been the growth in mobile

access to the internet, which is now at 16% of consumers and growing rapidly'”®.

This has the potential to enable a range of new services to consumers above and
beyond those already available to them at home or work, particularly linked to the
take-up of smart-phones and tablets.

The breadth of functionality that mobile and fixed broadband access to the internet
offers is reflected in the range of services consumers use. Social networking

170 gource: NRS / MediaTel / Ofcom calculations

7 Enders Analysis submission :

172 See Ofcom technology tracking study, Q3 2010, question QE6, Table 44
173 Ofcom Communications Market Report 2010, Figure 1.4

174 Ofcom Communications Market Report 2010, Figure 4.7 :

175 See Ofcom technology tracking study, Q3 2010, question QES, Table 44
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accounts for a quarter of the time consumers spend online, by far the Iargest share of
any online service (including email, search, news, games and other service). Online
news is attracting a growing unique monthly audience, although it still accounts for a
very smalll proportion of overall time spent online (less than 3%'™). Most providers of
news on television or radio have launched offerings on the internet accessible via a
range of devices including PCs, smartphones and tablets. Each is seeking to extend
the reach and use of their output while also accessing the growth in online revenue.

6.30 A range of different online content and business models are emerging which may
provide new revenue opportunities for the newspaper publishers. News aggregators
such as Google News and Yahoo! News bring together news stories from a wide
range of providers and outlets. Many newspapers online are making increasing use
of video and audio to enhance the richness of their content propositions. Some, such
as FT.com and Times.co.uk, have opted for ‘freemium’ or subscription-based
revenue models, whereas other players have pursued a free model reliant on
advertising. So far newspapers’ online revenues have failed to match those of their
print counterparts. DMGT, for example, recently announced that the ad-supported
Mail Online website, currently the second-most popular newspaper website in the
world according to ComScore'”’, generated approximately £12m in the financial year
2009/10""®. GMG website The Guardian Online reportedly generated around £40m
last year'®. '

These trends suggest that convergent cross-media services will become
increasingly important : "

6.31  Taken together, these trends suggest that there may be a continuous shift in the
relative mix and balance of different media platforms and services for consumers,
with an increasing push into convergent cross-media services.

6.32  Of the traditional media platforms, television appears to have an enduring strength as
a key platform for the delivery of content to consumers — its reach, impact and ‘
significance to consumers is likely to continue in the future. However, all platforms
including online today will need to respond to the development and adoption of
increasingly convergent media. :

6.33  Online services, and the convergence of the internet with traditional media platforms
are therefore one of the key areas for future development.” This will continue to result
in the development of new, cross-media products and services for consumers. This
is one of the areas of focus for many players in media, including news and current
affairs: the development of convergent, integrated media products that draw on the
strengths of video, print, and audio to deliver content to consumers across a range of
platforms and devices.

6.34 Itis unclear at present to what extent these cross-media services will be ,
complementary to existing services, in which case we might expect bundling of such
services to increase in importance, or substitutional to existing services, in which
case they might be expected to displace them. [3<]'® '®' [The redacted text refers to

:;6 Ofcom Communications Market Report 2010, Figure 4.4

" As reported by Paid Content. See http://paidcontent.org/article/4 19-mail-online-vs-nytimes.com-
running-the-numbers/
™™ http:/Avww.dmgt.co.uk/uploads/files’DMGT-Prelimina
. F}tt(g;:/lwww.abc.net.au/pmlcOntent/2010/33058684.htm
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paragraphs 210 and 213. of the European Commission’s decision, in relation to which
Ofcom is not in a position to identify what may be disclosed].

6.35 However this develops from a commercial perspective, for those consumers adopting
new products and services that exploit the potential of convergence between online
and traditional media, this undoubtedly increases their ability to consume content
from a wider variety of sources, with greater flexibility and sophistication than ever
before. '

Potential longer term effects on plurality arising from the proposed
transaction

6.00 We received many submissions that raised concerns about the potential for the
- proposed acquisition to affect plurality in the future. Much of this concern was
around the potential effect of the economic power of the combined entity in the
context of future media market developments. The concerns raised were that,
following the acquisition, News Corp would be better placed than its competitors to
respond to market developments and develop its service and presence across-
media. , ' -

6.37 The economic power of the combined group covers a number of possible factors.
The merged entity would be financially bigger than any of the other voices in the
market (for example in terms of group revenues and cash flows). Répresentations
argued that thanks to its financial security and size News Corp would be able to -
make commercial decisions that its rivals would be unable to make, and thus would

“be better placed to respond to market developments and challenges. This would
allow News Corp to increase its market presence and share compared to other news
providers, while not behaving anti-competitively.

6.38 [¥<]. Our view is that future concerns in relation to plurality are not necessarily
captured by any competition assessment of the proposed transaction. As outlined in
paragraph 2.35, media public interest considerations invoked by the Secretary of-
State are distinct from the competition-based test applied by the competition
authorities. The aim of any competition analysis is to prevent a level of concentration
of ownership which could give rise to a substantial lessening of competition, to the
detriment of consumers. The public interest considerations defined by Parliament
have a different goal: to ensure sufficient plurality of media enterprises to support
effective debate and the democratic process. While it is possible that there may be-
overlap between issues and / or facts relevant to a competition consideration and a
need for sufficient plurality under the public interest consideration, the two statutory
regimes are distinct with different purposes.

6.39  As noted in paragraph 2.36 of this report, on 21 December 2010 The European |
Commission (“the EC”) concluded its Phase One investigation into the competition
effects of the proposed acquisition. The EC decided not to oppose the notified
acquisition and declared it compatible with the internal market and with the EEA
Agreement. lts decision was based solely on competition-related grounds, pursuart
to Article 4 of European Council Regulation No 139/2004. [5<]"® [The redacted text
refers to paragraphs 1, 307, 309 and 310 of the European Commission’s decision, in
relation to which Ofcom is not in a position to identify what may be disclosed. The
EC’s press release of its decision is available at
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/10/1767].

2 (9]
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Concerns were raised in representations that the proposed transaction could
influence future levels of plurality

6.40 Inrepresentations, we received two main groups of possiblé concerns for plurality as
a result of the proposed transaction:

» The economic power of the combined entity and its ability to react to future
market developments like convergence

* Arange of specific concemns relating to potential activities by the merged entity

Economic power and convergence

6.41 There are historic examples of how ‘economic power’ can be employed to engage in
long term strategies that could affect plurality if other players in the market are not
able to respond. For example, News Corp has in the past supported Fox News
through a period of substantial loss until it became established'®®. Such activities are
not unique to News Corp though — there are numerous examples of media
enterprises making significant investments in new titles and routes to market, notably
online, before they make an economic return. -

. 6.42  Economic power can allow a company to take strategic decisions that might
ultimately have an impact on plurality. Economic power may allow a media
enterprise to invest in new ventures, business developments or adopt pricing
strategies that others do not have the resources to compete with. There may be a
cansequential reduction in other players’ share of voice and hence plurality.

6.43  As noted above, one of the key expected developments for the future is developing
-the presence of news content across convergent media. For all media players, a
future presence online and development of new applications, taking advantage of the
functionality of new devices and the ways that consumers access content is likely to
be key. ‘ o

6.44 Representations to us suggested that the combination of News Corp's print news
content and Sky's audio-visual content makes it best-placed to take advantage of the
move to convergent news media. If for example it was able to develop a compelling
content proposition for e-readers or tablet devices, which could riot be replicated by
other providers, this might over a period of time enable it to extend its share of voice
beyond that which it achieves as an immediate consequence of the proposed
transaction.

-

6.45 We acknowledge that the ability of News Corp to develop and distribute convergent
, media products does not depend on the proposed transaction. For example, The
Times newspaper's website and the Times iPad edition already feature some Sky
News content. The transaction is however likely to strengthen the ability of News
Corp to produce such products, given the complementary capabilities of News Corp
and of Sky in the production of textual and audiovisual content respectively.

6.46 We note that it is a difficult and uncertain process for other news providers (e.g.
newspapers) to build up the capability to produce their own AV and multimedia
content, although there are some emerging examples of newspapers doing so'®. It is

' House of Lords Select Commitiee, Ownership of the News 2008, Appendix 4, paragraph 29
"™ E.g. Teleégraph Media Group’s Telegraph TV hitp://www.telegraph.co. uk/telegraphtv/
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~ potentially costly, and would require them to diversify into a very different skill-set in
order to produce high-quality AV journalism. '

6.47 However, we note also that investment in new, innovative convergent media products
is not limited to a combined News Corp or Sky, and other news suppliers do offer
similar multimedia content'®. Other news providers and platform operators may
develop and distribute converged services through commercial deals'®. No other
single company has the same combination of a portfolio of content assets (including
news) and scale of distribution across TV, newspapers and broadband. However,
the evidence which has been presented to us in the time available does not support a
conclusion that such strategies could not be replicated by rival news providers,
entering where necessary into commercial agreements with appropriate partners.

6.48 We acknowledge that the effects on plurality of new convergent products are '
uncertain. They may fail, in which case they will have no impact on plurality. If they
su