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Court Reporting - 1994

A  ftindam ental p rinc ip le  o f justice is that it  must be seen to be done. I t  is therefore established 
in  the United BCingdom that w ith  certain exceptions court eases should be heard in  public, his 
princip le  o f open justice  is acclaimed on a number o f grounds: as a safeguard against ju d ic ia l 
error o r m isbehaviour, as a deterrent to perjury, to enhance pub lic knowledge o f the workings 
o f the law , to assist the deterrent function o f crim ina l tria ls  and to perm it the revelation o f 
matters o f genuine pub lic  interest. The princip le  o f open justice is reflected in  the European 
Convention o f Human R ights and in  the International Covenant on C iv il and P o litica l Rights.

The press has a special ro le  in  th is system o f open justice , as indicated by the form er Master 
o f the R olls, Lord Donaldson o f Lym ington: " It is not because o f any special wisdom, interest 
o r status enjoyed by proprietors, editors o r journalists. I t  is because the media are the eyes 
and ears o f the general public. They act on beha lf o f the general public. The ir rig h t to know 
and the ir rig h t to publish is neither more nor less than that o f the general pub lic. Indeed, it  is 
that o f the general pub lic  fo r whom they are trustees".

It is inevitable that in  reporting court cases newspapers are attracted to the more sensational 
stories that emerge in  evidence during the course o f these proceedings. Another attraction to 
newspapers is that court reports are priv ileged against actions fo r defamation.

A n element o f chance undoubtedly determines whether or not some m inor offence has 
received p ub lic ity  as it  is sim ply not economical fo r newspapers to cover proceedings in  
magistrates' courts to the extent that was once the case; in  1955 Lord Denning could w rite, 
"In  every court in  England you w ill, I believe, find  a newspaper reporter". In  many cases, 
p ub lic ity  may s till be part o f the punishment delivered by these courts but the last Royal 
Commission on the Press believed that it  was "h igh ly  undesirable fo r such a 'sentence' to be 
imposed not by the court but by chance or because the offender o r another member o f his 
fam ily  is newsworthy".

There are four m ain categories o f exceptions to the princip le  o f open justice;

i)  The most serious exception is where journalists are neither admitted to the court nor able to 
report what has happened. This is the case where the court sits in  camera such as in  fam ily  
cases or cases in vo lv ing  matters o f national security.

ii)  There are occasions where press and pub lic  are excluded, but an account obtained from  the 
participants can be published. A n example o f th is is the hearing fo r an in junction  before a 
judge " in  chambers". Such a hearing is private, but it  is not generally contempt to report what 
took place. One exception is wardship hearings where it  is contempt o f court to publish any 
in form ation relating to the proceedings.

ii i)  The press may be allowed access to the court, but be restricted by law  in  what it  can 
report. For example, the names o f rape and blackm ail v ictim s are suppressed in  the interests 
o f m itiga ting  the ir pain and to encourage other such victim s to come forward.
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iv ) The press may be allowed to be present but subjeet to a temporary ban on publieation. 
M ost eom m ittal proceedings (the pre lim inary enquiry by magistrates in to  whether there is 
enough evidenee to ju s tify  a ju ry  tria l) are o f th is type. The 1981 Contempt o f Court Aet has 
also given eourts the power to make an order postponing publieation where this is neeessary 
in  the "interest o f justiee".

In  summary, the press has an express righ t to publish in  good fa ith  a fa ir, aeeurate and 
eontemporaneous report o f publie legal proeeedings. A  report is held to be aeeurate i f  its 
essence is correct even i f  not word perfect. Reports are contemporaneous i f  they are 
published as soon as practicable.

C O M P L A IN T S T O  T H E  C O M M ISSIO N

The Comm ission receives three types o f com plaint about court reporting:

i)  Com plaints that newspapers have intruded upon privacy by p rin ting  a report o f a court case 
in  w hich the com plainant has been involved, usually as a defendant. In  these cases the 
Commission uphold the righ t o f newspapers to publish fa ir, accurate and contemporaneous 
reports o f proceedings. Unless the com plainant can demonstrate a breach o f th is p rincip le  the 
Commission w ill not take any such com plaint further.

ii)  Com plaints that newspapers have inaccurately reported some aspects o f either a completed 
court case or one w hich is concurrently under way. I f  any significant inaccuracy is 
demonstrated in  such cases the Comm ission raises the com plaint w ith  the editor as a prim a 
facie breach o f Clause 1 o f the Code o f Practice w ith  the request that it  be resolved by a 
printed correction. A ll such com plaints have been resolved or disproved. In  ongoing court 
cases the printed correction is included either in  reports o f subsequent evidence or 
occasionally in  the report o f the verdict.

ii i)  From tim e to tim e the Commission receives com plaints that in  reporting a court case the 
press have not reported prosecution and defence cases w ith  balance but have highlighted the 
prosecution case, w ith  very little  space being devoted to either the defence case o r an 
acquittal verdict. No such com plaint to the PCC has ever been o f suffic ien t gravity as to 
warrant its  investigation.

R eportin g  o f  In form ation  G iven  o ff  the R ecord

In  considering a com plaint that a jou rna lis t has breached an understanding w ith  a source o f 
in form ation, the Commission believes that it  is im portant to distinguish cases invo lv ing  those 
experienced in  dealing w ith  the media from  those concerning interviewees w ith  little  or no 
knowledge o f how  the press operates.
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W ith  regard to those w ith  experience o f speaking to journalists, discussions are often based 
on private and possibly w e ll established arrangements between the parties. Such a person 
w ishing to be reported in  a non-attributable manner w ill know how to make clear at the start 
o f a discussion that what they are saying is "o ff the record". There may be grounds fo r taking 
to task a jou rna lis t who blatantly disregards this agreement, although the particular 
circumstances w ould  have to be taken in to  account. Clause 14 o f the Code o f Practice would 
cover such a com plaint.

The other category o f com plaint would be most lik e ly  to come fi:om those unused to dealing 
w ith  journalists. I f  a jou rna lis t were to entice in form ation out o f such an ordinary member o f 
the pub lic  on the basis that it  would be "o ff the record" comment and then th is comment was 
printed "on the record" there could be a case to answer under the Code.

This w ould relate not on ly to Clause 14 but also to the general ethical principles embodied in  
the sp irit o f the Code i f  it  could be shown that a jou rna lis t acted deliberately to m islead the 
interviewee by g iv ing  false assurances o f confidentia lity.
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