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A man v  B ritish  M edica l Jou rna l

Clauses noted: 14

A  m an com pla ined to the  Press C om pla in ts C om m iss ion  th rough his son tha t an artic le  pub lished in 
the British M edica l Journa l in 2009 had fa iled to  p ro tect him  as a confidentia l source  o f in form ation 
in breach o f C lause 14 (C onfiden tia l S ources) o f the  E d ito rs ’ Code o f P ractice. The  com p la inan t’s 
son was engaged in d irect correspondence  on various issues w ith  the jo u rna l from  N ovem ber 2009 
until the  com pla in t to  the  PC C  was fo rm a lised  in late D ecem ber 2010.

The com p la in t was not upheld.

The artic le  exam ined the  issue o f gagg ing  c lauses in NHS contracts, using the  com p la inan t’s case 
as its p rim ary focus. The com p la inan t had le ft his em p loym ent w ith  an NHS T rus t a fte r ra is ing a 
num ber o f concerns about its w ork ing  practices. He had s igned a com prom ise  agreem en t w ith  the 
Trust, w h ich included a con fiden tia lity  c lause  tha t proh ib ited all com m unica tion  w ith  the m edia. The 
T rus t had m ade a severance  paym ent but reserved the  righ t to  sue fo r its return if the  com pla inant 
breached the term s o f the  agreem ent.

Follow ing re lated legal proceed ings, the  com prom ise  agreem en t and o the r docum enta tion  had been 
m ade public. C oncerns had been ra ised a t an early  s tage, on num erous occasions, th rough the 
com p la inan t’s son, tha t pub lica tion  o f d irect quo tes  from  the  com pla inan t - ra the r than, fo r exam ple, 
extracts from  the docum ents w h ich appeared  to  have entered the  public dom ain  - would risk a 
breach o f the  con fiden tia lity  c lause. The com p la inan t had entered into d ia logue aga inst th is 
background.

The artic le, w hen it appeared, included d irec t quo tes attribu ted to the  com pla inant. The com pla inant 
said tha t the  “rules o f engagem ent” had been estab lished at an early  s tage  o f the  conversa tion  w ith 
the reporter: “These  w ere  tha t I w as happy to  speak openly, honestly  and fu lly ... The  reciprocation 
o f th is  ‘goodw ill’ w as tha t m y in terests w ould  be p ro tec ted ” , w ith  pa rticu la r re fe rence to  the 
severance  paym ent. The  com p la inan t cons idered  tha t the  inc lus ion o f d irect quo tes “could have 
been” ve ry  dam ag ing to his in terests: “ Had th is  happened, I wou ld  very  de fin ite ly  have considered 
th is to  have been a breach o f the  fa ith  I had show n” . He asked fo r the  artic le  to  be rem oved from  the 
jo u rn a l’s w ebsite  and to  receive a priva te  le tte r o f apo logy.

The jo u rna l did not agree  tha t it had fa iled  in its ob liga tions under C lause 14: the  com p la inan t’s 
identity as a “w h is tle -b low er” had p rev ious ly  been estab lished pub lic ly  as a consequence o f the 
related legal proceedings, and the  quo tes did not iden tify  him  as the source o f the  in form ation in the 
artic le. M oreover, it den ied  tha t any agreem en t had been in p lace not to  quo te  the  com pla inant, 
a lthough it w as aw are o f his concerns in th is regard. The jou rna l had in itia lly  a ttem pted  to  w rite  the 
artic le  w ithou t d irect quo ta tions from  the  com pla inan t, bu t had been advised tha t the  artic le  was 
po tentia lly  de fam ato ry  o f him . It had, there fo re , invited the  com pla inan t to  provide com m ents.

In the conversa tion  w ith  the reporte r (a record ing o f wh ich w as provided to  the C om m iss ion) the 
com pla inant, w ho did no t spec ify  tha t his com m ents  w ere  provided o ff the  record, had asked how 
the in form ation he w as provid ing was to  be used. The reporte r had said tha t he needed to speak to 
the com pla inan t to  “put the  icing, as it w ere, on the  cake ” .

The jo u rna l a lso  argued tha t the  com p la inan t had appeared to  w e lcom e the  a rtic le  judg ing  by his 
“ rapid response” to  it, w h ich had been posted fo llow ing  pub lication; the  com p la inan t’s son had also 
com m ented positive ly  on the artic le. It w as w illing  to  w rite  to the  com p la inan t persona lly  to apo log ise  
fo r any m isunderstand ing  and any  d is tress tha t m ay have been un in ten tiona lly  caused. It saw  no 
reason w hy the artic le  should be rem oved from  pub lic view.
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The com p la inan t’s son m ade c lea r tha t th e ir in itial responses w ere  in fluenced by the  fac t tha t they 
would  have had to  re ly upon ass is tance  from  the journa l, had any legal action  resu lted from  the 
pub lication o f the  article.

Adjudication

U nder the te rm s o f C lause 14, jou rna lis ts  have a m oral ob liga tion  to  pro tect confidentia l sources o f 
in form ation. The purpose o f th is c lause is to enable sensitive, o ften s ign ificant, in fo rm ation  to  be 
provided to pub lica tions by ind iv idua ls w ithou t fe a r tha t th e ir identities w ill be revealed aga ins t the ir 
w ishes. The C om m ission has prev ious ly  m ade c lea r tha t w hen considering com pla in ts m ade under 
C lause 14, it w ill take  accoun t o f w he the r a pub lication has agreed to  trea t the  ind iv idual as a 
confidentia l source.

The question in th is  instance w as w he the r such an agreem ent had been reached in re la tion to  the 
nature  o f the  com p la inan t’s invo lvem ent in the story. It was c lea r that, from  the outset, the  jou rna l 
had accepted the  need fo r sens itiv ity  and care  in its approach, and tha t the  issue o f potentia l risk to 
the  com pla inant o f having been seen to have cooperated w ith  the  jou rna l had been d iscussed. 
However, in all the  c ircum stances, the  Com m ission did not cons ide r tha t a breach o f C lause 14 
could be estab lished by the com pla in t, fo r the  fo llow ing reasons.

T he  journa l had been reporting on a case involving a w h is tle -b low er w ho w as party  to a 
con fiden tia lity  c lause  w h ich precluded him  from  speaking to the  m edia. The  com pla inan t had not 
been identified as being at the  heart o f the  s to ry  aga inst his w ishes; on the contrary, he had 
exp lic itly  consented to  being nam ed in the  artic le. His nam e, and deta ils  o f the  case, had, in any 
event, appeared in docum ents w h ich had becom e pub lic ly  ava ilab le .

T he  com pla in t rested on w h e th e r the com pla inan t shou ld have been regarded as a confidentia l 
source  in the  spec ific  con text o f a conversa tion  he had had w ith  the  journa lis t. The com pla inan t 
argued tha t concerns had been raised, in advance o f th is conversa tion , over the potentia l legal 
d ifficu lties tha t could occur if he had been know n to have spoken d irec tly  to the jou rna l. The  journa l 
acknow ledged th is, but said tha t no agreem en t had been reached about the  w a y  in w h ich  the  d irect 
quo ta tions w ere  to  be used.

T h e  Com m ission found tha t th is  question  was the sub jec t o f som e cons iderab le  d ispute, not least in 
regard to the  basis upon w h ich  the in te rv iew  - undertaken in o rde r to  o ffe r the  com p la inan t an 
opportun ity  to  respond to c la im s concern ing him  - had taken place. The C om m iss ion  w as not in a 
position en tire ly  to  reconcile  the  opposing positions o f the  parties.

The Com m ission m ade c lea r tha t it w ou ld  have been pre ferab le  fo r the  parties to  have reached a 
c lea r agreem en t before  pub lica tion . In particu lar, the  jo u rn a lis t concerned shou ld have express ly  
addressed the  issue about quo ta tion  during his conversa tion  w ith  the  com pla inant. It was 
regre ttab le  tha t th is  had not occurred.

However, the  C om m ission was not persuaded tha t the re  w as a “m oral ob liga tion" fo r the  jou rna l to 
have protected the com pla inan t as a con fiden tia l source  fo r the  quotes. It did not consider, having 
read the transcrip t, tha t the re  was any im plied agreem en t between the com pla inan t and the 
jo u rna lis t about the  use to w h ich  the quo tes would  be put. Indeed, the  tone  o f the  exchange, in the 
C om m iss ion ’s op in ion, suggested that the  quo tes w ere  being obta ined fo r pub lication. The re  was 
a lso no unequ ivoca l express agreem ent reached about con fiden tia lity  in the  exchanges p rio r to 
pub lication betw een the  com p la inan t’s son and the jou rna l. The  d iscussions about the  com p la inan t’s 
in terests fe ll short o f being an agreem en t between the parties tha t no d irect quo tes would  appear.

The Com m ission a lso noted that, im m ed ia te ly  fo llow ing pub lication, the  com pla inan t had not d irectly  
com pla ined about the  use o f the  quotes, o r suggested tha t any agreem en t about his sta tus as a 
confidentia l source  had been breached. The com pla inant had in fac t posted an on-the-record
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response to  the  published a rtic le  under his ow n nam e, describ ing it as “sens itive  and accu ra te ” . He 
had also responded d irectly  to the  jou rna l in a positive fash ion about the  con ten t o f the  artic le.

In all the  c ircum stances, the  C om m ission did not conclude tha t the re  w as a breach o f the  Code. It 
did w ish to h igh ligh t tha t jou rna lis ts  shou ld s trive  to  be abso lu te ly  c lea r w hen  dea ling w ith  m em bers 
o f the  public about the  purpose - and sta tus - o f the ir conversations.

The  com pla in t was not upheld.

Relevant rulings
A  m an v  O xford Mail, 2010
Foster v  C am bridge Evening News, 2006

A d jud ica tion  issued 01/08/2011
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