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London
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Thank you for sending me a copy o f your report on Relations between the executive, 
the judiciary and Parliament

I have had a look at the report, and also transcripts o f some o f the oral evidence. 
You actually covered some matters that have been the subject o f private discussions 
between the PCC, the press and the judiciary. I  think that the current Code o f 
Practice, w ith its rules on accuracy and opportunity to reply, should already provide 
a way in  for those wishing to hold to account the sort of newspaper reporting you 
are concerned about.

That said, I w ill o f course feed your concerns in  to the Editors’ Code o f Practice 
committee, which writes and reviews the Code.

CHAIRMAN
Sir Christopher Meyer
MEMBERS OF THE COMMISSION
Matti Alderson
Roger Alton
Bpui DacreSpencer Feeney
Colleen Harris MVO. FRSA
Vivien Hepworth
Peter Hill
Simon Irwin
Ian Nichoi
Esther Roberton
Eve Salomon
Dianne Thompson CBE
Derek Tucker
The Right Rev.lohn Waine KCVO
Rear AdmiralNick Wilkinson CB
DIRECTOR 
Tim Touimin

W ith kind regards.

H a lto n  H o u s e , 2 0 /2 3  H o lb o rn , L o n d o n  EC1N 2JO
1 : 0 2 0  7831 0 0 2 2  F: 0 2 0  7831  0 0 2 5  E: com pla in ts@ pcc.org .uk  
Textphone for d e a f or hard o f hearing: 0 2 0  7831  0 1 2 3  
w w w .p c c .o r g .u k

M O D I 00039540

mailto:complaints@pcc.org.uk
http://www.pcc.org.uk


F o r D is trib u tio n  to  CPs

RELATIONS BETWEEN THE EXECUTIVE, THE JUDICIARY AND PARLIAMENT 45

C H A P T E R  4: J U D IC IA R Y , M E D IA  A N D  P U B L IC

In tro d u c tio n

140. I t  is essential th a t the  ju d ic ia ry  shou ld  engage e ffective ly w ith  the p u b lic  in  
o rd e r to  m a in ta in  confidence in  judges and the parts o f the  justice  system fo r 
w h ich  they are responsib le. B efore considering  how  th is  can best be done, it  
is sensible to  assess how  th e  ju d ic ia ry  are cu rre n tly  perceived by the p ub lic .

P u b lic  P e rc e p tio n s

141. U n fo rtu n a te ly , as P rofessor D am e H azel G enn expla ined, there is “ litt ie  
in fo rm a tio n  ab o u t a ttitu d e s  to  the  ju d ic ia ry  in  E ngland and W ales”  
because “ there has been no sustained tra d itio n  o f investm en t in  research”  
(Q  308). H ow ever, on  the  basis o f w ha t lim ite d  in fo rm a tio n  there is, she to ld  
us th a t “ the  p u b lic  be lieve o r know  th a t the ju d ic ia ry  are n o t co rru p t, th a t 
they do n o t te ll lies, th a t they are independent, the p u b lic  trusts them  to 
app ly  the la w  im p a rtia lly ” . A n d  w h ils t the p u b lic  also believe th a t judges are 
som ewhat o u t-o f-to u c h . D am e H aze l r ig h tly  po in te d  o u t th a t “ the  fact th a t 
people say, T  th in k  they seem a b it  o u t-o f-to u ch , I  am  n o t sure th a t they 
re a lly  know  w h a t goes o n  in  the rea l w o rld ’ is n o t inconsisten t w ith  saying T  
tru s t them ’ and I  th in k  they  do tru s t them  and w hat we see fro m  po lls  is 
th a t b y  com parison w ith  o th e r in s titu tio n s  they tru s t the  ju d ic ia ry  very ih u ch ”  
(Q  306 ). M oreove r, the  advent o f  the Jud ic ia l A ppo in tm en ts  Com m fesion, 
b rin g in g  greater transparency to  the  se lection o f judges and a ttem pting  to  
encourage app lican ts “ fro m  the  w id e s t range o f backgroxm ds” , sho tild  help to  
increase p u b lic  con fidence  in  the ju d ic ia ry  s till fu rth e r (Q  327).

142. H ow ever, w h ils t p u b lic  confidence in  judges appears generally to  be ho ld ing  
up , a ttitu des m ay be sh iftin g . A  panel o f legal jo u rn a lis ts  to ld  us th a t judges 
are increasing ly seen as “ to o  le ft-w in g , too  b leed ing lib e ra l, too w e t”  and 
“ to o  p ro -hum an  rig h ts  and  too  so ft” . T h e y  also po in te d  to  a percep tion  th a t 
“ the  G ove rnm en t trie s  to  get tough  and do th ings to  he lp  the  p u b lic  and the 
judges sabotage i t ”  (Q  9 5 ). Frances G ib b , Lega l E d ito r o f The Times, added 
th a t people are m ore  w illin g  to  speak o u t nowadays because “ it  is n o t o ff 
lim its  to  a ttack anyone in  a u th o rity  in  the w ay i t  m ig h t have been 30 years 
ago”  (Q  100).

143. S im ila rly , P aul D a cre , e d ito r o f  the  D a ily  M a il,  fe lt th a t w h ils t “ the p u b lic  
s t ill have huge fa ith  in  th e  independence and in te g rity  and in c o rru p tib ility  o f 
the B ritis h  ju d ic ia ry ” , they are becom ing “ s lig h tly  confused”  because they see 
“ p o litic a l judgm ents be ing  m ade b y  judges w h ich  fly  in  the face o f w hat they 
perceive as n a tio n a l in te rests”  and “ an increasing ly le n ie n t ju d ic ia ry , handing 
dow n lesser and lesser sentences” . In  h is view , the p u b lic  “ stiU have great 
fa ith  in  the ju d ic ia ry  b u t there are w orries th a t i t  is n o t re fle c ting  th e ir values 
and t iie ir  in s tin c ts ”  (Q 3 3 5 ). T o  supp o rt these cla im s, M r D acre 
com m issioned an IC M  p o ll in  advance o f h is appearance w h ich  found  tha t, 
o f the  m ore than  1,000 m em bers o f the p u b lic  questioned, o n ly  18 per cent 
had fa ith  th a t the sentences they w anted passed against c rim ina ls  w ou ld  be 
re flected  b y  the  cou rts  w h ils t 75 p e r cent fe lt th a t sentences were too len ien t 
(Q 3 5 3 ).

144. In  some cases, p u b lic  a ttitu d e s  tow ards the  ju d ic ia ry— ^whether positive  o r 
negative— can stem  fro m  ignorance o f how  the jus tice  system w orks. As
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D am e H azel sa id , “ people are [n o t] ta u g h t p ro p e rly  about the  jus tice  system, 
about the ju d ic ia ry  and about the d iffe rence  between c iv il and c rim in a l 
courts at schoo l, i t  is n o t som ething th a t we are b roug h t up  on ” . As a resu lt, 
“ people g row  up  in  re la tive  ignorance about w hat the justice  system  is there 
fo r and w h a t i t  does” . W h ils t some people w iU  have firs t hand experience o f 
the justice  system , m ost people d ra w  th e ir know ledge o f the  ju d ic ia ry  and 
th e ir op in ions fro m  the  m edia, and “ the  danger w ith  th a t is , o f  course, tha t 
the re p o rtin g  in  the  m edia and representations on  the  te levis ion  are very 
selective, they are ra the r haphazard”  (Q  308 ). Indeed , m edia coverage o f the 
ju d ic ia ry  tends to  focus on con trovers ia l o r dam aging stories and cases, 
because “ a s to ry  about a judge behaving w ith  ou ts tand ing  levels o f 
p ro fessiona lism  in  c o u rt is n o t go ing  to  m ake news in  the  same way as a 
do c to r p e rfo rm in g  an opera tion  abso lu te ly b e a u tifu lly  does n o t m ake news”  
(Q  309).

145. G iven th e ir im p o rta n t ro le  in  shaping a ttitu des tow ards the ju d ic ia ry  and the 
justice  system , the  m edia have a d u ty  to  re p o rt proceedings accurate ly and 
fa irly . H ow ever, ce rta in  sections o f th e  m edia m ig h t be said to  abuse th is  
po s itio n  o f  re sp o n s ib ility  by a ttacking  in d iv id u a l judges o r the ju d ic ia ry  as a 
w hple  fo r ca rry in g  o u t th e ir ob lig a tions  by im p lem en ting  the  H R A  o r 
fo llo w in g  sentencing guidelines. F o r exam ple, the H ig h  C o u rt ru le d  in  M ay 
2006 th a t the  n ine  A fghan  nationa ls w ho had h ijacked an aeroplane should 
have d isc re tio na ry  leave to  rem ain in  the U n ite d  K ingd om  und e r the  H R A . 
T he  fo llo w in g  day, the  D a ily  Express p rin te d  a leader in  the fo llo w in g  term s: 
“ U s ing  the E uropean C onven tion  on  H u m an  R ights as cover, M r  Justice 
S u llivan  m ade a ru lin g  w h ich  m any w ill regard as tan tam oun t to  a ju d ic ia l 
coup against P a rliam en t ... B rita in ’ s o u t-o f-to u c h  judges are increasing ly 
using the H u m an  R igh ts  A c t as a means o f  asserting th e ir w ih  over our

. elected representatives” .̂  ̂ S im ila rly , a D a ily  M a il  e d ito ria l in  2003 asserted 
th a t “ B rita in ’ s xm accountable and une lected judges are openly, and w ith  

V increasing arrogance and perversity, usu rp ing  the  ro le  o f P a rliam en t, setting 
the wishes o f the  people at nough t and p u rsu ing  a lib e ra l, p o litic a lly  correct 
agenda o f th e ir ow n, in  th e ir zeal to  in te rp re t E uropean le g is la tio n ” .̂ ^ T h is  
k in d  o f rh e to ric  is m islead ing  and w h o lly  in app rop ria te , show ing no regard 
fo r the consequences. As L o rd  F a lcone r has said, i t  has “ an im pact in  
und e rm in in g  confidence in  the ju d ic ia ry ” .̂ ^

146. We believe th a t th e  m ed ia , especia lly the  p o p u la r ta b lo id  press, a ll too  
o ften  ind u lge  in  d is to rte d  and irre sp o n s ib le  coverage o f th e  ju d ic ia ry , 
tre a tin g  judges as “ fa ir  gam e” . A  responsib le  press sho idd show 
g rea te r re s tra in t and desist fro m  b la m in g  judges fo r  th e ir  
in te rp re ta tio n  o f le g is la tio n  w h ich  has been p rom u lg a te d  by  
p o litic ia n s . I f  the  m ed ia  ob ject to  a ju d g m e n t o r sentencing decis ion , 
we suggest th e y  focus th e ir  e ffo rts  on persuad ing  the G overnm ent to  
re c tify  the  leg a l and  p o lic y  fra m e w o rk . In  o rd e r to  ensure m ore 
responsib le re p o rtin g , we recom m end th a t the  E d ito rs ’ Code o f 
P ra c tice , w h ich  is  en fo rced  by  the  Press C o m p la in ts  C om m iss ion , be 
re g u la rly  upda ted  to  re fle c t these p rin c ip le s .

-9m

74 Leader, 11 May 2006.

75 Comment, 20 February 2003.

76 Evidence by the Rt. Hon. Lord Falconer of Thoroton and Air Alex Allan to the Constimiional Affairs 
Select Committee, 4 July 2006, Q 250.
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147. F u rthe rm o re , as discussed in  C hap te r 2, M in is te rs  can on  occasion worsen 
the s itua tio n  by m aking  inapp rop ria te  com m ents about judges o r the ir 
judgm ents, even though the judges are s triv in g  to  fo llo w  sentencing 
guidelines and to  app ly G overnm ent leg is la tion . T h is  k in d  o f behaviour by 
any m in is te r is unacceptable. In  a d d itio n , Frances G ib b  o f The Times to ld  us 
th a t m in is te rs  are a ll too o ften  “ pedd ling  the w rong  im age”  o f  the H R A  
(Q  116), a v iew  w h ich  echoes the  fin d in g  o f the  Jo in t C om m ittee  on H um an 
R ights th a t m in isters are m aking “ un founded  assertions about the A c t”  and 
using the A c t as “ a scapegoat fo r adm in is tra tive  fa ilings in  the ir 
departm ents” .̂ ’  T h is  can increase the  p u b lic  pressure on  judges charged w ith  
in te rp re tin g  an A c t w h ich  was in tro d u ce d  by th is  G overnm ent, w ith  the 
resu lt th a t, in  the  w ords o f P aul D acre, “ the percep tion  is th a t it  is the 
judges’ fa u lt”  (Q 3 5 8 ).

148. I t  w ill be clear th a t we believe it  is in cum ben t on  the m edia as w e ll as 
p o litic ia n s  to  exercise re s tra in t w hen com m enting  on  judges o r th e ir 
judgm ents. H ow ever, th is  is n o t to  say th a t the ju d ic ia ry , p a rticu la rly  w ith  
th e ir greater independence fro m  the executive, can m ere ly stand aloof, 
re fusing to  engage w ith  the  m edia and the p u b lic  ou ts ide  the courtroom . 
W ith  th is  in  m in d , we were d isappo in ted  a t the  reaction  o f S ir Ig o r Judge, 
P resident o f the Q ueen’s Bench D iv is io n , w ho to ld  us th a t he was “ very 
tro u b le d ”  abo u t the Ju d ic ia l C o m m un ica tion  O ffice ’ s G C O ) a m b itio n  to  
enhance p u b lic  confidence in  ju d ic ia l o fficeho lders, exp la in ing  tha t:

“ enhancing p u b lic  confidence is a m ost d iffic u lt concept and i t  is 
p a rtic u la rly  d iffic u lt ... fo r judges w ho actua lly  are n o t in  the business o f 
try in g  to  sell themselves to  anyone. I f  o u r judgm ents do no t speak fo r 
them selves there  is n o th in g  th a t the C om m unica tions O ffice  o r the press 
o ffice  can do ”  (Q  235).

149. W h ils t S ir Ig o r is o f course co rre c t th a t the w ords o f the  judge in  the 
courtroom  are by fa r the m ost im p o rta n t way in  w h ich  the ju d ic ia ry  in te ract 
w ith  the p u b lic  and the  m edia, Joshua Rozenberg o f The D a ily  Telegraph 
com m ented th a t “ the judges have to  w o rk  fo r [respect]. I  do  n o t th in k  they 
can assume, as perhaps they used to , th a t i t  comes au tom atica lly  w ith  the 
ro le  and w ith  the  kn igh thood . T h a t is w h y  p u b lic  re la tions is so im po rtan t 
and th a t is w hy perhaps i t  is in  the  judges’ in terests fo r them  to  be do ing 
m ore in  o rde r to  re ta in — and even regain— the p u b lic ’s confidence”  (Q  101). 
W e have sym pathy w ith  th is  view . T h e  key question  is th a t posed by L o rd  
Falconer; “ how  do [the  ju d ic ia ry ] connect w ith , and re ta in  the confidence o f 
the p u b lic , w ith o u t fo rfe itin g  e ith e r th e ir independence o r th e ir very ro le  in  
decid ing  cases in  accordance w ith  the  facts before them ” ?’®

The Role o f In d iv id u a l Judges

150. W e now  consider the ways in  w h ich  the  ju d ic ia ry  can, do and should 
com m unica te w ith  the  p u b lic  and the  m edia. F irs t, to  take in d iv id u a l judges 
and th e ir judgm ents, the L o rd  C h ie f Justice w arned us th a t “ it  ough t to  be 
clear fro m  the  judgm ents in  question  the  process o f reasons th a t has led  the 
judge o r judges to  reach th e ir conclusions ...  and i t  w o u ld  n o t be appropria te 
fo r those w ho have given the  judgm en t o r, indeed, fo r m e to  go beyond th a t”

^  Thirty-second Report of Session 2005-06, T h e H u m a n  R igh ts A c t : th e  D C A  a n d  H o m e O ffice R eview s (HL 
Paper 278/HC 1716), p 3.
See httpV/www.dca.gov.uk/speeches/2006/sp060913.htm.
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