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I a m  j u s t  w r it in g  a b o u t  th e  D a ta  P r o te c t io n  A c t  G u id a n c e  N o t e .

C h r is to p h e r  a n d  I a  lu n c h  w it h  R ic h a r d  T h o m a s  a t  th e  e n d  o f  la s t  y e a r , a t w h ic h  
h e  m a d e  it  c r y s ta l  c le a r  th a t i t  w o u ld  b e  in  th e  n e w s p a p e r  in d u s tr y ’s  b e s t  in te r e s ts  to  
p u b lis h  a  n o te  a s  s o o n  a s  p o s s ib le .  T h e  a t ta c h e d  n o te , w h ic h  w a s  a g r e e d  w it h  h is  
o f f i c e ,  h a s  b e e n  r a t if ie d  b y  th e  P C C  a n d  n o t i f ie d  t o  th e  C o d e  C o m m it te e , w h ic h  h a s  
a c c e p te d  it. I  h a d  in te n d e d  to  l e t  y o u  h a v e  a  c o p y  in  a d v a n c e  o f  s e n d in g  it  t o  th e  
C o m m is s io n  -  in d e e d , th o u g h t  I h a d  d o n e  s o  -  b u t  K im  M o r m s  m e  th a t a  le tte r  th a t I 

d r a fte d  w a s  n e v e r  s e n t . P le a s e  a c c e p t  m y  a p o lo g ie s  fo r  th is .

D o u b t le s s  th e  n o te  h a s  its  im p e r fe c t io n s , b u t  i t  h a s  th e  g e n e r a l  a g r e e m e n t  o f  th e  
in d u str y , th e  a p p r o v a l o f  th e  P C C , a n d  th e  e n d o r s e m e n t  o f  th e  In fo r m a tio n  
C o m m is s io n e r ,  s o  I h o p e  it  w i l l  n o t  p r o v e  to o  c o n tr o v e r s ia l .  W e  s h a ll  b e  p u b lis h in g  it

sh o r tly .

W ith  k in d  r e g a r d s .

—I

T im  T o u lm in

1 Salisbury Square London EC4Y 8JB Telephone 020 7353 1248 Facsimile 020 7353 8355

Textphone for deaf and hard of hearing: 020 7583 2254
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d a t a  p r o t e c t i o n  a c t , j o u r n a l i s m  a n d  t h e  p c c  c o d e

T h is  n o te  h a s  b e e n  p u t  to g e th e r  w it h  th e  h e lp  o f  th e  I n fo r m a tio n  C o n u n ^ s io n e r  to  d ra w  th e  
a tte n t io n  o f  jo u r n a lis t s  a n d  e d ito r s  to  th o s e  p r o v is io n s  o f  th e  D a ta  P r o te c t io n  A c t  1 9 9 8  (D P A )  
th a t m a y  im p a c t  o n  th e m  a s  th e y  ca rry  o u t  th e ir  p r o fe s s io n a l d u t ie s . T h e  D P  A  ca rr ies  w ith in  it  a  
jo u r n a lis t ic  e x e m p t io n  a n d  im p lic i t  r e fe r e n c e  to  m e d ia  c o d e s  in c lu d in g  th e  P C C  C o d e  o f  
P r a c t ic e . A s  s u c h , th e  C o m m is s io n  is  ifrom  t im e  to  t im e  a s k e d  q u e s t io n s  a b o u t  h o w  i t  is  a p p lie d . 
T h e r e fo r e , th e  C o m m is s io n  h a s  d r a w n  to g e th e r  s o m e  o f  th e  q u e s t io n s  i t  i s  m o s t  fr e q u e n tly  
a s k e d . T h is  n o te  i s  b y  w a y  o f  s tr a ig h tfo r w a r d  g e n e r a l g u id a n c e  o n ly  a n d  s h o u ld  n o t  b e  r e lie d  o n  

le g a l  a d v ic e . I f  y o u  a re  c o n c e r n e d  a b o u t  h o w  th e  A c t  w i l l  im p a c t  o n  a  s p e c if ic  c a s e  y o u  

s h o u ld  s e e k  a d v ic e  fr o m  a  s p e c ia l i s t  la w y e r .

What is the DP A designed to do?

T h e  D P A  r e q u ir e s  t h o s e  w h o  u s e  in fo r m a t io n  a b o u t in d iv id u a ls  fo r  a  b u s in e s s  p u r p o se  to  
o b s e r v e  r u le s  o f  g o o d  p r a c t ic e  w h e n  h a n d lin g  in fo r m a tio n  to  e n s u r e  th a t  s u c h  in fo r m a tio n  is  
u s e d  a p p r o p r ia te ly , a n d  i s  a c c u r a te , r e le v a n t , a n d  u p  to  d a te . It a ls o  g r a n ts  r ig h ts  t o  th e  
in d iv id u a l  ‘d a ta  s u b je c t ’ t o  a s k  fo r  in fo r m a t io n  fr o m  th e  ‘d a ta  c o n tr o lle r ’ a b o u t  s u c h  ‘p e r so n a l  
d a ta ’ , w h e r e  i t  c a m e  fr o m  ( s u b je c t  to  s o m e  p r o te c t io n  o f  in d iv id u a l  s o u r c e s ) ,  t o  w h o m  it  h a s  
b e e n  p a s s e d  a n d , in  s o m e  c a s e s ,  to  r e q u ir e  th a t th e r e  b e  n o  fu rth er  p r o c e s s in g  o f  r e le v a n t  data .

T h e r e  are  v a r io u s  e x e m p t io n s .

What do ‘dataprocessing’, ‘personal da ta ’ and data controller mean?

V e r y  b r o a d ly , ‘p e r s o n a l  d a ta ’ is  in fo r m a t io n  r e la t in g  to  a n  id e n t if ia b le , l iv in g  h u m a n  b e in g  (th e  
‘d a ta  s u b je c t ’)  w h ic h  i s  h e ld  e le c t r o n ic a l ly  a n d  c a p a b le  o f  b e in g  p r o c e s s e d  b y  c o m p u te r , o r  h e ld  

in  e q u iv a le n t  n o n -c o m p u te r is e d  f i l in g  s y s t e m s .

P r o c e s s in g  p e r s o n a l  d a ta  in c lu d e s  o b ta in in g , r e c o r d in g , h o ld in g  th e  in fo r m a t io n  o r  d a ta , o r  
c a r r y in g  o u t  o p e r a t io n s  o n  i t  s u c h  a s  c o n s u lt in g , a d a p t in g , o r g a n iz in g , r e tr ie v in g , d is c lo s m g  

( w h ic h  in c lu d e s  p u b l is h in g ) ,  e r a s in g  a n d  d e s tr o y in g  it.

‘D a t a  c o n tr o l le r ’ i s  a  p e r s o n  w h o  ‘d e te r m in e s  d ie  p u r p o s e s  fo r  w h ic h ,  a n d  th e  m a n n e r  in  w h ic h ,  

a n y  p e r s o n a l d a ta  a re  t o  b e  p r o c e s s e d ’ .

F u ll  . .d e f in i t io n s ____are. c o n ta in e d -------in_ thfi D P A ___ w h i c h ___c a m ___. b e ___ fo u n d — a t ,
h t t p : / /w w w .h m s o .g o v .u k /a c t s /a c t s l9 9 8 /1 9 9 8 0 0 2 9 .h t m . R e le v a n t  c a s e  la w  i s  d e v e lo p in g  o n  th e ir  

le g a l  m e a n in g  a s  th e  c o u r ts  c o n s id e r  c a s e s  b r o u g h t u n d e r  th e  A c t ...................

Isn ’t there a journalistic exemption?

T h e  g o v e r n m e n t  r e c o g n is e d  th a t  th e  im p o s it io n  o f  t h e s e  r u le s  w it h o u t  e x e m p t io n s  fo r  

jo u r n a lis t ic ,  lite r a r y  a n d  a r t is t ic  p u r p o s e s  ( ‘th e  s p e c ia l  p u r p o s e s ’)  w o u ld  b e  d a m a g in g  to  fr e e d o m  
o f  e x p r e s s io n . It a c k n o w le d g e d  th a t  jo u r n a l is t s  an d  th e  m e d ia  m u s t  b e  a l lo w e d  to  p r o c e s s  d ata  
a b o u t  in d iv id u a ls  w it h o u t  h a v in g  th e ir  a c t iv i t ie s ,  in c lu d in g  n e w s g a th e r m g , m v e s t ig a t io n s  an d
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p u b lic a t io n , s c o tc h e d  b y  th e  A c t ’s  r e q u ir e m e n ts . T h e  D P  A  th e r e fo r e  c o n ta in s  a n  e x e m p t io n  fo r  
p e r so n a l d a ta  th a t  i s  p r o c e s s e d  fo r  th e  s p e c ia l  p u r p o se s . T h is  e x e m p ts  n e w sp a p e r s  a n d  
m a g a z in e s  fr o m  c o m p lia n c e  in  r e la t io n  to  s o m e  a sp e c ts  o f  th e  p r o c e s s in g  o f  p e r so n a l d a ta  w h e n  

i t  is  u n d e r ta k e n  w it h  a  v i e w  t o  p u b lic a t io n  w h e r e  th is  w o u ld  p r e ju d ic e  jo u r n a lis m .

There are also other safeguards for the m edia that a llow  the courts to  stay legal action and 
protect against arbitrary use o f  investigation and enforcem ent pow ers.

Part o f  the journalistic exemption relates to the public interest. What counts as the public 
interest?

T h e  A c t  d o e s  n o t  d e f in e  w h a t  th e  p u b lic  in te r e s t  m e a n s  in  a n y  c o n te x t .

H o w e v e r  in  th e  c a s e  o f  th e  jo u r n a lis t ic  e x e m p t io n  u n d e r  s e c t io n  3 2 ,  i t  d o e s  s a y  th a t in  
^  c o D s id e r h ig  w h e th e r  a  d a ta  c o n tr o lle r ’s  b e U e f  w a s  r e a s o n a b le  th a t p u b H c a tio n  w a s  o r  w o u ld  b e  
^  in  th e  p u b U c  in te r e s t , r e g a r d  m a y  b e  h a d  b y  th e  c o u r t  t o  h is  c o m p lia n c e  w it h  a n y  r e le v a n t  C o d e  
r  ^  o f  P r a c t ic e , d e s ig n a te d  b y  o r d e r  o f  th e  S e c r e ta r y  o f  S ta te . T h e  b r o a d c a s te r s ’ c o d e s  a n d  & e  P C C  

C o d e  h a v e  b e e n  d e s ig n a te d . I n  th e  c a s e  o f  n e w s p a p e r  a n d  m a g a z in e  j o u m a h s m , th is  th e r e fo r e  

c le a r ly  m e a n s  th e  P C C  C o d e  o f  P r a c t ic e .

T h e  C o d e  o f  P r a c t ic e  m a k e s  c le a r  th a t th e  p u b lic  in te r e s t  m a y  b e  in v o k e d  to  j u s t i f y  b r e a c h in g  9  
o f  th e  1 6  c la u s e s  o f  th e  C o d e , p r in c ip a lly  r e la t in g  to  a n  in d iv id u a l’ s  p r iv a c y . I t  s a y s  th a t  th e  
p u b lic  in te r e s t  in c lu d e s  d e te c t in g  o r  e x p o s in g  c r iih e  or  s e r io u s  m is d e m e a n o u r , p r o te c t in g  p u b H c  
h e a lth  a n d  s a fe ty ,  a n d  p r e v e n t in g  th e  p u b lic  fr o m  b e in g  m is le d  b y  s o m e  s ta te m e n t  o r  a c t io n  o f  
a n  in d iv id u a l  o r  o r g a n is a t io n . It a ls o  s ta te s  th a t  th e r e  i s  a  p u b U c  in te r e s t  in  f r e e d o m  o f  
e x p r e s s io n  i t s e l f ,  a n d  th a t fr ie  C o m m is s io n  w iU  h a v e  r e g a r d  t o  th e  e x t e n t  t o  w h ic h  m a te r ia l h a s , 

o r  is  a b o u t  t o ,  b e c o m e  a v a i la b le  to  th e  p u b lic .

T h e  C o m m is s io n  h a s  m a d e  c le a r  o n  a  n u m b e r  o f  o c c a s io n s  -  n o t  le a s t  th r o u g h  it s  c a s e  la w  th a t  
h a s  b e e n  b u i l t  u p  s in c e  1 9 9 1  -< th a t  th e  e x a m p le s  o f  th e  p u b lic  in te r e s t  c o n ta in e d  w it h in  ihe  C o d e  
d o  n o t  c o n s t itu te  a n  e x h a u s t iv e  l is t .  T h e  C o m m is s io n ’s  a d ju d ic a t io n s , w h ic h  c a n  b e  fo u n d  at  

P ,  w w w .p c c .o r g .u k , a m p li f y  th e  C o d e  a n d  s h o u ld  b e  r e a d  i n  c o n ju n c t io n  w it h  it .

( )  Are there any other rules on obtaining personal information?

T h e  D P A  a ls o  r e g u la te s  th e  la w f u l  d is c lo s u r e  o f  in fo r m a tio n . T M s n o t e  d o e s  n o t  d e d  w it h  h o w  
th a t m ig h t  b e  r e le v a n t  t o  d is c lo s u r e  t o  th e  m e d ia ,  o r  h o w  j o u m a h s t s  m i ^ t  D P A  m f o m a t io n  
r ig h ts , o r  th e  D P A ’s  in te r -r e la t io n  w it h  t iie  F r e e d o m  o f  In fo r m a tio n  A c t  2 0 0 0 ,  f o r  w h ic h  th e  

I n fo r m a tio n  C o m m is s io n e r  a ls o  h a s  r e s p o n s ib i l i ty .

H ow ever, it is im portant for journalists to  understand that in  addition to the A ct’s requirem ente 
about the w ay that personal data can be used , the rights o f  data subjects and J e  exem ptions to 
th em ,'it contains som e other controls and prohibitions on  the w ay that inform ation can be

o b ta in e d  a n d  d is c lo s e d .

T h ere  i s  a  s p e c i f ic  c r im in a l o f f e n c e  o f  u n la w f u l  o b ta in in g  o f  p e r s o n a l  d a ta . A  p e r s o n  m u s t  n o t  
k n o w in g ly  o r  r e c k le s s ly ,  w it h o u t  th e  c o n s e n t  o f  th e  d a ta  c o n tro U er , o b ta in  o r  d i s c lo s e  p e r s o ^  
d ata  o r  & e  in fo r m a t io n  th a t  i t  c o n ta in s ,  o r  p r o c u r e  th e  d is c lo s u r e  t o  a n o th e r  p e r s o n  o f  th e  

in fo r m a t io n  c o n ta in e d  in  p e r s o n a l  d a ta .
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B o t h  in d iv id u a ls  a n d  c o m p a n ie s  c a n  b e  p r o s e c u te d  a t th e  in s t ig a t io n  o f  th e  In fo r m a tio n  
C o m m is s io n e r  o r  th e  D ir e c to r  o f  P u b lic  P r o s e c u t io n s . It is  a ls o  a n  o f f e n c e  to  s e l l  o r  o f f e r  t o  s e l l  

in fo r m a tio n  th a t h a s  b e e n  o b ta in e d  w ith o u t  c o n s e n t .

H o w e v e r ,  th e r e  are a  n u m b e r  o f  e x e m p t io n s  — w h ic h  are g e n e r a lly  a p p lic a b le  a n d  n o t  j u s t  fo r  
jo u r n a lis ts  -  fr o m  l ia b il i ty  fo r  th e  o f f e n c e s .  A m o n g  o th er  th in g s , i t  m a y  b e  a  d e f e n c e  to  argu e  
th a t  th e  o b ta in in g , d i s c lo s in g  o r  p r o c u r in g  o f  th e  d a ta  o r  in fo r m a tio n :

•  w a s  n e c e s s a r y  fo r  th e  p u r p o s e  o f  p r e v e n t ir ^  o r  d e te c t in g  cr im e;
•  w a s  j u s t i f ie d  a s  b e in g  in  th e  p u b lic  in te r e s t  ( s e e  n o te  o n .t h e  p u b lic  in te r e s t , a b o v e ) .  A  

c o u rt w o u ld  h a v e  to  d e c id e  w h e th e r , in  th e  c ir c u m s ta n c e s , o b ta in in g  th e  in fo r m a tio n  
w ith o u t  th e  a g r e e m e n t  o f  th e  o r g a n is a t io n  o r  in d iv id u a l c o n c e r n e d  (th e  d a ta  c o n tr o lle r )  

w a s  o f  s u f f ic ie n t  im p o r ta n c e  to  o v e r r id e  th e  p r o te c t io n  a f fo r d e d  b y  th e  A c t .

M o r e o v e r :

•  in  rare c a s e s ,  th e r e  m a y  b e  a n  e x e m p t io n  w h e r e  th e  p e r s o n a l d a ta  in  q u e s t io n  f a l l  w ith in  

th e  A c t ’s  n a t io n a l s e c u r ity  e x e m p t io n ;
•  a n d  a ls o  w h e r e  th e  d a ta  f a l l  w ith in  th e  ‘m a n u a l d a ta  h e ld  b y  p u b lic  a u th o r it ie s ’ 

e x e m p t io n  w h ic h  i s  d u e  to  c o m e  in to  fo r c e  b n  3 0  N o v e m b e r  2 0 0 5 .

H o w e v e r ,  i t  w o u ld  b e  a d v is a b le  to  s e e k  le g a l  a d v ic e  b e f o r e  a s s u m in g  w h e th e r  a n y  o f  th e s e  
d e f e n c e s  w i l l  a p p ly . T h e r e  a r e  o th e r  e x e m p t io n s  th a t m a y  n o t  b e  a s  l ik e ly  t o  a p p ly  to  jo u r n a lis ts .  

M o r e  in fo r m a tio n  c a n  b e  f o u n d  o n .th e  w e b s i t e  b e lo w .

How can I  f in d  out more about the Data Protection Act?

A  c o p y  o f  th e  A c t  c a n  b e  f o u n d  a t h t t p : / /w w w .h m s o .g o v .u k /a c t s /a c t s l9 9 8 /1 9 9 8 0 0 2 9 .h t m . F o r  
m o r e  in fo r m a t io n  a b o u t  h o w  t h e  A c t  h a s  b e e n  im p le m e n te d , y o u  c a n  v i s i t  th e  w e b s i t e  o f  th e  
I n fo r m a tio n  C o m m is s io n e r  a t  w w w .in f o r m a t io n c o m m is s io n e r .g o v .u k  o r  t e le p h o n e  th e  o f f i c e  o f  
th e  C o m m is s io n e r  o n  0 1 6 2 5  5 4 5  7 0 0 .  T h e  w e b s it e  a ls o  g i v e s  in fo r m a t io n  a b o u t th e  F r e e d o m  o f  

In fo r m a tio n  A c t  2 0 0 0  a n d  it s  im p le m e n ta t io n .
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