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-CbmmumcatiohsBiU Universal free access to'. PSBs on satellite ; • ■

•Issue. . • •-. • • .  ̂ ■ . ■ ' ‘ . •

1. Tessa Jowell had meetings with the PSBs,and-withBskyB to discuss the best means
to ensure universal access to pubhc service channels on satelhte. Do you wish, at the 
Ughf of diese meetings, to r^ohsider the policy ? . . .  • . . .. . .  -

Recommendations ' •. . • • - .

2. That you choose between these options'(all apphcable from a date set by order, with 
. the .0

a -  The Bill only contains “must offer”'and “must distribute” pro-visions, or ' ’
.  • .  ' ■ * • .

b- The Bdl contains “must offer” and “must distribute” provisions ' '
and • . ■ . •
OFCOM is giveri a duty to take'into account the specific situation of public 

service broadc^ters when implementing the fair reasonable and non discriminatory 
rules (cost of access to the conditional access system, as well as cost of the solus card).

c- “Must offer”, no “must distribute” pro-vdsions , • '
but
OFCOM is given a duty to take into account the specific situation of public 

service broadcasters when implementing the fair reasonable and non discriminatory 
rulesi - •

d - Only the “must offer” . -
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3. We recommend either C or B. 

Timtog . . .

■ 4-, Immediate., • ' ’ s

Background  ̂ ‘ .

5.. The instructions Etfe drafted .35-foUqws’.; . : - . • ■ • . • ■ • • •

•'■; a “Must offer” bii the PSBs to be av^able, free-to-view at the point of reception . 
; . to people..receiving their television-signals by satellite.. PSBs with re^Onal-
■ , services rnust make'available in eyerymgion atleast tiie .“n ^ t ” regiohai service,

. • • . A ‘̂ u s t  distribute!’ on the' main-packagers and f et^lers of satelhte channels to 
' ■ provide the PSBs to £dl their subscribes at no addition^ cost (“free-to-view) and 

- ■ ' ’ at a regulated cost (existing niles on FRND) for the broadcaster.OFCOM shall’ 
have: the power to specify that some small satellite packagers are exempt from the 

; . .provision. . . ' - . ' ;- ' -■ , . ■ . . . -

•. . Regulation of access to ,CAS : .OFCOM shall have a duty to check that the CAS 
. is provided on a EEtND basis - . ■ - ' . .' - •

• .. “Solus cards” : the PSBs must.provide on request^ for free, a “solus, card” to all 
. ■. thosenoh-sateilitesubscribefswho,intheviewofOFCOMi donothave adequate

■ access to PSBs owing to the.limitations on terrestrial coverage. Qfcom shall 
•• re fla te  the cost of the solus card (FRND terms),.and, in case of a dispute,

determine how the cost of providing the solus cards to viewers shall be sharecf- 
between PSBs.

.* The Secretary of State may, by order subject to affirmative resolution in both 
Houses, modify any of these rules, if this appears appropriate and proportionate, 
to ensure imiversal av.ailability of PSBs, free to viewers at the point of reception. 
She would have regard, inter alia, to the size of the population able to receive 
PSBs by satelHte only, the extent-to which viewers rely on a particular CJAS 
system to access PSBs, the development of the market, the progress of the 

. technology related to CAS, the extent to which there is an imb alance b etween the
• power of negotiation of satellite packagers and of PSBs ...

• All these provisions will commence at a date set by order (possibly different 
dates for each of the measures)
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Outcome of the meeting with the public service broadcasters - ’ ■ ■ ; •

. 6. Public service brpadc^ters.clamied that the best solution would be to repUcate the. 
current cable inust carry provisions on.the satellite platform. That would mean- 
unposing a "riiust distribute for free to subscribers" obligation on'Sky, to offset the 
proposed must offer oh PSBs. "  - . . .  . . .

. 7. 'Riey believe that Sky should be .asked to bear the CA, costs (estimated by Stix^., 

..Prebble at “tens o f thousands” only), as. they, in return would get the r i ^ t  to distribute 
valuable channels. . - ’ .f  ; ' ’. . ' . ' ' . • • .

8̂! They claim that this is.the- most policy-focussed putcomej 4at itihf^,-delivers the 
Goyerhfneht's required uiiiversahty and there is precederit both in table and other EU 

. countries. It is also the ininimuni outcohie that the market would provide if there were 
competing satellite platforihs. • • . . . . ” '

9. Their second best option, if it did not appear possible tp give them free access to Sky 
conihtional access, wouldbe to have the simple "mlist distribute", obligatiohon sateUite. 
in tire draft BiU (to ofeet.the must offer ride) and to make clear that OFCOM Would. 
have, in r e la t in g  the price, paid.by,PSB to Sky, to take, into account the specific 
characters and obligations of these channels.and spell out thatPSBs should only be 

’ charged the direct incremental costs incurred by Sky. . • - • • '

1 O’, liie  .fir§t:solutipn is not argiiabieih^e is ho reason why Sky should have fp bear 
these costs. ’ . • ' r ' .

12. The second is a variant- of the proposal you agreed, following my previous 
submission. It goes a little further, as it implies that OFCOM m il have to apply the 
FRiSTD re^me in such a way that it di’scrmiinates in favour of the PSB, which are not 
in the same situation as other broadcasters. We believe that it will not be possible to go 
further than that, e.g. to have an order-making power fpr Secretary of State to deterrhine 
the terms of access to the CAS or the solus cards, or to provide that, for PSBs,  ̂these 
terms must be based on marginal cpsts or long -term incremental costs But we think it 
would be possible to provide that OFCOM’s existing power to take into account the 
special place of PSBs would become a duty. ^

Sky’s.position ..

13. Tony Ball argued that the current regime was fair, that out of their 189 contracts.
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they had only had one compl^t^ ITV’s. If Oflel were to consider that the prices paid 
by n y  were tpo high, as ITV h ^  infroduced.a formal.cofnpl^t, it.would be'able to 
intervene.'Thfere was nothing more to do', and the existmg'regirhe worked very well..

Discussion

• (

14; You were clear that it does not appear appropriate nor legal to provide that public 
service broadcasters shOuld notpay ianythingtb.get access to Sky’s conditional access 
system and boxes.- • . • • • , . . . .  . . .  • •

15. Howevef, it can ije argu^ that .insisting that.publig serrice .broadcasters,' suljject 
to a.“riiust offeri’reguriemriit,-must be^  the costs of the .'commercial decision to 
subsidise the boxes is not appropriate either,, and. that the “rnust distribute’Ye^uireiumt 
is not m  adequate counterbalance. '• . . • ' ' .

16. Therefore, OFCOM could be entitled to intervene to detemiinethe tenns of a more . 
favourable treatment for pubUc service broadcasters. However, it wiU not be possible 
to determine more precisely what the terms would be : we must leave the c.alcidation 
to the regulator, as it does not seem possible to teqtiire OFCOM .'to use a specific cost. 
basis such as long teriii incranental-cpsts, or marginal costs.. ' •. ,• ' ... ' '

n ' W e  believe that if such a provision could be put in the Bilk this could be substituted 
■for the rather heavy-handed “must distribute” regime. •

.18. However, if  you do. not want to require OFCOM to discriminate in favoiir of PSBs, 
the “distributors” regiriie remains an alteniative. Though both measiures .are not 
exclusive, we recommend to choose only one of them. .

Conclusion • . • • '

19. Do you w ish: . . . . .
- to maintain'instructions as currently drafted (“must offer” and “must distribute’'

or -

- that, instead of the “must distribute” regime, provisions are made in the Bill to 
require OFCOM to take into accotmt the specific situation of public service 
broadcasters when implementing the fair reasonable and non discriminatory rules (cost 
of access to the conditional access system, as well as cost of the solus card).
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