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Dear Steve

News Corporation/BSkyB merger UILs

I refer to your letter to Nervs corporation (News) of 9 February 201| and to our meeting

yesterday iuening with Ed Richards, Polly Weitzman and you'

We apprcciate that ai the meeting ii was recognised that News' proposed structural UIL "goes

u tong'*uy i'orward" in addressiig the concerns iclentitied by the ofborn Report and that you

"grr"i 
that the UIL preserves Sky Nervs as a..distinct media enterprise".

In its Report to the Secretary of State, Ofcom expressed the view that News' proposed

acquisition of the rernai.inf rr'^t"t olsky might have an impact o' plurality because it would

relnove existing constraintJ which ofcom considered were key to Sky's present day editorial

independence from Nerv.s: specifically, the existence of other shareholders and independent

directors in SkY.

Accordingly, Ofcom's Report is based on ,the 
premise that the presence of indepndent

sharehold-ers and independent directors iil Sky at the present time is sufftciertt to guarantee

pturatity and the prese*ation of Sky as an independent editorial voice in TV broadcast nervs'

News.proposedstructuraiUlLwouldaddressofcom'sconcemsbycreatinganewand
distinct media enterprise in the forrn of a publicly traded entity, whose corporate govcmarlce

piouirlon, ,uouU ini,ror those of Sky. Speiifically, NewCo. rvould continue to have

shareholders *nC a mf;ty of directors indepenclent of News in the same rvay tirat Sky does

il6"y. ffr. TransactiJrr will therefore have no effect on tlre plurality of persons with cont'ol

of media enterprises serving audiences in the UK'
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In the letter of 9 February, you raised four rnain pointq which you believe should be included
in the UlLs offered by News. These rvere re-iterated at the meeting of l0 February. While we
continue to believe that ihe Ljll is sufficient to address Ofconr's collcerns, we are willing to
submit a comprehensive prcposal that should address the remaining issues raised by Ofcom
which are relevant to plurality. We respond to each point in turn. As you knolv, lve have
been in touch with the OFT separately in relation to the ctarifications that they have sought.

Unless expressly stated otherwise, defined terms in this letter have the same mealing as in
News' response to the OFT's questions of I February (the First OF"T Response) and in its
response to the OFT's questions of 7 February (the Second OFT Response).

"1. The board of Newco to coasisl of o maJority o! indepentlent tllrectan. $Independent
direclots" belng directars whicls lawe ns ot*er News Carporation ar News Corporalion
associated interes!|'

News has already oflered s comrnitment in this respect. Please refer to paragraph 3.1(ii) of
the proposed UIL, togethcr with the explanal.ion of "independent" supplied to thc Ol'l' irr
respollse to question 2.6 of the OFTs questions of ? F'ebruary Z0l I .

New'' would be prepate<! tc address Ofcom's reqrrcsi hy specificall,v- underfakirrg to the
Secretary af State that s Cefiniticn of an "independent director" woutd be enshrined in
NewCo's constitulional documenis, thereby eliminating its ability to not comply and disclose
against the Code. The definitiot't of "independent director" would exclude the circurnstances
and relationships set oul in Provision B.l.l of the UK Coryorate Govemance Code (lhe
Code). Under that provision, a director is deemed not to be independent if the director:

r has been an empioyee of ihe company or group r;ithin the last five years;

. has, or has had within the iast three y€ars, a material business relaiionship
with the crlmpafiy eithEr directly, or as a paltner, shareholder, director or
senior employee of a body that has such a relationship with the csmpany;

e has received or r€seives edditional remuneraticn from the company apart
from a director's fee, partieipates in the company's share option or a
psrfonnance-related pay scheme, or is a member of the company,s pension
scheme;

r has close family ties with any of the company's advisers, directors or senior
employees;

I holds cross-clirectorships or has significant links with other directors through
involvement in other companies or bodies;

. represents a significant shareholder; or

r has served orr the board for more than nine years from the date of their first
election.
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n2, We woufu! rgqect the furtl o! Newco, lnctuding the lndqtendenl non execulive

directays, to have a cornbi;;fltirin a! ttoth seniar editoriol and business expetience/experrise"

News considers that fhis stpulcl be a matter for NewCo to determine, ahhouglr it rvculd

anticipate that the boarcl of Nec./Co should have expertise in these areas. This concem is

alread'y addressed as a resn3t o'f the commitment to adhere to obligations as regards

.ornpiiu*" wish rhe Code {Draft UlL, 3.1(iv)) which provides the follorving:

,,The bepd *ad ils camwiilees should have the appropriate balarcce ol skills,

experience, i*dependence cmd knowledge ofthe company to enable tkem ta discharge

their respsctivelhtties snel responsibilities effectively. " (Provision B.l )

News woulc! be prepared to arldress Ofcom's request by specifically undertaking to the

Secretary of Staie rl:at this r,equirement will be enshrined in NewCo's constitutional

documents and tirat at least one independent rnember of the NewCo board woukl have

editorial and/or j ournalistic experience.

"3. The Clcairrnun o!Newco $e an independen! non execctlive"

As indicateci in the original utL proposal to the secretary of state and in subsequent

corresponclence ryith gf"ont {ancl the oFT), the proposed UIL replicates' in relaiion to

NewCo, News' cnrrent position vis a vis Sky' On that basis, ihe proposed UlLs maintain

Sky's status quo in relation to the govemance of NewCo'

As we noted in News' tespons€ to tluestiott I I of Ofcom 7 February RFi, tlrc decision as to

who shoulcl be the chairman oithe board of NewCo will rest with the board of Newco, which

shoukl have the lreedom to decide rhe best eandidate in ihe interest of the business, News is

prepared to commit ftal the independent directors will be the rnajority of the board of NervCo

isee qriestio,r I abtvu). Thcr€forc, liews sees tto rtced to offer an additional urrdcrtakirrg in

rclation to thc chainnan of NerrCo.

Nor does News undersiand how such an undertaking could be llscessary to address Ofcom's

potential plurality concerns. There is nothing itr Ofcom's Report to the Secretary oi State

suggesting tbat Sky's current degreeof editorial independence rvas in any way linked to its

nop-executive chairman being independent. Indeed there could not be such a link because

Sky's current chairman is not independent and, since its listing in 1994, Sky has never had a

chainnan rvho rvas nst affiliated with one of its rnajor shareholders.

Under provision A,3.1 the Cocle slales"The chairnwn is responsiblefor setlingthe board's

agencti and enszringthat odequate tine is wailablefor discussion of oll agenela ilents, in.

p-orticulat sh'ctegic ;ssues. Thi chairtnan should also pronwle a culture of openness md
'debate 

by facilit*ing the effeetive contribution oJ'nonexecutive directors in porticular ancl

ensurir$ ionstructive relatlans between execulive and non-executive directots. The chairman

is respinsible for ensuring thst the clirectors receive Qccurate, limely and clear infotmation'

Th e iha i r nrun- s hot i cl e nnu,e efe c t iv e com nnu i c a t i o n tv i t h s har e hol de r s."

Ofcorn recognlsed al the l0 February meeting that the requirement for an independenl

chairman is a ne1] poinl nor eovered by the Report. It is still not clear ts Ne'ws rvhy this

function is releyant to address a pot€ntial plurality concern in tlre context of the Secretary of

State's consideration of ttre UIL.
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Thereforc, we continue to see no basis upon which the Secretary of State can reasonably
expect that an undertaking in this resp€ct is needed orjustilied in the present case.

"1. The crealion of n sub-committee a! t*e board ol Newco to eleal wilh edilorial mfltlen
("the Board Editorial Contmittee"):

i) Memben of the Sassd Editurtal Committee lo contain a majority of
independent aatn sxeculive &oard nembers, one af whom ls the Chab ollhe
Boflrd Ediloriat Coffiffiittee. tle wonld expect the Chnir to huve senior
editofial expefiewe ond expertise

ii) We voukl expect ilae teytns of reterencefor lhe Boord Editorial Comniltee
to irEclude:

o the editofial independente ond lntegrlty of Sky News

t the hiring, jiring or rcplncement of lhe Slcy Ner+s Editor and ali *ey
editorial appoiwtwwnls (including *ny muterlal changa ln te*ns and
conditions w*ir:h .tould give rise lo conslructlve dismissal)

. afly chunges to tfue axtharity, rcpoiling retationship and consilttation
tigltts olthe Slry News Editor."

News has explained to Ofcom that it does not corrsider that this should be necessary. Please

re fer to News' response to question 14 of Ofcom's questions of 3 February 201 l.

Given that the majoritv of NewCo's board members will be independent in any event (as per

rcsponse to point I above), Ner,vs does not understand the purpose of a Board Editorial
Coinmittec which would atso coniprise a rnajortty of indepen.ient board urenrbers (as

envisaged by Ofcorn in question 4(i)). This rvould not only be unnecessary but also

redundant, particularly in the context of a company that is focussed specifically on news
provision. The functions envisaged by question 4(ii) would also be carried out under the

supervision of the NewCo's board.

Without prejudice to this view, News lvould be prepared to address Ofcom's request by

specifically undertaking to the Secrctary of State that:

r NervCb's constitutiorral documonts will explicitly provide that Sky News TV service
will abide by the principle of editorial independence arrd integrity in news rcporting
and tlrat it rvill comply with the Broadcasting Code,

r 'I'he hiring and firing of the head of Sky News (i.e. the most senior editorial position
of Sky News) would have io be approved by NewCo's board rvhich comprises a

rnaj ority of independent directors.

r NewCo will estabiish a Corporate Governance and Nominations Committee tlrat:

r would operate under terms of reference substantially similar to those of Sky's

clir reni Cr:rporale Goverfian$e anii iiominations Comnriiiee;

e rvould cornprise a rnajority of independent members {including the independent
board member with editorial and/or journalistic experience);
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r would be chairerl by an independent board member;

r would specifically be entrusted with oversight of compliance with holh NervCo's

corporate govenl'ance provisions (as provided-for under.the UIL) anri NewCo's

constitutionli prouititnt relating io ine principle of editorial independence and

integriry in news tepcrrting, and conrpliance rn'ith the Broadcasting cocle'

We trust that, in lighi of theseciarifications and further undertakings, rvhich address points

that (as agreed by Ofro;; uf it, *""ting on l0 February) go beyond its owtr Report and which

go beyond t5e corporaie gor.rnonru frovisions currently in place a! Sky, ofcont would be

able to advise the secretar! of state that he shoLrld accept the proposed ulls.

Jeffrey Palker
Ceteral Connsel, EuroPe & Asia

News Ccrporatioil
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