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L e v e so n  In q u iry :  W itn ess  S ta te m e n t

M r. D d ith i O ’C ea lla ig h , C h a irm a n , P re ss  C o u n c il o f  I r e la n d

a n d

P ro fe s so r  J o h n  H o rg a n , P re ss  O m b u d sm a n , Ire la n d .

T he creation o f  the Press C ouncil o f  Ireland and the O ffice  o f  the Press O m budsm an arose out o f  

a protracted debate in Ireland over the past 25 years about defam ation and related matters.

A  governm ent C om m ission  on the N ew sp ap er Industry (1 9 9 5 -6 ), se t up in  the afterm ath o f  the  

co llap se  o f  a m ajor new spaper group, recom m ended the estab lishm ent o f  a P ress O m budsm an, 

on the grounds that Ireland w as too  sm all for a fiilly -fled g ed  Press C ouncil. N o  in itiatives w ere  

taken on this score either b y  govern m en t or by the industry, but an expert advisory group set up 

by, and reporting to, the M inister for Justice recom m ended in 2003  that statutory regulation  

should  be created for the press, as w e ll as the introduction o f  privacy leg islation . The 2003  

R e p o r t o f  the L e g a l A d v is o r y  G rou p  on D efa m a tio n  is availab le at

h ttp ://w w w .iustice.ie/en /JE L R /rptlegaladgpdefam ation .pdf/F iles/rp tlegaladgpdefam ation .pdf 

M aterial from  a fo llo w -u p  C onference organised  by the D epartm ent in 2003  is availab le at:

h ttp ://w w w .iustice .ie /en /JE L R /P ages/C onsu ltation  con feren ce on defam ation

A t th is p oin t all the m ain print m edia  associations, i.e. N ation a l N ew spapers o f  Ireland (N N I), 

the R eg ion a l N ew spapers A ssoc ia tion  o f  Ireland (R N P A I), M agazin es Ireland (M I), and the  

N ational U n ion  o f  Journalists (N U J), cam e together and estab lished  a Steering C om m ittee under 

the chairm anship o f  P rofessor T om  M itch ell, form er P rovost o f  Trinity C o lleg e  D ublin , and  

includ ing  a num ber o f  pub lic  interest m em bers, to  create a m od el o f  P ress C ouncil that w ou ld  

be independent o f  governm ent and, in its operation, independent o f  the industry.

T he m od el o f  a Press C ouncil and a Press O m budsm an, w h ich  w as d ev ised  after considerable  

research, leaned to som e degree on the experience o f  the S w ed ish  Press O m budsm an and on that
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o f  the Press C om plaints C om m ission  in the U K  (as w e ll as on  other European m od els), but has 

sign ifican t d ifferences from  any o f  th ese  exem plars. The C ouncil has been  estab lished  as a 

com pany lim ited  by guarantee, w ith  its ow n  A rticles o f  A ssocia tion . T he M em bers o f  the  

C ouncil are ex  offic io  the board o f  directors o f  the com pany. There are sev en  independent 

m em bers o f  the C ouncil, and s ix  m em bers nom inated by the founder organizations. The  

Chairm an is ch osen  by the C ouncil. M em bers o f  the C ouncil m ay h old  o ffice  for a m axim um  o f  

tw o  three-year term s. T he present public interest m em bers o f  the C ouncil include the CEO  o f  an 

N G O , a form er university  v ice-P resid en t, a sen ior c iv il servant, tw o  university  lecturers and a 

solicitor. T he Chairm an is a form er Irish am bassador. T he Press O m budsm an is a form er 

journalist, form er m em ber o f  the Irish legislature, and an academ ic.

T he C ouncil appoints the Press O m budsm an fo llo w in g  a process o f  pub lic  advertisem ent, short

listin g  and interview . T he Press O m budsm an reports to the C ouncil, but is o th erw ise independent 

in  the perform ance o f  h is functions. S /he is appointed for a period  o f  three years, and m ay b e re

appointed for a m axim um  o f  three terms.

U nder the Press C ouncil o f  Ireland’s A rticles o f  A ssoc ia tion , there is a C ode C om m ittee, 

com p osed  o f  n om in ees from  the various sectors o f  the industry (national and regional titles, 

m agazines, the N U J): th ese  m ay include editors but rarely do. The N U J also  nom inates a 

representative, and the Press O m budsm an is an ex -o ffic io  m em ber. The C ode o f  Practice  

contains a defin ition  o f  the pub lic  interest, a declaration o f  the freedom  o f  the press, and a 

statem ent that th is freedom  has concom itant responsib ilities, w h ich  are set out in ten P rincip les  

(h ttp ://w w w .p ressom b u d sm an .ie/cod e-of-p ractice.1 0 .htm l).

T he Press C ouncil o f  Ireland’s A rticles o f  A sso c ia tio n  provide for the creation o f  an 

A dm inistrative C om m ittee. T his C om m ittee, w h ich  is chaired by a pub lic  interest m em ber o f  the  

C ouncil, and w h o se  m em bership is e ffec tiv e ly  nom inated by the founder organizations, has the  

responsib ility  o f  provid ing adequate financia l support for the C ouncil and the O ffice  o f  the Press 

O m budsm an. To this end, the C om m ittee and the C ou n cil agree a budget in N ovem b er each  year  

for the fo llo w in g  calendar year.

S om e o f  the principal sim ilarities and d ifferences b etw een  the Press C ouncil o f  Ireland and 

sim ilar structures e lsew h ere are as fo llow s:
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In the S w ed ish  system , the Press O m budsm an m ay not m ake a d ec is io n  that in v o lv es  criticism  o f  

a publication . Instead, s/he recom m ends such  a d ecision  to the S w ed ish  Press C ouncil, and the  

recom m endations o f  the Press O m budsm an are adopted by the C ouncil in approxim ately 70%  o f  

cases. In Ireland, the Press O m budsm an m akes all the primary d ec ision s about com plaints  

w here con cilia tion  b etw een  the publication  and the com plainant has fa iled  (he has the d iscretion, 

rarely exercised  ex cep t in cases o f  p o ss ib le  con flicts  o f  interest, to refer com plaints d irectly  to  

the C ouncil). A ll th ese  primary d ec is io n s can be appealed  to  the C ouncil, w h ich  has a llow ed  

such  appeals in a sm all num ber o f  cases: in 2 0 1 0  , on ly  on e  appeal w as a llo w ed  out o f  30  

subm itted to  the C ouncil (see  statistics in A nnual Report). In decid in g  on  appeals (m any o f  

w h ich  are d ecid ed  by con sen su s), the C ouncil has n ever d iv ided  a long public interest/industry  

lines: w h en  there are d iv ision s o f  op in ion  , representatives o f  both sectors o f  the C ouncil 

m em bership  are generally  to b e found on  each side o f  the argument.

In the S w ed ish  system , a publication  w h ich  is found to have breached the C ode o f  P ractice m ay  

be required to pay an adm inistrative fine, w h ich  is used  to o ffse t the C o u n c il’s costs. In Ireland, 

no m onetary aw ards m ay b e  m ade. Sm all m onetary offers are som etim es m ade and accepted  as 

part o f  the ou tcom e o f  su ccessfu lly  con cilia ted  cases, but such  offers do not form  part o f  any  

adjudication by the Press O m budsm an or by the C ouncil.

In the PC C  system , as w e  understand it, the Chairm an o f  the PC C  is e ffec tiv e ly  appointed by the  

industry (P ressB oF ). In the Irish system , the Chairm an o f  the C ouncil is appointed  by the  

C ouncil fo llo w in g  public advertisem ent, short-listing and interview . On the retirem ent o f  the first 

Chairm an in  2 0 0 7 , the C ouncil m ade its ch o ice  betw een  tw o  applicants, on e internal and the  

other external. T he external candidate w as appointed. In the Irish system , independent public  

interest m em bers o f  the C ouncil are appointed by a four-m em ber A ppointm ents C om m ittee, o f  

w h ich  the Chairm an o f  the C ouncil is ex -o ffic io  Chair, and w h ich  has three other m em bers o f  

standing w ith in  Irish society , n on e o f  w h o m  has any con n ection  w ith  the press industry. This 

C om m ittee a lso  has the function  o f  ratifying the proposals for m em bership  m ade by the founder  

organisations (N N I, R N P A I, M I, and N U J). T he m em bership o f  th is C om m ittee has no fixed  

tenure and is renew ed by co-option .
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A s th is m od el took  shape, the C om m ittee began a series o f  consu ltations w ith  the then M inister  

for Justice, M ich ael M cD o w ell, w h o  e ffec tiv e ly  accepted  that such developm ents in  

accountability  by the industry w ou ld  obviate the need  for the type o f  statutory regulation  

originally  envisaged . H e  also  agreed that the D efam ation  B ill, w h ich  incorporated som e o f  the  

changes to the c iv il law  on defam ation that had long been  sought by the industry, w o u ld  also  

contain  a provision  to  g iv e  lega l recognition  to the P ress C ouncil i f  certain cond itions w ere m et, 

and to afford, fo llo w in g  such recognition , certain protections both to the C ouncil and to m em ber  

publications. T he B ill b ecam e the D efam ation  A ct 2 0 0 9 , and cam e into force in 2 0 1 0  

(h ttp ://w w w .irish sta tu teb ook .ie /p d P 2009/en .act.2009 .0031  .p d f). T he protections for m em ber  

publications are se t out in S ection  2 6  (2 ) (f) o f  the A ct. T he protections w hich  a llocate legal 

p riv ilege  to statem ents and docum ents o f  the C ouncil and the O m budsm an are se t out in  the first 

sch ed u le to the A ct (Statem ents P riv ileged  W ithout E xplanation  or Contradiction: Sch ed u le  1, 

section s 14-18  in clu sive). T he cond itions for recogn ition  o f  the Press C ouncil and the Press 

O m budsm an, w h ich  are set out in Schedu le II o f  the A ct (M inim um  R equirem ents in R elation  to  

P ress C ouncil), and w ere com patib le w ith  the Steering C om m ittee’s ow n  proposals. The  

O ireachtas (the Irish D a il and Senate) recogn ised  the Press C ou n cil under the provisions o f  the  

A ct by separate resolutions early in  2010 .

R ecogn ition  under the statute has been  sp ec ifica lly  d esign ed  to in cen tiv ise  m em bership o f  the  

P ress C ouncil o f  Ireland. T his resolution  g iv es  our n e w  regulatory structures a status w hich , 

although not unique, is accorded to  fe w  other non-governm ental b od ies in Irish law , in  that it is a 

b od y that is recogn ized  under statute rather than a b od y created b y  statute.

T he priv ileges o f  m em bership , broadly speaking, are that statem ents b y  the C ouncil or the Press 

O m budsm an, and docum entation  associated  w ith  their activ ities, en joy  lega l p riv ilege  as set out 

in  the A ct. A ll national new spapers that are m em bers o f  the N N I are fu ll m em ber publications o f  

the C ouncil. T his com prises all m ajor national titles (includ ing  T he Irish D a ily  Star, w h ich  is 

50%  ow n ed  b y  E xpress N ew spapers, the Irish D a ily  M irror, Irish Sunday Mirror, and Irish S u n ) , 

but d oes not include a num ber o f  U K  new spaper titles that have sm all or m arginal circulations in 

Ireland, e.g. the Guardian, the O bserver, the D a ily  T elegraph and Sunday T elegraph, and the  

Financial T im es. A ll m ajor paid-for regional new spapers are a lso  m em bers, either through their
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m em bership  o f  R N P A I or b ecau se  they  are subsid iaries o f  Independent N ew spapers, w h o se  

regional titles are not m em bers o f  R N PA I. M o st substantial Irish period icals are a lso  m em bers. 

S om e substantial regional ffee-sh eets  are not m em bers (very fe w  free-sh eets have in fact jo in ed ), 

and neither are so m e U K  m agazines that have reasonably large circulations in the R epublic. O ne  

w eb -b ased  n ew s site is a m em ber; consideration  is b eing  g iv en  at the m om ent to  estab lish ing  

criteria and procedures b y  w h ich  other w eb -b ased  publication  m ight be considered  for 

m em bership.

T he m ain asp ect o f  the w ork o f  the Press O m budsm an and the Press C ouncil relates to  

com plaint-handling and accountability. Its regulatory function  is, by contrast, n ecessarily  

secondary to  the primary regulatory functions exercised  in relation to  the press by ex istin g  

crim inal and c iv il law , notably the law s on defam ation, on  o ffic ia l secrets, and on contem pt o f  

court.

Investigations and the con cilia tion  process are carried out on the basis o f  docum entation  alone, 

although there is a lso  p rovision  for face-to -face  m ediation . A ll d ec ision s, w hether by the Press 

O m budsm an or, on  appeal, b y  the Press C ouncil, are circulated  to the interested parties and  

published  on our w ebsite: d ec is io n s uphold ing com plaints have to be published b y  the  

publications concerned in accordance w ith  the C o u n c il’s “Publication  G u id elin es” 

(http://presscouncil.ie /cases-and-appeals/pub lication-gu id elines-for-new spap ers-and -  

periodicals. 1162 .h tm lj. T here is an A nnual Report, o f  w h ich  cop ies are attached, g iv in g  details  

o f  our activ ities. T he vo lu m e o f  com plaints has been  running at a rate o f  around 3 5 0  annually  

(disregarding m ultip le com plaints about individual articles) and the statistical breakdow n o f  the  

ou tcom e o f  th ese  com plaints is detailed  in the Reports.

T he provision  o f  a form al appeal system , w h ile  it can delay  the finalization  o f  d ec ision s, can also  

be seen  as a safeguard for the interests both o f  com plainants and publications, and as an aid to  

greater public and industry acceptance o f  th ese  decisions.
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T he in vo lvem en t o f  lega l practitioners is active ly  d iscouraged. T his is not o f  course on ly  b ecau se  

o f  the patent desire o f  the new spaper industry for a lo w -co st  (free to com plainants) m echanism  

for co n flic t resolution. Structured con cilia tion , such as our sta ff can en gage in, can help to 

reso lve  up to a quarter o f  all cases w ithout the n ecessity  for a form al decision .

W hat is unclear, as yet, is h o w  and w here the procedures, actions and d ecision s w ill fit into the 

n e w  defam ation law  landscape. C om plainants cannot, for lega l and C onstitutional reasons, be  

required to g iv e  an undertaking not to engage in legal action  based on the article or articles that 

are the cause o f  com plaint. H ow ever, i f  form al lega l proceed ings have been  initiated before a 

com plain t is m ade, the com plain t w ill not be processed  until these lega l p roceed ings are 

w ithdraw n or concluded. I f  form al lega l proceed ings are initiated during the course o f  the  

consideration  o f  a com plaint, consideration  o f  that com plain t w ill be suspended  until those  

p roceed ings, a lso , have been  w ithdraw n or concluded.

H ow ever, the n ew  leg isla tion  d oes g iv e  the Press C ouncil and the Press O m budsm an a 

sign ifican ce  - a lb eit an indirect on e - in  lega l proceed ings for defam ation  in tw o  im portant 

respects.

O ne o f  the m ost radical changes in the law  under the n ew  A ct is the provision  that a published  

a p o logy  m ay be considered  by the court, n o t as an ad m ission  o f  liab ility  ex p o sin g  the publication  

to  considerable lega l hazards, but as som eth in g  that can be taken into account, at the d iscretion  o f  

the Court, in  m itigating any financial sanction  applicable. Insofar as the con cilia tion  serv ice  o f  

the O ffice  o f  the Press O m budsm an m ay, on  occasion , secure such  publication , th is prov ision  o f  

the A ct o b v iou sly  enhances the role o f  the n e w  institution.

S econ d ly , any publication  that is a m em ber publication  o f  the Press C ouncil m ay, in its p lead ings  

in  a defam ation case, provide ev id en ce  that it is a m em ber publication  in  good  standing o f  the  

C ouncil, that it observes the C ode o f  P ractice for N ew spapers and M agazin es, and that it 

publishes d ecision s o f  the Press O m budsm an and/or the Press C ouncil upholding com plaints  

about it in fu ll accordance w ith  the C ode and the C ou n cil’s procedures. T he Court is em pow ered
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to  take such ev id en ce  b y  a new spaper or m agazin e into consideration , at its d iscretion, w hen  

d ecid in g  on w hether the publication  o f  the m aterial com plained  about w as fair and reasonable.

B oth  th ese aspects o f  the recogn ition  under statute provide substantial incen tives for publications  

to  rem ain in, or to  jo in , the Press C ouncil.

A n issu e  arises, in  th is connection , as to w hether m em ber publications o f  the P ress C ouncil are, 

in  this respect, m ore p riv ileged  than non-m em ber publications: i f  th is w ere the case, it w ou ld  

raise constitutional issues. E qually, and also  for constitutional reasons, no publication  can be  

required to jo in  the Press C ouncil against its w ill. This problem  is addressed indirectly  in Section  

2 6  (2 ) (f) o f  the A ct, w h ich  requires publications that are not m em bers o f  the Press C ouncil and  

w ish in g  to  avail o f  a sim ilar d efen ce , to  provide satisfactory ev id en ce  to the Court that they abide  

by standards equ ivalent to th ose  o f  the b od y recogn ized  as the Press C ouncil. T h ose fam iliar w ith  

the Press C o u n cil’s C ode o f  P ractice and its procedures w ill be aw are that the bar, in this matter, 

is set fairly high.

There is, as yet, n o  ca se-la w  under the n e w  A ct in w h ich  m em bership of, and adherence to  the 

standards of, the Press C ouncil has been  advanced as part o f  the defen ce  o f  fair and reasonable  

publication. A n y  d ec ision s on  cases in vo lv in g  such ev id en ce  w ou ld , o f  course, be entirely w ithin  

the com p eten ce o f  the courts.

I should  a lso  refer briefly  to  the question  o f  internet or w eb -b ased  publications. T he defin ition  o f  

a publication  in the A ct includes any electron ic version  o f  a publication  circulating in the State, 

but not internet-based publication  as such. There is noth ing in the A rticles o f  A sso c ia tio n  o f  the  

P ress C ouncil o f  Ireland that w ou ld  preclude m em bership o f  the C ou n cil by w eb -b ased  

publications, and in recent tim es on e such publication  has already applied  for, and has been  

accepted  into, m em bership o f  the C ouncil. T his is a w h o lly  p o sitiv e  d evelop m en t w ith  

substantial potential im plications for the future.
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F inally , the experience o f  the Press C ouncil o f  Ireland, together w ith  that o f  the P C C  and o f  

sister organizations e lsew h ere in the countries o f  central and eastern Europe, and som etim es  

further afie ld , is ca lled  on from  tim e to tim e in countries anxious to create structures that can  

reso lve  or at least am eliorate the inevitab le  tensions b etw een  governm ent and m edia, and  

enhance press freedom , in  w ays that can com m and both public and politica l support and respect.
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