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1. Introduction
The report o f the Leveson Inquiry th is autum n is like ly to represent a w atershed m om ent fo r the 
press and fo r press freedom  in the UK. Its find ings and its recom m endations on a new system  
of press regulation, if taken up by the governm ent, w ill have a m a jor im pact on jou rna lism  and 
free expression in Britain and beyond fo r years to come.

S ince last Novem ber, the hearings have laid bare the operations o f the UK press. In the w ake of 
the News of the W orld  phone-hacking scandal, unethical and illegal behaviour in the prin t m edia 
sector and intrusions into ind iv idua ls ’ p rivacy have rightly com e under intense scrutiny. A t the 
sam e time, the Inquiry and its hearings have opened up a w ide r d iscussion about how  to protect 
freedom  o f expression and the ab ility o f high quality and investigative jou rna lism  to hold 
governm ent and o ther powerfu l bodies and ind iv iduals to account w ithou t a llow ing shoddy and 
d ishonest jou rna lism  to operate w ith  impunity.

The re la tionship between the press, politicians, offic ia ls and the po lice have also com e under 
the spotlight, challenging the behaviour -  and cronyism  -  o f a num ber o f journa lis ts, po litic ians 
and police.

In th is note. Index on C ensorsh ip  sets ou t som e key cha llenges tha t m ust be addressed if the 
approach ing w atershed m om ent fo r the British press is to be a positive one and if it is to set a 
standard tha t can im pact constructive ly in terna tiona lly  too.

2. Self-Regulation or Statutory Regulation
The Leveson hearings have exposed a range o f inappropria te, unethical and even illegal 
behaviour by som e jou rna lis ts  and m edia organisations. In particular, the intrusion into the 
privacy o f dozens o f ind ividuals through phone-hacking and o ther m ethods has been w ide ly 
condem ned. Th is has led som e to dem and sta tutory regulation o f the press -  w ith  the current 
system  of se lf-regulation being seen to have fa iled to rein in this behaviour or offer su ffic ient 
pro tection to those affected.

The need fo r a be tter and tougher approach to press regulation is clear. But a rush to sta tutory 
regulation in the face of the fa ilu re  o f the cu rrent system  w ould  risk causing m ore dam age than 
the problem s it sets out to solve.
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Statutory Regulation would be a slippery slope
The argum ents against s ta tu to ry regulation are fundam enta l ones and have been m ade often 
but bear repeating. Freedom of the press is a vital com ponen t o f the w ide r universal hum an 
right to freedom  of expression. As artic le  19 o f the Universal Declara tion o f Hum an R ights states 
freedom  o f expression includes: “freedom  to hold op in ions w ithou t in terference and to seek, 
receive and im part inform ation and ideas through any m edia and regard less o f fron tie rs” .

A ny governm ent power or role in regulating the press risks abuse o f tha t pow er including 
through ch illing effects and potentia lly th rough m ore d irect interference. As one o f the bedrocks 
o f a dem ocra tic  society, it is im perative tha t press freedom  is not restricted by a m ove to 
sta tu to ry regulation. Such restriction w ould certa in ly be noted, fo llow ed o r used as a jus tifica tion  
fo r press control by m any undem ocra tic  reg im es around the world.

A no the r serious issue raised by s ta tu to ry regulation is the question o f how one defines a “m edia 
o rgan isa tion” o r “publisher” . In our digital world, it is no longer necessary to be a heavily- 
resourced news organisation in o rder to publish. S ta tu to ry  regulation o f m edia could, on the one 
hand, potentia lly have a serious e ffect on the right to free expression o f individual bloggers, held 
to industry standards enforced by law. On the o ther hand, g iven the international reach o f the 
web, the ab ility  to enforce such standards w ould a lso be an open question.

Strengthened Self-Regulation
But if the risks o f sta tutory regulation are to be avoided, then a new and more effective 
approach to se lf-regulation is vita l. The fa ilu res o f the cu rren t regulatory system  under the Press 
C om pla in ts C om m ission have been well docum ented th roughou t the Inquiry hearings. A ny new  
system  of se lf-regulation m ust have su ffic ient teeth to deal e ffective ly w ith  unw arranted 
breaches o f privacy, false a llegations and o ther issues inc luding poor and inadequate standards 
and unethical behaviour.

A  new regulatory body, se t up on a se lf-regu la ting basis, m ust push fo r a high standard of 
corporate governance and accountability. A nd it m ust have a w ide-rang ing rem it to m onito r and 
address issues o f jou rna lis tic  standards including eth ical standards. It m ust o ffe r a 
stra ightforw ard, effective and fa ir approach fo r dealing w ith  individual com pla inants. Th is new 
regulatory system  m ust be able both to defend privacy and to be c lear about where, w hen and 
w hy a public in terest defence can override privacy.

Such a body w ill need to inc lude a range o f ind iv iduals w ho both have in-depth know ledge o f the 
press and m edia in the contem porary w orld  and w ho are figures o f trust, independence and the 
h ighest eth ical standards. The w idespread loss o f trust in sen io r figures in the m edia industry, 
as a resu lt o f the range o f scandals, dubious w orking m ethods and over-close m edia-politica l- 
po lice re lations tha t have been exposed, have led som e to suggest the regu la tor should be 
staffed e ither from  outside and/or by fo rm er m em bers o f the m edia sector. W hile  there m ay well 
be a role fo r a m ore diverse set o f regulators, it is not rea listic to expect a se lf-regu la to ry system  
in a fast-chang ing sector (both in business and techno logy term s) to operate effectively, and 
w ith buy-in from  the sector, w ithou t a s ign ificant rep resentation o f the current industry.
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A tougher, s tronger se lf-regu la to ry reg im e w ill not answ er o r address all the d ifficu lt challenges 
tha t have been exposed through the Leveson Inquiry and elsewhere. But nor can such a regim e 
be expected to. There are laws in ex istence tha t can and do tackle issues such as phone
hacking and bribery o f public offic ia ls inc luding politicians. These laws m ust be applied 
effectively. And, at the sam e time, they m ust inc lude an appropria te  public in terest defence, 
which as case law  shows is vita l fo r cha lleng ing investigative journa lism . Such a defence would 
not apply to m any o f the egreg ious exam ples o f hacking and law -breaking tha t the News of the 
W orld scandal exposed. The vital im portance o f a public in terest de fence is explored fu rther in 
the fo llow ing section.

H igher jou rna lis tic  and corporate m edia standards also depend on the actions and va lues of 
those w orking in m edia organisations. It has been suggested to the Inquiry tha t jou rna lis ts  could 
have a “conscience c lause” w ritten into the ir contracts a llow ing them  to refuse to take part in 
unethical behaviour -  and to report such behaviour. W hethe r this w ould substantia lly  add to 
jou rna lis ts ’ normal professional and legal ob ligations m ay be questionab le. M oreover, w hat such 
a clause, if adopted, m ust not do is rep lace o r in any w ay underm ine the broader rights and 
structures needed to ensure effective internal com pla ints procedures, reporting and 
accountability, including w h istleb low ing, w ith in  organisations.

A  strengthened se lf-regu la to ry approach also raises the question o f how  to ensure m ost o f the 
o rgan isations tha t fall w ith in its rem it jo in  the system . W hile  one fu ture  ou tcom e of the Leveson 
Inquiry w ill sure ly be greater scru tiny o f the press including jou rna lis tic  and corpora te  practices 
in general, any organisation not jo in ing  a tougher se lf-regu la to ry body can expect to be the 
ta rge t o f grea te r question ing and cha llenge w he the r from  politicians, the w ide r public or others, 
and m ay face difficu lties in es tablish ing a re la tionsh ip  o f trust w ith  its readers and others. This 
m ay be one pressure encouraging partic ipation in a regulatory body.

Alternative dispute resolution
A m ore positive incentive to jo in  such a se lf-regu la to ry reg im e w ill a lso lie in the sort o f simple, 
e ffective procedures fo r d ispute-reso lu tion and dealing w ith  com pla ints tha t the system  offers. A 
quick, e ffective d ispute resolution service, availab le only to m em bers o f the se lf-regu la to ry body, 
could a ttract som e w averers into the system .

The Inquiry has repeatedly heard tha t v ic tim s o f press w rongdoing desire swift, inexpensive 
resolution to the ir disputes. Efficient, accessib le and fa ir d ispute resolution w ould do m uch to 
repa ir the re la tionsh ip  between pub lic  and press, and to help sa feguard free expression fo r all 
parts o f society.

A  vo lun ta ry  system  overseen by the regu la tor tha t offers parties a cheap, fas t and fa ir w ay of 
resolving de fam ation cla im s and o ther d isputes w ould be very attractive  to potentia l litigants 
w ho have a genuine in terest in resolving the ir d isputes. If any com pla in t continues to litigation, 
the courts could recognise an applica tion to the press regu la to r’s d ispute resolution service as a 
genuine a ttem pt to resolve the case which can have beneficial e ffects w hen costs or dam ages
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are assessed and awarded. As newspaper resources are ever-more squeezed, we believe this 
would be a genuine incentive to join a regulatory body.

3. Public Interest: a vital component of serious journalism
The concept of public interest is at the core of independent, serious and investigative 
journalism. High quality journalism that uncovers political, corporate and other wrongdoing, as 
well as exposing deliberately misleading statements and actions, is a vital component of a 
democratic society. We consider that journalists should have clearer and stronger access to a 
public interest defence and believe Lord Justice Leveson should make such a recommendation.

Some of the perceived failings of the Press Complaints Commission have occurred around the 
blurred dividing line between privacy and public interest. As we set out above, privacy should be 
respected as a right, and a future regulator should offer clear guidelines on the matter. Public 
interest is, however, a vital component of effective journalism in a democracy too. The balance 
should not be tipped against the fundamental right to free expression when there is a clear 
public interest in privacy breaches.

The PCC includes in its understanding of public interest: detecting or exposing crime or serious 
impropriety, protecting public health and safety, and preventing the public from being misled by 
an action or statement of an individual or organisation.

The investigations of stories that cover issues such as deliberately misleading statements by 
politicians or criminal behaviour can lead reporters into grey areas, legally and ethically. While it 
may seem unethical and even illegal -  and in general undesirable -  to pay for information 
gained through dubious methods, yet without such practices the parliamentary expenses 
scandal would never have come to light, a story widely accepted as having been in the wider 
public interest.

A clear approach to public interest means that journalists know what questions they should be 
asking themselves as they pursue certain stories. Does the report uncover crime or impropriety? 
Does the story affect public health, safety or security? Does the report prevent the public from 
being misled by false or hypocritical actions by a public figure or body? These are questions 
which must also be asked by regulators or judges in assessing any subsequent complaints.

While some elements of the law do contain a public interest defence, other relevant laws do not. 
There is an inconsistency across different laws that turns public interest into a potential 
minefield for journalists to know when a public interest defence may and may not apply.

The inclusion of the “Reynolds Defence” for responsible journalism in the Defamation Bill 
currently in Parliament is an inadequate step and needs strengthening to reflect recent case 
law. It does not in itself constitute a public interest defence. Crucially, a standalone public 
interest defence is needed to cover scientific writers, bloggers and others who are not 
professional journalists.
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The recent case of Guardian journalist Amelia Hill provides a good, positive example of a public 
interest defence for a journalist. The CPS found there was "arguably sufficient evidence" to 
charge Hill in connection to some of her reporting of the phone-hacking scandal, using 
information from confidential sources, under Section 55 of the Data Protection Act, but then 
found that any alleged misconduct was in the public interest.

However, many laws that may affect news-gatherers offer no such public interest defence. The 
absence of a public interest defence in the Official Secrets Act, Regulation of Investigatory 
Powers Act 2000 or Computer Misuse Act creates significant risks for journalists, including 
imprisonment. These laws should be amended to include such a defence.

4. Relations between the Press, Politicians, Officials and Police: vital for effective 
journalism or too close by far?
The stories that have unfolded at Leveson, exposing the depth of interaction and “so-called” 
friendship that some journalists, editors and top politicians considered appropriate and helpful 
(not least between the Murdochs and a succession of prime ministers and other cabinet 
ministers), have shocked and surprised many. The potential such close interactions have for 
inappropriate influence and undermining of democratic processes raises very serious 
challenges.

A new regulatory body would surely be expected to comment on how such relationships should 
be handled. But moving beyond that to any formal regulation of access, beyond existing legal 
provisions, would be dangerous and undesirable and could strike at the heart of effective 
journalism that holds those in power to account.

Journalists, editors, politicians and officials interact in a wide range of ways and settings. The 
formal interview -  whether on or off the record -  is only one of many ways that journalists gather 
information, pursue leads and investigate stories. Informal discussions, such as politicians 
briefing journalists on background without telling their party press officers, or officials passing on 
insights to trusted correspondents, is part of the life-blood of building a decent, well-informed 
story. Journalism cannot thrive without access to such sources.

The experience of Ireland shows the risks of going beyond standards-setting by an independent 
regulator to legal regulation. The Garda Siochana Act lays down strict boundaries on contacts 
between police and outside agencies, including the press. This has led to a situation where 
investigative reporters claim they are routinely questioned by police after they break stories with 
the suggestion of a police source. This is a rather Kafkaesque and chilling situation where the 
police harass journalists when a police source has been used in a story, and have the weight of 
the law behind them in doing so.

While much of the contact journalists have with officials, politicians and police is part of normal 
journalistic inquiry (and not of the kind exemplified by the Murdochs and by News International),
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periodically journalists’ sources are particularly sensitive and police (or politicians) attempt to 
identify these sources. In doing so, the police use various laws in the UK to attempt to find, and 
potentially to arrest and charge, the sources. Journalists have a right and a duty to protect their 
sources -  a duty which also overlaps with the need to protect whistle-blowers.

In several cases on which Index on Censorship has campaigned in recent years, such as those 
of reporters Shiv Malik and Suzanne Breen, legislation has been used in attempts by police to 
force journalists to hand over research materials, equipment and other information. This not only 
endangers journalism, but, as was found in the case of Breen, could potentially endanger the 
life of a reporter. Journalists working on crime or terrorism stories could be seen as linked to, or 
in collusion with, the authorities if there was any compulsion to hand over materials. This would 
both endanger journalists and also discourage anonymous whistle-blowers from coming 
forward.

The duty to protect sources including whistle-blowers needs to be recognised by the Leveson 
report. Protecting sources and recognising the need for public interest defences to be written 
into all relevant laws are two key requirements of underpinning and supporting challenging 
investigative journalism. Imposing legal regulation on contacts between the press and 
politicians, officials and police would do the opposite.

5. Conclusion
The Leveson Inquiry, the phone-hacking scandal, and the wider public discussion around the 
behaviour of the UK press, journalistic standards, and relations between journalists and those in 
power, have brought to the fore a number of challenging questions and issues around the role 
of the free press in a democratic society.

Freedom of expression is a fundamental part of a genuine, active democracy where those with 
power and in power are held to account, challenged and questioned. A free press is one vital 
component of that free expression and of effective democratic accountability. The Leveson 
report must protect and promote press freedom as an essential component of our democracy.

A free press cannot expect to thrive if it does not demonstrate high level professional and ethical 
standards. Our democracy needs high quality, high standard journalism. But that does not rule 
out our media also sometimes being irresponsible, scurrilous, even cruel: that is the price we 
pay for a free press. Promoting high quality journalism, while recognising we will always have a 
range of approaches and attitudes, means the role of the independent regulator is crucial.

We need to see a strong, effective and independent regulator that can monitor, set standards, 
and provide effective, fair and rapid complaint resolution. It means respect both for the right to 
privacy and for the need for a clear and strong public interest defence for serious investigative 
journalism. It means clear independent standards on relations between media, politicians and 
others without falling into the trap of any legislative regulation of the relations between 
journalists and their sources beyond existing criminal law.
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Ensuring freedom of expression and a free press in the UK while promoting high standards of 
professionalism, including high ethical standards, is the challenge at the heart of the Leveson 
Inquiry. This autumn we will see whether the UK will become a model for press freedom and 
high standards internationally or whether it will risk becoming the opposite.

Th is  note is  index  on  C en so rsh ip ’s  con c iu d in g  su b m iss io n  to the Leveson  inqu iry  and  is  

en do rsed  b y  the index  on C en so rsh ip  B oa rd  o f  Trustees, it w as written b y  K irs ty  H ughes  

(CEO, index) and  Pad ra ig  R e id y  (News Editor, index)
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